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PROCEEDINGS 


UPON  THE 


DEATH  OF  ONIAS  C.  SKINNER, 

HAD  IN  THE  SUPREME  COURT  OP  THE  STATE  OF  ILLINOIS, 


AT  THE 

JUNE    TERM,  A.  D.   1877, 

AT 

MOUNT  VERNON. 


On  Wednesday,  June  13,  A.  D.  1877,  Thomas  S.  Casey,  Esq., 
on  behalf  of  James  K.  Edsall,  Attorney  General,  addressed 
the  Court  as  follows: 

May  it  please  the  Court: 

In  compliance  with  the  wish  of  the  Bar  of  Quincy,  as 
expressed  in  the  resolutions  adopted  at  a  meeting  of  that  Bar, 
on  the  7th  of  February  last,  upon  the  occasion  of  the  death  of 
Hon.  Onias  C.  Skinner,  who  was  formerly  one  of  the  Justices 
of  this  Court,  I  now  present  to  your  Honors  the  resolutions, 
and  request  that  the  same  be  spread  upon  the  records  of  the 
Court: 

Resolved,  That  we  have  received  with  profound  sensibility  the  announce- 
ment of  the  death  of  the  Hon.  O.  C.  Skinner,  and  entertain  a  deep  sense 
of  the  loss  we  have  sustained  in  the  death  of  one  so  long  known  to  the 
community,  and  especially  to  the  profession,  of  which  he  was  a  distinguished 
member,  for  his  high  legal  attainments,  and  for  the  eminent  ability  with 
which  he  discharged  the  duties  of  the  important  judicial  and  legislative 
offices  with  which  his  name  has  been  honorably  associated  in  this  State. 


Proceedings  of  the  Court 


Resolved,  That,  as  an  expression  of  our  respect  for  the  deceased,  and  of 
our  sorrow  for  his  loss,  we  will  wear  the  usual  badge  of  mourning  for  the 
accustomed  time. 

Resolved,  That  we  deeply  sympathize  with  the  bereaved  family  of  the 
deceased,  in  the  great  affliction  which  in  God's  providence  has  been  visited 
upon  them. 

Resolved,  That  the  secretary  of  this  meeting  transmit  a  copy  of  these  pro- 
ceedings to  the  family  of  the  deceased. 

Resolved,  That  a  copy  of  these  proceedings  be  furnished  to  the  Attorney 
General  of  the  State,  and  that  he  be  requested  to  present  them  to  the 
Supreme  Court,  at  its  next  session,  and  ask  that  they  be  entered  on  the 
minutes  of  the  Court,  and,  also,  that  a  copy  hereof  be  presented  to  the  cir- 
cuit court  of  this  county,  at  the  next  March  term  thereof,  with  the  request 
that  they  be  spread  upon  the  records  of  said  court. 

Mr.  Chief  Justice  Scholfield,  in  behalf  of  the  Court,  re- 
sponded to  the  resolutions  in  the  following  remarks: 

The  sentiments  expressed  in  the  resolutions  have  the  hearty  concurrence 
of  every  member  of  the  Court.  We  sincerely  lament  the  death  of  Judge 
Skinner,  and  we  cheerfully  unite  with  the  members  of  the  Bar  in  honoring 
his  memory.  We  shall  long  feel  his  loss  as  a  member  of  the  Bar  of  which 
he  was  so  distinguished  an  ornament;  for  we  have  ever  regarded  him  as  one 
of  the  ablest  and  most  valuable  friends  of  the  Court.  We  do  not  speak  of 
that  friendship  which  is  manifested  only  by  loud  and  fulsome  protestations, 
because  those  who  best  knew  Judge  Skinner,  will  bear  witness  that  this  was 
foreign  to  his  nature;  but  of  friendship  in  the  better  sense  of  the  word,  which 
is  manifested  by  acts  resulting  in  substantial  benefits.  He  was  honest  and 
fair  in  the  presentation  of  his  cases — never  seeking  to  impose  on  the  court, 
by  misrepresentation  or  evasion,  either  as  to  the  law  or  the  facts  •  and  he 
was  industrious,  careful  and  judicious  in  the  preparation  of  his  argu- 
ments. His  mind  was  quick  in  perceiving,  acute,  and  usually  accurate  in 
discriminating,  and  its  strength  was  rarely  wasted  on  merely  formal  or 
trivial  objections.  Indeed,  few  lawyers  possessed  equal  ability  and  skill  in 
evolving  from  a  complicated  record  the  vital  points  in  issue,  and  in  pre- 
senting them  with  brevity  and  precision,  or  in  analyzing  and  construing 
conflicting  or  ambiguous  statutes.  He  seemed  to  rely  for  success  upon  the 
correctness  of  his  positions,  alone ;  and,  we  have  no  doubt,  he  would,  at  any 
time,  have  preferred  defeat  to  being  instrumental  in  inducing  the  court  to 
announce  incorrect  rules  of  law.  His  arguments,  hence,  always  lightened 
the  labors  of  the  court,  and  facilitated  correct  decision. 

Judge  Skinner  was  a  member  of  this  Court  from  the  June  election  in 
1855,  until  his  voluntary  resignation  of  the  office  in  the  early  part  of  the  year 
1858;  and,  during  that  period,  in  consequence  of  the  rapid  increase  in 
population  and  the  great  development  of  the  material  resources  of  the  State, 
many  important  legal  questions,  requiring  for  their  satisfactory  solution  full 
and  accurate  legal  learning,  and  a  thorough  knowledge  of  the  present  neces- 
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sities  and  future  expectations  of  the  country,  had  to  be  settled.  Judge  Skin- 
nee,  performed  an  equal  part  in  the  settlement  of  these  delicate  and  difficult 
questions ;  and  the  published  opinions  of  the  Court  bear  witness  that  he 
did  so  with  marked  ability,  and  so  as  best  to  promote  the  public  welfare. 
The  opinions  written  by  him  are  reported  in  16th  to  19th  111.  inclusive. 
They  are  clear,  forcible  and  terse.  Some  of  them  have  become,  with  us, 
leading  cases  on  the  questions  which  they  discuss,  and  they  ail  evince  the 
vigorous  practical  mind,  well  informed  by  a  careful  study  of  the  principles 
and  philosophy  of  the  common  law7,  and  guided  by  an  inflexible  determina- 
tion to  administer  the  law,  as  it  was  believed  to  be,  justly  and  impartially. 
They  will  remain  the  most  enduring  monument  to  his  memory. 

Judge  Skinner  was  a  prominent  member  of  the  convention  which 
framed  the  present  constitution  of  our  State,  and  we  are  much  indebted  for 
many  of  its  wisest  provisions  to  his  exertions  as  a  member  of  that  body. 
As  judge,  as  legislator,  and  as  lawyer,  he  ably  and  honorably  acted  his 
part.  His  impress  on  our  institutions  and  laws  is  strongly  marked,  and  if 
we  may  anticipate  a  prosperous  and  happy  future  for  the  State,  it  must 
endure. 

The  resolutions  will  be  spread  upon  the  record,  and,  as  a  further  evidence 
of  our  respect  for  the  memory  of  Judge  Skinner,  the  Court  will  now 
adjourn. 
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Matilda  Phillips 

v. 

Henry  C.  Dickerson. 

1.  Damages — when  too  remote.  Damages,  to  be  recoverable,  must  be  the 
natural  and  reasonable  result  of  the  defendant's  act.  If  of  such  a  conse- 
quence as,  in  the  ordinary  course  of  things,  would  flow  from  the  act,  or,  in 
cases  of  contract,  if  it  appears  to  have  been  contemplated  by  both  parties, 
they  may  be  recovered,  otherwise  they  are  too  remote.  A  party  can  not  be 
held  responsible  for  injuries  which  could  not  reasonably  have  been  foreseen 
or  expected  as  the  result  of  his  misconduct. 

2.  Where  a  married  woman  sued  to  recover  damages  resulting  from  a 
fright  which  caused  a  miscarriage,  and  it  appeared  that  the  fright  was  caused 
by  a  quarrel  between  the  defendant  and  the  plaintiff's  husband  and  a  boy, 
within  her  hearing,  but  out  of  her  sight,  but  not  that  the  defendant  knew 
she  heard  the  same,  or  her  condition,  it  was  held,  on  demurrer  to  the  evi- 
dence,  that  no  recovery  could  be  had. 

3.  Demurrer  to  evidence — what  it  admits.  By  demurring  to  evidence, 
the  party  admits  its  truth  and  all  conclusions  of  fact  vrhich  a  jury  might 
fairly  draw  from  the  same.  lie  does  not  admit  forced  and  violent  conclu- 
sions, but  the  testimony  must  be  taken  most  strongly  against  him. 
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4.  Instruction  —  to  find  for  defendant.  Where  the  whole  of  the  evi- 
dence for  the  plaintiff,  if  believed  by  the  jury,  is  so  insufficient  to  support 
a  verdict  in  his  favor,  that  the  court  would  not  permit  one  to  stand,  it  is  the 
duty  of  the  court  to  instruct  the  jury,  as  matter  of  law,  that  there  is  not 
sufficient  evidence  to  warrant  a  verdict  for  the  plaintiff.  Such  an  instruc- 
tion, answering  the  purpose  of  demurrer  to  the  evidence,  must  be  tested  by 
the  same  rules. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Kowell  &  Hamilton,  and  Messrs.  Fifer  &  Phil- 
lips,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  and  Mr.  A.  B.  Campbell,  for 
the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case,  brought  by  Matilda  Phillips, 
against  Henry  C.  Dickerson,  charging  him  with  unlawfully 
entering  the  house  of  plaintiff,  and  violently  and  abusively 
conducting  himself,  whereby  plaintiff  became  terrified,  so  that 
she  was  immediately  taken  with  premature  labor,  the  result 
of  which  was  the  birth  of  a  dead  child  and  great  suffering  to 
the  plaintiff. 

The  defendant  demurred  to  the  plaintiff's  evidence,  and  the 
court  sustained  the  demurrer,  and  "gave  judgment  for  the 
defendant,  to  reverse  which  the  plaintiff  took  this  appeal. 

The  evidence  for  plaintiff  shows  that,  on  the  30th  day  of 
June,  1875,  between  dusk  and  dark,  the  defendant  went  to  the 
house  of  plaintiff  and  her  husband.  Plaintiff  had  retired  to 
bed,  and  on  the  porch  at  the  back  of  the  house  were  her  hus- 
band and  a  boy  by  the  name  of  Alladice.  Phillips,  the  hus- 
band of  plaintiff,  was  standing  at  the  north  door,  which  opened 
out  upon  the  porch.  Defendant  came  to  the  south  door, — 
both  doors  being  open, — and  wanted  to  know  where  his  boy 
was,  meaning  the  boy  Alladice,  who  had  been  working  for 
him.    Phillips  answered  that  he  was  on  the  porch.    Defendant 
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thereupon  passed  through  the  room  on  to  the  porch, — plaintiff 
being  in  bed  in  that  room, — jerked  the  boy  Alladice  off  the 
porch,  and  commenced  abusing  him.  He  then  turned  to  Phil- 
lips and  commenced  abusing  him,  calling  him  offensive  names, 
accused  him  of  coaxing  the  boy  away,  then  turned  and  knocked 
the  boy  down.  Phillips  then  stepped  back  into  the  room  and 
seized  a  pine  board,  whereupon  defendant  drew  a  knife  and 
threatened  to  cut  Phillips,  using  vile  language.  The  knife 
was  raised  in  a  position  to  strike.  Defendant  talked  very  loud 
and  in  an  angry  tone,  cursing  and  threatening  Phillips.  Phil- 
lips had  been  married  less  than  a  year,  and  his  wife  was  then 
seven  or  eight  months  gone  in  pregnancy.  Defendant  left, 
with  the  boy,  and  immediately  afterward  Phillips  found  his 
wife  suffering  great  pain,  which  lasted  until  about  midnight. 
This  was  on  Wednesday,  and  she  "continued  suffering,  but  not 
so  severely,  until  the  following  Monday  morning,  when  she 
gave  birth  to  a  dead  child.  Defendant  and  Phillips  were  both 
farmers,  living  a  little  over  a  quarter  of  a  mile  apart,  but 
defendant  had  never  been  in  Phillips'  house  before,  Phillips 
having  moved  to  his  place  only  in  the  March  preceding. 

From  the  evidence,  it  must  be  taken  that  the  cause  of  this 
premature  birth  was  the  fear  growing  out  of  the  violence  of 
the  defendant.  The  question  is,  whether  such  a  result  was 
such  a  natural  and  proximate  consequence  of  defendant's  con- 
duct as  to  make  him  liable  therefor. 

In  Mayne  on  Damages,  p.  15,  the  general  principle  is  thus 
stated:  "The  first,  and  in  fact  the  only  inquiry,  in  all  these 
cases,  is,  whether  the  damage  complained  of  is  the  natural 
and  reasonable  result  of  the  defendant's  act.  It  will  assume 
this  character  if  it  can  be  shown  to  be  such  a  consequence  as, 
in  the  ordinary  course  of  things,  would  flow  from  the  act,  or, 
in  cases  of  contract,  if  it  appears  to  have  been  contemplated 
by  both  parties.  Where  neither  of  these  elements  exists,  the 
damage  is  said  to  be  too  remote;"  and  to  like  effect,  see 
Addison  on  Torts,  sec.  10. 

In  Sharp  v.  Powell,  2  Eng.  Eep.  567,  (L.  K.  7,  C.  P.  253,) 
the  defendant  washed  his  van  in  a  public  street,  in  violation 
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of  a  statute.  The  waste  water  ran  down  the  gutter  to  a 
grating  leading  to  the  sewer,  about  twenty-five  yards  off.  The 
grating  was  obstructed  by  ice,  and  the  water  flowed  over  the 
street,  and  there  froze.  There  was  no  evidence  that  the  defend- 
ant knew  of  the  grating  being  obstructed.  The  plaintiff's 
horse,  while  being  led  past  the  spot,  slipped  upon  the  ice  and 
broke  its  leg.  It  was  held,  that  the  injury  was  too  remote,  as 
it  was  not  such  as  the  defendant  could  have  foreseen  as  the 
ordinary  or  likely  consequence  of  washing  the  van  in  the  street. 

In  Fent  v.  Toledo,  Peoria  and  War  said  Railway  Co.  59 
111.  349,  and  Toledo,  Wabash  and  Western  Railway  Co.  v. 
3futhershaugh,  71  id.  572,  this  court  recognized,  and  in  the 
latter  case,  acted  on,  the  same  principle — that  a  party  is  not  to 
be  held  responsible  for  injuries  which  could  not  reasonably 
have  been  foreseen  or  expected  as  the  results  of  his  miscon- 
duct. 

The  plaintiff  sues,  here,  for  the  effect  of  a  fright  which  she 
received  by  reason  of  a  quarrel  between  others.  It  took  place 
between  the  defendant,  and  the  husband  and  boy,  alone,  out- 
side of  the  house,  upon  the  porch,  out  of  the  presence  and  out 
of  the  sight  of  the  plaintiff,  although  in  her  hearing — she  being 
in  bed  in  the  room,  some  five  or  six  feet  from  where  the  diffi- 
culty occurred;  but  the  evidence  does  no't  show  that  defendant 
knew  the  latter  fact,-  or  the  condition  of  the  plaintiff. 

As  there  may  be  evidence  tending  to  prove  knowledge  of 
such  facts,  it  is  insisted  that  the  demurrer  admits  all  that  the 
evidence  tends  to  prove,  and  such  knowledge  must  be  held  as 
admitted  by  the  demurrer,  however  slight  be  the  evidence- 
tending  to  prove  it.  All  the  evidence  there  really  was  tending 
in  this  direction  was,  the  distance  apart  at  which  the  parties 
lived, — which  is  to  be  qualified  by  the  fact  that  defendant  had 
never  been  in  the  house  before, — and  the  passing  of  defendant 
through  the  room  where  plaintiff  was  in  bed.  The  little  im- 
portance -to  be  attached  to  the  latter  circumstance  appears, 
from  the  plaintiff's  testimony  in  regard  to  it,  that  it  was 
between  dusk  and  dark;  that  her  bed  was  near  the  south  door, 
at  which  defendant  entered ;  that  the  door  was  open  and  the 
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open  door  was  between  the  doorway  and  the  bed ;  that  defend- 
ant passed  by  the  foot  of  the  bed;  that  she  did  not  see  him 
till  he  got  past  the  bed;  that  he  passed  right  on  through  the 
room,  saying  nothing  to  her,  nor  she  to  him.  "  The  party 
demurring,"  says  Chief  Justice  Marshall,  in  Pawling  v. 
The  United  States,  4  Cranch,  221,  "  admits  the  truth  of  the 
testimony  to  which  he  demurs,  and  also  those  conclusions  of 
fact  which  a  jury  may  fairly  draw  from  that  testimony.  Forced 
and  violent  inferences  he  does  not  admit;  but  the  testimony  is 
to  be  taken  most  strongly  against  him,  and  such  conclusions 
as  a  jury  might  justifiably  draw,  the  court  ought  to  draw." 

In  Park  v.  Boss,  11  How.  362,  the  court  below  had  given 
the  instruction  that,  if  the  evidence  was  believed  by  the  jury 
to  be  true,  the  plaintiff  was  not  entitled  to  recover.  It  was 
said  in  that  case:  "But  a  jury  has  no  right  to  assume  the 
truth  of  any  material  fact,  without  some  evidence  legally  suffi- 
cient to  establish  it.  It  is,  therefore,  error  in  the  court  to 
instruct  the  jury  that  they  may  find  a  material  fact,  of  which 
there  is  no  evidence  from  which  it  may  be  legally  inferred. 
Hence  the  practice  of  granting  an  instruction  like  the  present, 
which  makes  it  imperative  upon  the  jury  to  find  a  verdict  for 
the  defendant,  and  which  has,  in  many  States,  superseded  the 
ancient  practice  of  a  demurrer  to  evidence.  It  answers  the 
same  purpose  and  should  be  tested  by  the  same  rules.  A 
demurrer  to  evidence  admits  not  only  the  facts  stated  therein, 
but  also  every  conclusion  which  a  jury  might  fairly  or  reason- 
ably infer  therefrom."  Schuchardt  v.  Aliens,  1  Wall.  369; 
HansbrougJb's  Exrs.  v.  Thorn,  3  Leigh,  147.  And  in  Peed 
v.  Derfed,  8  Allen,  524,  it  is  said:  "Where  the  whole  evi- 
dence introduced  by  the  plaintiff,  if  believed  by  the  jury,  is 
so  insufficient  to  support  a  verdict,  that  the  court  would  not 
permit  one  to  stand,  it  is  the  duty  of  the  court  to  instruct  the 
jury,  as  matter  of  law,  that  there  is  not  sufficient  evidence  to 
warrant  a  verdict  for  the  plaintiff."  Stuart  v.  Simpson,  1 
Wend.  376. 

The  evidence  tending  to  prove  any  knowledge  by  defendant 
of  the  place  where  plaintiff  was  at  the  time,  and,  much  more, 
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of  her  condition,  was  altogether  too  slight  to  support  a  finding 
of  such  knowledge,  and  may  properly  be  considered,  in  this 
regard,  as  no  evidence.  Such  knowledge,  then,  does  not  stand 
admitted  by  the  demurrer. 

The  result  complained  of  was  not  such  a  consequence  as,  in 
the  ordinary  course  of  things,  would  flow  from  defendant's 
conduct.  He  had  no  reason  to  apprehend  that  what  took  place 
between  himself,  and  Phillips,  the  husband,  and  the  boy,  alone, 
would  occasion  danger  to  some  third  person,  who  was  not 
present,  through  fright.  The  injury  in  question  not  being  one 
which  the  defendant  could  reasonably  be  expected  to  anticipate 
as  likely  to  ensue  from  his  conduct,  we  can  not  regard  it  as 
the  natural  consequence  thereof,  for  which  defendant  is  legally 
responsible. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  dissenting. 


Nelson  Morris 

v. 

W.  Howard  Thompson. 

1.  Sale — concealment  of  facts  does  not  vitiate  at  law.  .  It  is  not  the  doc- 
trine, at  law,  that  the  concealment  of  facts  on  a  sale  in  open  market  will 
vitiate  the  sale. 

2.  Same — when  no  warranty,  maxim  of  caveat  emptor  applies.  Title  is 
aiways  impliedly  warranted  on  the  sale  of  a  chattel,  but  not  quality,  and 
when  a  sale  is  made  in  open  market,  without  any  warranty  as  to  the  quality 
of  the  article  sold,  the  maxim  of  caveat  emptor  applies. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  ~W.  II.  Barnes,  for  the  appellant. 

Messrs.  Dummer,  Brown  &  Russell,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  to  the  Morgan  cir- 
cuit court  by  Nelson  Morris,  plaintiff,  and  against  W.  How- 
ard Thompson,  defendant,  for  fraud  and  deceit  on  the  sale  of  a 
certain  lot  of  fat  cattle  by  the  former  to  the  latter.  There 
were  four  counts  in  the  declaration :  the  first,  for  falsely  repre- 
senting the  cattle  to  be  fat  and  free  from  disease;  the  second, 
for  falsely  warranting  them  to  be  fat  and  free  from  disease, — 
both  counts  alleging  they  were  infected  with  Texas  fever;  the 
third  count,  for  deceitfully  suppressing  the  existence  of  said 
infection.  The  fourth  count  alleges,  the  cattle  were  infected 
with  "  Texas  fever,"  and  that  defendant  had  good  reasons  to 
believe  they  were  so  affected,  and  did  not  disclose  such  reasons; 
that  the  cattle  were  offered  for  sale  in  open  market,  where 
large  numbers  of  fat  cattle  were  daily  sold,  and  that  they  had 
the  appearance  of  being  fat  and  fit  for  beef,  etc.  A  general 
demurrer  was  sustained  to  this  count,  and  a  trial  had  on  the 
other  counts,  to  which  the  plea  of  not  guilty  was  pleaded. 
The  jury  found  the  issue  for  the  defendant,  and  there  was  a 
judgment  for  costs  against  the  plaintiff,  to  reverse  which  he 
appeals. 

The  first  point  made  by  appellant  is,  that  the  demurrer  was 
improperly  sustained  to  the  fourth  count.  He  claims  the  law 
to  be,  on  the  sale  of  an  article,  that  if  the  article  has  a  defect 
known  to  the  seller,  and  not  known  to  the  buyer,  there  is  a 
legal  as  well  as  moral  obligation  upon  the  vendor  to  commu- 
nicate to  the  vendee  the  fact,  and  the  suppression  of  the  fact 
is  a  fraud,  and  reference  is  made  to  Lockridge  v.  Foster,  4 
Scam.  573.  That  case  was  considered  by  this  court  in  Mitchell 
et  al.  v.  McDougall,  62  111.  498,  where  it  is  said,  the  extreme 
doctrine  of  some  courts  was,  that  undue  concealment  of  a  fact 
resting  in  the  knowledge  of  one  contracting  party,  which,  if 
known  to  the  other,  would  have  prevented  the  contract,  would, 
in  equity,  vitiate  the  contract,— with  this  qualification,  however, 
that  the  party  in  possession  of  the  facts  must  be  under  some 
special  obligation,  by  confidence  reposed,  or  otherwise,  to  com- 
2— 85th  III. 
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mimicate  them  truly  and  fairly,  as  held  in  Fish  v.  Clelancl, 
33  111.  243,  and  Cleland  v.  Fish,  43  ib.  282.  At  law,  it  is  not 
the  doctrine  that  concealment  of  facts  on  a  sale  in  open  mar- 
ket will  vitiate  the  sale.  !  This  count  was  bad,  then,  in  not 
averring  knowledge  on  the  part  of  the  defendant  that  the  cattle 
were  infected. 

The  other  counts  are  not  sustained  by  the  testimony.  We 
think,  on  a  careful  examination  of  all  the  testimony  in  the 
record,  the  jury  were  well  warranted  in  finding  as  they  did. 
We  will  not  recapitulate  the  testimony.  The  sale  was  made 
like  any  ordinary  sale  of  cattle  in  the  market,  and  there  is  no 
proof  of  an  usage  in  such  sales,  that  cattle  thus  sold  were  free 
from  defects.  The  maxim  of  caveat  emptor  applies,  and  must 
have  effect  when  there  is  no  warranty.  Title  is  always  im- 
pliedly warranted  on  the  sale  of  a  chattel,  but  not  quality. 
It  is  not  clearly  proved  that  the  cattle  sold  in  Albany  were 
these  cattle. 

We  find  no  fault  with  the  ruling  of  the  court  on  the  testi- 
mony offered,  nor  do  we  find  any  with  the  instructions.  They 
were  properly  disposed  of,  and  the  evidence  fully  sustains  the 
verdict. 

The  judgment  must  be  affirmed. 

.Judgment  affirmed. 


Alice  Burling,  Admx. 

v. 

Illinois  Central  Railroad  Company. 

1.  Error  will  not  always  reverse  —  improper  instructions.  Where  it 
appears,  from  the  evidence,  that  a  verdict  is  so  clearly  right  that,  had  it 
been  different,  the  court  should  have  set  it  aside,  such  verdict  will  not  be 
disturbed  merely  for  the  reason  that  there  is  error  found  in  the  instructions. 

2.  Negligence — running  engine  without  a  headlight.  It  is  gross  negli- 
gence for  a  railroad  company  to  run  its  trains  on^a  dark  night,  without  a 
headlight. 
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3.  Same — contributory.  Although  it  is  gross  negligence  for  a  railroad 
company  to  run  its  trains  in  the  dark  without  a  headlight,  yet  one  who, 
knowing  the  time  for  a  train  to  pass,  attempts  to  pass  over  the  road  in  a 
hand  car,  at  a  time  when  the  train,  if  on  time,  will  meet  and  collide  with 
him,  is  guilty  of  such  negligence  as  will  prevent  a  recovery  by  him. 

"Writ  of  Error  to  the  Circuit  Court  ©f  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  Mr.  W.  E.  Hubbard,  and  Mr.  George 
O'Melveny,  for  the  plaintiff  in  error. 

Mr.  George  W.  Wall,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant,  as  administratrix  of  Wm.  Burling,  brought  this 
action  against  the  railroad  company,  for  negligently  running 
an  engine  and  train  on  and  killing  her  husband,  whereby  she 
has  sustained  damage. 

It  appeared  that  deceased  was  employed  by  the  company  as 
a  fence  builder,  and  that  he  lived  at  Kinmundy;  that  he  was 
permitted  to  use  one  of  the  hand  cars  of  the  company  on  the 
railroad  track,  in  going  to  and  from  his  work,  at  his  discretion; 
that  on  the  morning  of  the  6th  day  of  August,  1870,  he,  on 
the  hand  car,  went  up  the  road  to  his  work,  and  sometime  after 
nine  o'clock  of  the  night  of  that  day  he  left  Edgewood  to  return 
home,  by  the  road,  on  the  hand  car.  He  was  killed  on  the 
road  almost  nine  and  a  half  miles  south  of  Edgewood,  some 
time  after  midnight. 

The  evidence  shows  that  about  three  o'clock  of  that  day  it 
commenced  raining,  and  did  not  clear  up  until  about  ten  o'clock 
at  night,  at  about  which  time,  we  infer  from  the  evidence,  Bur- 
ling left  Edgewood  for  home.  The  engine-driver  testifies  that 
he  neither  saw  him  on  the  track  nor  felt  any  jar  on  the  train  on 
coming  in  collision  with  the  hand  car,  nor  did  he  know  of  the 
accident  until  informed  of  it  the  next  or  two  days  after. 

It  appears,  from  the  evidence,  that  Burling  knew  the  time 
of  the  trains  on  the  road.  We  also  think  it  was  proved  that 
the  engine  which  ran  upon  and  killed  him  had  no  headlight, 
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nor  (Jid  deceased  have  a  light  on  his  hand  car.  On  these  facts 
the  jury  found,  under  instructions  given  in  the  case,  for  the 
defendant,  and  the  court  rendered  judgment  on  the  verdict, 
from  which  plaintiff  prosecutes  error. 

It  is  urged  that  the  defendant's  erroneous  instructions  mis- 
led the  jury  to  find  against  the  weight  of  evidence.  On  the 
other  side,  it  is  claimed  that  the  verdict  is  right,  notwithstand- 
ing there  may  be  error  in  the  instructions,  and  the  judgment 
should  be  affirmed. 

"Where  a  verdict  is  shown,  by  the  evidence,  to  be  so  clearly 
right  that,  had  it  been  otherwise,  the  court  should  have  set  it 
aside,  such  verdict  will  not  be  disturbed  merely  for  the  reason 
that  there  is  error  found  in  the  instructions.  In  such  a  case 
it  appears,  affirmatively,  that  the  party  was  not  injured  by  such 
error,  and  hence  has  no  right  to  complain.  We  regard  a  por- 
tion of  defendant's  instructions  as  being  manifestly  erroneous; 
but  is  this  verdict  so  clearly  right  that,  had  it  been  in  favor  of 
plaintiff  in  error,  we  would  be  required  to  reverse  and  refuse 
to  permit  it  to  stand?  If  so,  then  this  judgment  should  be 
affirmed,  but  if  not,  then  it  must  be  reversed. 

It  is  a  high  degree  of  negligence  to  run  trains  without  a 
headlight,  on  a  night  so  dark  as  this  was.  It  endangers  per- 
sons and  animals  that  might  be  on  the  road,  and  shows  care- 
lessness and  disregard  for  the  safety  of'  others.  They  pass 
through  towns,  villages,  and  by  stations,  where  persons  are 
usually  passing  at  all  hours  of  the  night,  and  we  think  the  evi- 
dence largely  preponderates  in  establishing  the  fact  that  this 
train  had  no  such  light,  and  the  company  were  guilty  of  gross 
negligence.  But,  on  the  other  hand,  deceased  knew  the  time 
trains  passed  on  the  road,  and  he  exposed  himself  to  the  hazard 
of  being  run  over,  by  attempting  to  pass  on  the  road  at  a  time 
when  he  knew  the  train,  if  on  time,  would  pass  where  the  col- 
lision occurred.  Notwithstanding  he  knew  this,  he,  strangely, 
took  the  hazard,  and  the  result  was  no  more  than  any  reason- 
able person  would  have  expected.  In  fact  it  is  almost  impos- 
sible to  see  how,  under  ordinary  circumstances,  he  could  have 
escaped.     It  appears  that  persons  on  a  hand  car,  in  motion, 
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can  not  hear  the  approach  of  a  train  on  the  road,  and  this  he 
must  have  known,  and,  knowing  it,  it  is  difficult  to  determine 
how  he  could  have  reasoned  if  he  expected  to  escape  destruc- 
tion. It  has  almost  the  appearance  of  deliberately  seeking 
death.  Had  there  been  a  headlight  on  the  engine,  in  such  a 
state  of  weather  as  is  shown  by  the  evidence,  it  is  more  than 
probable  he  could  not  have  seen  its  reflection  in  time  to  have 
checked  the  speed  of  the  hand  car,  and  to  have  got  off  and 
saved  himself,  so  that  it  is  by  no  means  probable,  even  had 
there  been  such  a  light,  that  the  result  would  have  been  dif- 
ferent. 

But,  all  of  the  evidence  considered,  we  are  clearly  of  opinion 
the  negligence  of  deceased  was  so  great  that  there  is  no  pre- 
tense of  a  right  to  recover,  and  the  judgment  of  the  court  be- 
low is  affirmed. 

Judgment  affirmed. 


Ohio  and  Mississippi  Railroad  Company 

v. 
Emanuel  Fowler. 

Contributory  negligence— failure  to  fence  track.  Where  a  railroad 
company  fails  to  fence  its  road,  and  stock  is  killed  by  its  trains  in  a  county 
where  it  is  lawful  for  stock  to  run  at  large,  the  question  of  contributory 
negligence,  in  the  owner  permitting  his  stock  to  run  at  large,  can  not  arise, 
and  the  company  is  liable. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 

Mr.  J.  C.  Essick,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Proof  was  made,  it  was  lawful  for  stock  to  run  at  large  in 
the  county  where  plaintiff's  steer  was  killed,  and  hence  the 
question  of  contributory  negligence  discussed  does  not  arise. 
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As  the  company  had  not  fenced  its  railroad  track  at  the  point 
where  the  animal  was  struck  and  killed,  defendant  is  clearly 
liable,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Samuel  T.  Baetlett 

v, 

John  Cunningham. 

1.  Instructions — as  to  degree  of  evidence.  Where  the  defendant  pleads 
two  special  pleas,  in  substance  presenting  the  same  defense,  so  that  proof 
of  the  one  is  sufficient  to  sustain  the  other,  there  is  no  error  in  instructing 
the  jury  that  the  defendant  is  bound  to  establish  the  facts  set  up  in  his  spe- 
cial pleas  by  a  preponderance  of  evidence,  as  it  can  not  mislead. 

2.  Same — as  to  matters  not  in  issue.  There  is  no  error  in  refusing  an 
instruction  based  upon  a  fact  not  put  in  issue  by  the  pleadings. 

3.  Surety — of  the  notice  to  sue,  to  discharge.  To  release  a  surety,  under 
the  statute,  satisfactory  proof  must  be  made,  of  a  notice  in  writing,  by 
him  to  the  holder  of  the  obligation,  to  put  the  same  in  suit,  and  a  refusal 
or  neglect  to  do  so.  Proof  of  the  delivery  of  such  notice  to  an  agent  of  the 
holder,  and  that  the  agent  told  the  holder  of  the  fact,  is  not  sufficient. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ;  the 
Hon.  Horatio  M.  Yandeveer,  Judge,  presiding.    , 

Messrs.  Bice  &  Miller,  for  the  appellant. 
Mr.  E.  Lane,  for  the  appellee. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  John  Cunningham,  upon  a 
promissory  note  executed  by  L.  P.  Deatherage  and  Samuel  T. 
Bartlett.  Deatherage  interposed  no  defense  to  the  action,  and 
judgment  by  default  was  rendered  against  him.  Bartlett  set 
up  as  a  defense,  that  he  signed  the  note  as  surety,  and  on  the 
9th  day  of  July,  1874,  he  served  a  notice,  in  writing,  upon 
Cunningham,  to  collect  the  note  immediately,  which  he  failed 
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to  do,  and  in  consequence  of  a  failure  to  bring  suit  in  apt 
time,  he  was  released. 

Upon  a  trial  of  the  issues  before  a  jury,  Cunningham  ob- 
tained a  verdict  and  judgment  against  both  the  makers  of  the 
note,  to  reverse  which  Bartlett  appealed. 

It  is  first  claimed  by  appellant,  that  the  verdict  of  the  jury 
was  contrary  to  the  preponderance  of  the  evidence,  and  upon 
that  ground  the  judgment  should  be  reversed.  We  have  given 
the  testimony  a  careful  consideration,  but  have  failed  to  arrive 
at  the  conclusion  that  the  jury,  by  their  verdict,  disregarded 
the  clear  weight  of  the  evidence.  The  controverted  question 
of  fact,  on  the  trial  of  the  cause,  was,  whether  appellant  had 
served  a  notice  in  writing  upon  appellee,  to  collect  the  note. 
It  was  not  claimed  that  a  notice  was  delivered,  personally,  to 
appellee,  but  the  notice  was  alleged  to  have  been  delivered  to 
the  agent  of  appellee,  a  Mrs.  Coats.  She,  however,  testified 
she  was  not  appellee's  agent,  and  much  other  evidence  was 
introduced  tending  to  prove  the  same  thing.  Again,  appellee 
introduced  evidence,  very  convincing  in  its  character,  to  prove 
that  the  notice  which  was  delivered  to  Mrs.  Coats  was  not  a 
notice  to  appellee  to  collect  the  note.  Whether  any  notice 
was  ever  served  upon  appellee,  or  whether  he  was  notified  to 
institute  suit  upon  the  note,  were  questions,  purely  of  fact,  for 
the  jury.  The  evidence  bearing  upon  these  questions  was 
very  conflicting,  and,  under  the  uniform  decisions  of  this  court, 
the  finding  of  the  jury  will  not  be  disturbed,  where  the  record 
contains  evidence  upon  which  it  may  be  predicated.  The  ap- 
pellant also  urges  a  number  of  objections  to  the  decision 
of  the  court  on  instructions.  The  first  one  given  for  appellee 
is  objected  to,  because  it  tells  the  jury  the  defendant  is  bound 
to  establish  the  facts  set  up  in  his  special  pleas  by  a  prepon- 
derance of  the  evidence,  when,  as  is  claimed,  if  either  plea  was 
proven,  the  defense  was  established.  We  perceive  no  merits 
in  the  objection.  The  two  special  pleas  filed  by  the  appellant 
were,  in  substance,  alike,  and  issue  was  taken  upon  both. 
While  the  wording  of  the  instruction  may  not  be  strictly  ac- 
curate, yet  it  could  not  mislead  the  jury.     If  the  evidence  of 
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appellant  was  sufficient  to  establish  one  of  the  pleas  it  would 
also  prove  the  other. 

Objections,  of  a  technical  character,  are  urged  against  appel- 
lee's second,  third,  fourth  and  fifth  instructions,  but  we  per- 
ceive no  merit  in  any  of  them.  The  instructions  contain  no 
substantial  error.  The  court  refused  three  of  appellant's  in- 
structions, and  this  is  relied  upon  as  error.  The  substance  of 
the  first  one  refused  is  contained  in  instruction  number  one, 
given,  and  the  court  could  not  be  required  to  give  duplicate 
instructions.  As  to  the  second  refused  instruction,  the  point 
attempted  to  be  presented  by  it  was  not  in  issue.  The  appel- 
lee made  an  effort  to  present  the  issue  by  a  replication  to  one 
of  appellant's  special  pleas,  but  the  court  sustained  a  demurrer 
to  it.  As  the  solvency  or  insolvency  of  Deatherage  was  not, 
therefore,  strictly  involved,  we  perceive  no  good  purpose  the 
instruction  could  serve  in  the  case.  As  to  the  third  instruc- 
tion, we  are  of  opinion  it  was  properly  refused.  If  it  be  true 
that  a  written  notice  was  delivered  to  Mrs.  Coats,  and  she  told 
appellee  of  that  fact,  we  can  not  hold  that  would  meet  the  re- 
quirements of  the  statute,  which  provides  that  a  notice  in 
writing  shall  be  given.  It  is  a  simple  matter  for  a  surety  on 
a  note  to  serve  a  written  notice  on  the  holder  to  put  the  note 
in  suit,  and  preserve  clear  and  satisfactory  proof  of  the  fact 
that  notice  in  writing  was  given,  and  we  are  of  opinion,  before 
a  party  to  a  note  should  be  allowed  to  release  himself  from  an 
obligation  voluntarily  assumed,  he  should  be  required  to  prove 
by  clear  and  unmistakable  evidence,  that  he  has  fully  complied 
with  the  statute  in  this  regard.  Appellee  may  have  been  told 
by  Mrs.  Coats,  that  appellant  desired  the  note  sued,  but  such 
fact  will  not  release  appellant.  If  he,  in  good  faith,  desired 
suit  upon  the  note — which,  however,  would  have  availed 
nothing,  as  Deatherage  was  insolvent  when  the  note  was  given, 
and  continued  in  the  same  condition — he  should  have  pre- 
pared a  notice  in  writing,  in  duplicate,  and  delivered  it,  in  the 
presence  of  a  witness,  to  appellee  in  person.  Had  this  course 
been  pursued,  appellant  would  have  been  in  a  position  to  rely 
upon  the  defense  given  by  the  statute. 
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As  the  judgment  will  have  to  be  affirmed,  a  consideration 
of  the  cross-errors  will  not  be  necessary.  The  judgment  will 
be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Alton  Railkoad  Company 

v. 
Chaeles  Muneoe. 

Master  and  servant — injury  from  defective  machinery.  An  employee 
can  not  recover  for  an  injury  suffered  in  the  course  of  the  business  about 
which  he  is  employed,  from  defective  machinery  used  therein,  after  he  has 
knowledge  of  such  defect,  and  continues  his  work  without  objection. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  by  appellee,  against  appel- 
lant, for  injuries  received  by  appellee,  while  in  appellant's 
employ  as  a  switchman,  in  coupling  cars.  The  injury  was  to 
the  hand,  and  was  occasioned,  as  appellee  says,  by  reason  of 
the  absence  of  a  thimble  or  iron  link  in  the  bumper  to  the 
switch  engine,  to  keep  the  coupling  link  from  running  back. 
There  is  controversy  in  the  evidence  whether  the  absence  of 
this  thimble  or  link  increased  the  danger  of  coupling;  but, 
assuming  that  it  did,  the  evidence  is  that  appellee  knew  of  this 
danger  long  prior  to  the  time  he  received  his  injury,  and  vol- 
untarily continued  to  couple  cars.  He  says:  "  It  was  mostly 
that  way  all  the  time.  I  knew  it  was  not  very  safe  and  that 
there  was  something  the  matter  with  it.  I  knew  all  the  time, 
for  several  years,  that  the  pin  went  back  too  far,  and  made  ob- 
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jection  to  it  to  Meichlin,  but  don't  know  how  long  before  that; 
Meichlin  said  he  guessed  it  was  as  safe  as  any  of  them,  and  I 
went  right  on  working  with  it  when  it  was  out."  "We  said,  in 
Camp  Point  Manufacturing  Company  v.  Ballon,  Admr. 
71  111.  417:  "The  doctrine  upon  this  subject  appears  to  be, 
that  an  employee  can  not  recover  for  an  injury  suffered  in  the 
course  of  the  business  about  which  he  is  employed,  from  de- 
fective machinery  used  therein,  after  he  had  knowledge  of  the 
defect,  and  continued  his  work,  it  being  held,  that,  upon  be- 
coming aware  of  the  defective  condition  of  such  machinery, 
he  should  desist  from  his  employment;  but  if  he  does  not  do 
so,  and  chooses  to  continue  on,  he  is  deemed  to  have  assumed 
the  risk  of  such  defects,  at  least  when  he  had  not  been  induced 
by  his  employer  to  believe  that  a  change  would  be  made,  and 
had  not  plainly  objected."  There  is  no  pretense  in  the  evi- 
dence here  that  appellant  promised  to  make  any  change,  in 
respect  of  the  defect  complained  of,  or  that  appellee  objected 
to  continue  his  work,  and  did  so  under  any  sort  of  coercion. 

Under  the  authority  of  the  case  quoted,  no  cause  of  action 
is  shown,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


George  Sloan 


John  R.  Graham  et  al. 

1.  Decree — recitals  of  finding  of  the  court.  The  recital  in  a  decree  of 
court  in  a  proceeding  by  an  administrator  to  sell  real  estate,  that  it  appeared 
to  the  satisfaction  of  the  court  that  due  notice  had  been  given  of  the  pen- 
dency of  the  petition,  according  to  law,  is  not  overcome,  in  a  collateral  pro- 
ceeding, by  the  production  of  a  printer's  certificate,  from  the  files  in  the 
cause,  showing  defective  and  insufficient  notice. 

2.  Presumption — that  there  was  evidence  heard  by  the  court  sufficient  to 
sustain  the  finding.  Whilst  the  notice  and  certificate  of  the  printer  are,  by 
the  statute,  made  competent  evidence  for  the  court  to  act  upon  in  proceed- 
ings by  administrators  to  sell  real  estate,  they  are  not  the  only  evidence,  and 
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where  the  decree  recites  that  the  court  found  due  and  proper  publication  of 
notice,  the  presumption  is  that  evidence  sufficient  to  sustain  the  finding  was 
heard  by  the  court. 

3.  Administrator's  sale  —  purchase  by  administrator  voidable  only. 
The  fact  that  the  purchaser  at  an  administrator's  sale  purchases  for  the  ad- 
ministrator, does  not  render  the  sale  absolutely  void,  but  voidable  only,  and 
if  proceedings  are  not  instituted  in  apt  time  to  set  the  sale  aside,  hy  those 
having  the  right  to  contest  the  same,  a  ratification  by  them  will  be  presumed. 

4.  Laches — courts  of  equity  act,  by  analogy,  upon  Limitation  law.  Where 
courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law,  and  a  party 
proceed  in  equity,  if  barred  at  law  he  will  be  barred  in  equity,  and  although 
the  Statute  of  Limitations  may  not,  in  terms,  apply  to  courts  of  equity,  yet, 
by  analogy,  equity  will  act  upon  the  statute,  and  refuse  relief  when  the  bar 
is  complete  at  law. 

5.  Color  op  title — what  constitutes.  Where  a  third  person  purchases 
land  at  a  sale  by  an  administrator,  and  purchases  for  the  administrator,  re- 
ceiving  a  deed  to  himself,  and  afterwards  reconveying  to  the  administrator 
in  his  own  right,  the  deed  thus  obtained  by  the  latter  will  constitute  color 
of  title  under  the  Limitation  act  of  1839,  and,  with  the  requisite  possession 
and  payment  of  taxes,  a  bar  would  doubtless  be  created  in  favor  of  the  ad- 
ministrator as  against  an  heir  of  the  intestate. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Robinson,  Knapp  &  Shutt,  and  Messrs.  Dulaney 
&  Golden,  for  the  appellant. 

Mr.  O.  B.  Ficklin,  and  Messrs.  Wilkin  &  Wilkin,  for  the 
appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  John  R.  Graham  and 
James  W.  Graham,  heirs  at  law  of  Richard  Graham,  deceased, 
to  set  aside  an  administrator's  sale  of  real  estate,  made  by  ap- 
pellant, George  Sloan,  administrator  of  the  estate  of  Richard 
Graham,  deceased,  on  the  26th  day  of  February,  1853,  and  also 
to  cancel  a  deed  made  by  the  purchaser  at  the  administrator's 
sale  to  appellant,  on  the  6th  day  of  July,  1855. 

The  decree  under  which  the  sale  was  made  was  rendered  in 
the  county  court  of  Clark  county,  January  3,  1853,  and  it  is 
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insisted  that  the  decree  is  void,  for  the  reason  a  notice  of  the 
presentation  of  the  petition  was  not  published  six  weeks  prior 
to  the  time  the  application  was  made  for  the  sale,  as  required 
by  the  statute.  The  notice  on  file  with  the  papers,  on  which 
the  proceeding  was  had,  to  which  is  attached  the  printer's  cer- 
tificate, was  not  published  as  required  by  the  statute,  and  if 
that  notice  was  conclusive,  the  decree  could  not  be  sustained. 
But  the  decree  contains  the  following:  "And  it  appearing,  to 
the  satisfaction  of  the  court,  that  due  notice  had  been  given  of 
the  pendency  of  the  petition,  according  to  law,  by  publication 
in  the  Illinois  State  Democrat,  a  newspaper  published  in  Mar- 
shall, Clark  county,  Illinois,"  and  the  question  arises,  whether 
the  finding  of  the  court,  as  contained  in  the  decree,  can  be 
overcome  by  the  production  alone  of  a  defective  notice  found 
among  the  files  in  the  case.  In  a  collateral  proceeding  like 
this,  the  finding  of  the  court  can  not  be  contradicted  by  parol 
or  other  evidence  outside  of  the  record  in  the  proceeding  itself, 
and  such  finding  must  be  regarded  conclusive  until  it  is  rebut- 
ted.     Botsford  v.  0' Conner,  57  111.  72.  ■ 

Had  service  in  the  proceeding  by  the  administrator  been 
made  by  summons,  and  it  appeared  from  the  summons  and 
return  that  the  service  was  not  sufficient  to  give  the  court 
jurisdiction  over  the  defendants,  as  -was  held  in  the  case 
cited,  the  presumption  of  service  arising'  from  the  finding  of 
the  court  might  be  overcome.  But  here,  the  service  was  by 
publication  of  notice,  and,  for  aught  that  appears,  the  court  in 
which  the  decree  was  rendered  did  not  act  upon  the  notice  on 
file.  While  the  notice  and  certificate  of  the  printer  are  made 
competent  evidence  for  the  court  to  act  upon,  such  is  not  the 
only  evidence  that  may  be  resorted  to  to  prove,  to  the  satisfac- 
tion of  the  court,  due  publication  of  notice.  It  may  be,  the 
court  required  the  publisher  of  the  notice  to  appear  in  court 
with  his  paper,  and  the  fact  of  due  publication  of  the  notice 
was  thus  proven ;  and  where  the  decree  recites  that  the  court 
found  due  and  proper  publication  of  notice,  we  will  presume 
evidence  competent  to  sustain  the  finding,  of  the  court  was  in- 
troduced and  heard  by  the  court. 


1877.]  Sloan  v.  Graham  et  al.  29 

Opinion  of  the  Court. 

In  Moore  v.  Neil,  39  111.  256,  where  the  decree  contained  a 
recital  similar  to  the  one  under  consideration,  and  the  notice 
on  file  was  insufficient,  it  was  said:  "Although  the  certificate 
of  the  printer  may  have  been  insufficient,  yet  we  must  presume, 
from  this  recital,  that  the  court  received  other  evidence  of  the 
date  of  publication." 

The  same  doctrine  was  held  in  Finch  v.  Sink,  46  111.  169, 
where  it  is  said:  "An  objection  is  also  taken  to  the  printer's 
certificate,  but  this  question  can  not  be  raised  in  this  collateral 
proceeding,  non  constat  but  that  the  court  received  other  evi- 
dence of  the  publication  of  the  certificate." 

Other  authorities,  where  the  same  principle  has  been  deci- 
ded, might  be  cited,  but  the  question  is  so  well  settled,  at  least 
in  this  State,  a  reference  to  other  decisions  is  not  deemed  ne- 
cessary. We  do  not  regard  the  finding  of  the  court,  as  recited 
in  the  decree,  overcome  by  the  notice  on  file. 

It  is,  however,  contended,  that  the  administrator  purchased 
at  his  own  sale,  and  that  it  is  void.  John  Sloan,  father  of  the 
administrator,  bid  off  the  land  at  the  sale,  and  a  deed  was 
made  to  him.  About  two  years  and  five  months  afterwards, 
he  reconveyed  to  George  Sloan,  the  administrator.  While 
John  Sloan  held  the  title,  he  paid  the  taxes,  made  some  im- 
provements, and  treated  the  property,  in  all  respects,  as  if  he 
was  the  owner  thereof.  At  the  time  he  bought  he  was  a  cred- 
itor of  the  estate,  and  bid  for  the  land  at  the  sale  all  that  it 
was  worth. 

There  is  evidence  in  the  record  tending  to  prove  that  John 
Sloan  purchased  for  his  son,  and  in  our  opinion  it  is  sufficient 
to  establish  the  fact  that  the  administrator  purchased  at  his 
own  sale.  But,  while  we  are  satisfied,  from  the  evidence,  that 
John  Sloan  purchased  for  his  son,  who  was,  at  the  time,  admin- 
istrator, yet  that  fact  did  not  render  the  sale  void,  but  voidable 
only,  and  if  proceedings  should  not  be  instituted  in  apt  time 
by  the  heirs  of  Richard  Graham,  deceased,  who  alone  had  the 
right  to  contest  the  sale,  a  ratification  by  them  would  be  pre- 
sumed. 

What  was  said  in  Hamilton  v.  Zubukee,  51  111.  415,  is  in 
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point  here.  That  was  a  proceeding  to  set  aside  a  sale  made 
under  a  mortgage,  where  it  was  alleged  the  mortgagee  had 
purchased  at  his  own  sale,  and  it  was  said:  "  Even  if  the  mort- 
gagee himself  had  been  the  purchaser  at  the  sale  through  the 
aid  of  a  third  party,  to  whom  he  could  have  conveyed,  and 
then  taken  the  title  from  him,  such  title  would  not  be  abso- 
lutely void,  but  voidable  only ;  and  if,  immediately,  steps  should 
not  be  taken  by  the  cestui  que  trust  (the  mortgagor),  on  his 
obtaining  a  knowledge  of  the  sale,  to  set  it- aside,  a  ratification 
by  him  would  be  implied.  Such  a  sale  can  only  be  set  aside 
at  the  option  of  the  cestui  que  trust,  and  that  must  be  deter- 
mined in  apt  time.  He  has  an  election  to  treat  the  sale  valid, 
if  he  will."     See,  also,  Munn  v.  Surges,  70  111.  604. 

The  appellant  took  possession  of  the  land  in  1855,  under  a 
deed  from  the  purchaser  at  the  administrator's  sale.  He  has 
been  in  the  actual  possession  of  the  property  ever  since,  and 
paid  all  taxes  thereon.  The  complainant,  John  R.  Graham, 
was  of  age  July  20,  1867.  The  other  complainant  reached  his 
majority  on  the  8th  day  of  April,  1870.  The  bill  in  this  case 
was  not,  however,  filed  until  the  31st  day  of  March,  1873,  which 
was  the  first  notice  appellant  had  that  complainants  were  dis- 
satisfied with  the  sale  of  the  property. 

Suppose  an  action  of  ejectment  had  been  brought  to  recover 
the  land  in  question,  the  possession  and  payment  of  taxes  of 
appellant,  under  his  deed,  which  was  color  of  title,  would, 
doubtless,  have  been  a  bar  to  a  recovery,  under  the  Limitation 
Act  of  1839,  as  against  John  R.  Graham,  as  he  had  failed  to 
institute  suit  within  three  years  after  he  was  of  age.  "While 
there  is  no  fixed  time  in  a  court  of  equity  within  which  a  com- 
plainant will  be  barred  or  cut  ofi°  on  the  ground  of  laches,  yet 
courts  of  equity,  by  analogy,  often  adopt  and  follow  the  limi- 
tation provided  by  law,  as  was  held  in  Manning  v.  Warren,  17 
111.  267.  Where  courts  of  equity  have  concurrent  jurisdiction 
with  courts  of  law,  and  the  party  proceeds  in  equity,  if  barred 
at  law  he  will  also  be  barred  in  equity.  And  although  the 
Statute  of  Limitations  may  not,  in  terms,  apply  to  courts  of 
equity,  yet,  by  analogy,  equity  will  act  upon  the  statute,  and 
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refuse  the  relief  where  the  bar  is  complete  at  law.  It  was  not 
necessary  for  the  defendant  to  set  up  in  his  answer  the  laches 
of  complainants,  as  they,  in  the  bill,  undertook  to  account  for 
the  delay  in  bringing  the  suit.  We  perceive  no  ground, 
therefore,  upon  which  John  R.  Graham  can  obtain  relief.  He 
is  barred  at  law,  and  the  limitation  at  law  must  conclude  him 
in  equity. 

As  to  complainant  James  "W.  Graham,  he  is  not,  however, 
barred  by  the  Statute  of  Limitations  or  concluded  by  laches, 
as  he  filed  the  bill  before  the  expiration  of  three  years  after  he 
was  of  age.  He  is,  therefore,  entitled  to  have  the  adminis- 
trator's sale  set  aside  as  to  his  interest  in  the  land,  but  the 
relief  should  only  be  decreed  upon  equitable  terms. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Decree  reversed. 

Mr.  Justice  Scholeield,  having  been  of  counsel  in  this  case 
at  the  time  of  the  filing  of  the  bill,  took  no  part  in  its  decision. 


Barbour  Lewis 


George  B.  Pease. 

Payment — right  as  to  its  application.  Where,  at  the  time  of  sending  a 
draft,  the  sender  was,  as  a  member  of  a  firm,  indebted  to  the  party  to  whom 
the  draft  was  sent,  in  several  notes,  most  of  which  were  then  due  and  bear- 
ing interest,  and  also,  in  two  individual  notes,  not  then  due,  and  ma- 
turing some  time  afterwards,  and  which  bore  no  interest  before  maturity, 
and  the  debtor,  at  the  time  of  sending  the  draft,  directed  the  creditor  to  hold 
the  amount  until  advised  as  to  its  application,  and  stating  that  his  partner 
would  send  a  statement  of  matters  in  a  few  days,  and  such  partner  did 
afterwards  write,  giving  a  statement  as  to  the  firm  notes,  with  their  interest 
up  to  the  time  of  sending  the  draft,  and  the  other  debtor  made  no  other 
direction  for  several  months  after,  and  not  until  the  creditor  had  applied 
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the  draft  upon  the  firm  notes,  it  was  held,  that  the  creditor  was,  under  the 
circumstances,  justified  in  making  the  application  he  did,  and  being  right- 
fully  made,  it  could  not  be  repudiated  by  the  debtor  afterwards. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  "Whitlock  &  Lippincott,  and  Mr. 
Edward  P.  Kirbt,  for  the  plaintiff  in  error. 

Messrs.  Epler  &  Callon,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  suit  brought  by  Pease,  against  Lewis,  as  indorser 
upon  two  promissory  notes  for  $1000  each,  made  by  one 
L.  E.  Dyer  to  Lewis,  bearing  date  May  18,  1871,  and  payable 
one  year  after  date,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  after  maturity.  The  plaintiff  below  recovered  for 
the  full  amount  of  the  notes,  and  the  defendant  sued  out  this 
writ  of  error. 

In  the  fall  of  1871,  Dyer,  the  maker,  sent  to  Pease,  the 
owner  of  the  notes,  the  sum  of  $1500  in  a  draft  upon  a  Boston 
house,  which  was  subsequently  paid;  this  sum,  plaintiff  in 
error  claims,  should  have  been  credited  upon  the  notes,  and 
the  sole  controversy  is,  in  respect  to  the  application  of  this 
money,  whether  it  should  have  been  applied  upon  these 
notes. 

Said  draft  was  sent  in  a  letter,  as  follows: 

"  St.  Louis,  Sept.  27,  1871. 
"  George  B.  Pease,  Esq., 

32  Fort  street  west,  Detroit,  Mich. : 
"  Dear  Sir — Enclosed  in  this  I  send  you  a  draft  drawn  by 
J.  F.  Comstock  &  Co.,  of  this  city,  upon  Fogg  Bros.  &  Co., 
Boston,  Mass.,  for  the  sum  of  fifteen  hundred  dollars.  Please 
hold  the  same,  and  I  will  in  future  advise  you  how  to  apply 
the  same  upon  the  debts  due  you  by  me.  Mr.  Lawrence  will 
send  you  a  statement  of  matters  in  a  few  days. 

Yery  truly  yours,  L.  E.  Dyer." 
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Dyer  gave  no  subsequent  directions  to  Pease,  or  anv  one,  as 
to  the  application  of  the  money,  until  May  18,  1872,  the  date 
of  the  maturity  of  the  notes.  On  that  day,  he  went  to  the 
cashier  of  the  First  National  Bank  of  Memphis,  to  whom  the 
notes  had  been  sent  for  collection,  and  at  which  bank  they 
were  payable,  and  told  him  that  he  made  application  through 
him  of  the  $1500  he  had  deposited  with  Pease,  and  tendered 
$500  as  the  balance  due  on  the  notes,  and  demanded  the  sur- 
render of  the  notes.  The  cashier  refused  to  accept  that  amount 
and  surrender  the  notes. 

The  testimony  of  Pease  is,  that  he  holds  several  notes 
against  the  firm  of  F.  S.  Lawrence,  Jr.  &  Co.,  a  firm  which 
was  composed  of  F.  S.  Lawrence  and  Dyer,  which  were  given 
for  money  loaned  by  him  to  them  to  effect  a  compromise  with 
their  creditors  in  New  York  City ;  that  the  draft  was  received 
by  him  October  4,  1871,  and  he  applied  the  money  on  these 
notes,  which  he  holds  subject  to  the  order  of  Dyer.  That  at 
his  house  in  Detroit,  Dyer  stated  to  him  that  the  first  money 
he  sent  to  witness  was  to  be  applied  on  these  notes. 

Dyer  testifies  that  he  was  away  from  home  in  February  and 
the  early  part  of  March,  1872,  and  when  he  returned,  he  found 
awaiting  him  a  letter  from  Pease,  dated  January  31,  1872,  in 
which  was  inclosed  a  statement  of  notes  upon  which  he  said 
he  had  made  an  application  of  the  money,  and  also  the  notes 
themselves,  amounting  in  the  aggregate  to  the  sum  of  $1530; 
the  notes  were  those  of  the  firm  of  F.  S.  Lawrence,  Jr.  &  Co., 
nine  in  number,  bearing  date,  part  January  10,  1871,  and  a 
part  February  23,  1871,  falling  due  at  various  dates  between 
that  time  and  November  23,  1871,  when  the  latest  fell  due,  all 
payable  to  Pease,  with  ten  per  cent  per  annum  interest  from 
date;  that  he  immediately  wrote' to  Pease  repudiating  his  right 
to  make  such  application  of  the  money,  and  returning  the 
notes.  That  on  February  24,  1871,  he  bought  out  the  interest 
of  F.  S.  Lawrence,  Jr.  &  Co.,  and  assumed  the  debts  of  the 
firm. 

F.  S.  Lawrence  testifies,  that  he  is  the  son-in-law  of  Pease; 
that  after  selling  out  his  interest  in  the  firm  to  Dyer,  in  Feb- 
3— 85th  III. 
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ruary,  1871,  he  remained  with  him.  as  his  book-keeper;  that 
he  saw  Dyer  write  the  letter  to  Pease  dated  September  27, 
1871,  or  else  Dyer  showed  him  the  letter  after  it  was  written, — 
he  does  not  remember  which;  that  from  the  directions  con- 
tained in  that  letter  relative  to  sending  a  statement  of  matters 
to  Pease,  and  from  his  previous  understanding  with  Dyer  as 
to  how  the  first  money  collected  should  be  applied,  he  made 
up  and  sent  to  Pease  a  statement  in  writing,  which  was  intro- 
duced in  evidence.  This  statement  purports  to  be  one,  of 
the  dates,  amounts  and  times  of  falling  due  of  eight  several 
notes  precisely  corresponding  with  the  said  nine  notes  of  F. 
S.  Lawrence  &  Co.,  except  the  last  one  is  omitted,  and  to  cast 
the  interest  on  each  note  up  to  September  26, 1871,  at  ten  per 
cent,  the  footing  up  of  all  which,  principal  and  interest,  is 
$1382.83.  Subjoined  whereto  is,  "  September  26,  credited  on 
the  second  note,  due  November  23,  1871,  $117.17;  October  1, 
credited  on  the  second  note,  due  November  23,  1871,  $30; 
total  remittance,  $1530." 

This  is  all  the  statement  contained.  Lawrence  testified  that 
Dyer  sold  his  goods  at  St.  Louis  shortly  before  sending  the 
$1500,  and  soon  after  left,  and  never  returned  to  do  business; 
that  he  had  no  express  direction,  from  Dyer  to  send  the  state- 
ment to  Pease;  that  he  sent  it  because  of  the  directions  in 
Dyer's  letter  to  Pease,  which  Dyer  showed  him,  and  of  which 
he  was  aware,  and  because  of  previous  conversations  with 
Dyer,  and  because  he  had  always  understood  that  the  first 
money  collected  should  be  sent  to  Pease  in  payment  of  the 
notes  mentioned  in  the  statement. 

It  was  from  thirty  to  sixty  days  after  the  draft  was  sent, 
when  he  sent  the  statement.  He  did  not  tell  Dyer  of  it,  he 
having  left  St.  Louis.  Dyer  explains  as  to  this  statement,  that 
he  had  always  promised  Pease  that  he  would  send  him  a  state- 
ment as  to  how  his  business  turned  out,  and  he  meant  that 
Lawrence  should  send  a  statement  as  to  that.  He  states  that 
Lewis  was  only  an  accommodation  indorser  for  him  upon  the 
notes  in  suit.  This  is  the  substance  of  all  the  testimony  upon 
the  subject  of  the  application  of  this  $1500. 


1877.]  Lewis  v.  Pease.  35 

Opinion  of  the  Court. 

At  the  time  of  the  receipt  of  the  draft  by  Pease,  all  the  F. 
S.  Lawrence,  Jr.  &  Co.'s  notes  were  due,  except  the  last  two 
for  $200  each,  which  would  fall  due  October  and  November 
23,  1871.  They  were  all  bearing  interest  at  ten  per  cent.  The 
two  notes  in  suit  would  not  fall  due  until  May  18,  1872,  and 
carried  no  interest  until  they  should  become  due. 

Dyer's  letter  to  Pease  inclosing  the  draft  was,  to  hold  the 
money,  and  he  would,  in  future,  advise  him  how  to  apply  the 
same  upon  the  debts  due  him  by  Dyer,  and  that  Lawrence 
would  send  him  a  statement  of  matters  in  a  few  days.  Law- 
rence's subsequent  statement  sent  to  Pease,  computing  the 
interest  on  these  F.  S.  Lawrence,  Jr.  &  Co.'s  notes  up  to  the 
time  of  sending  the  draft,  and  balancing  the  amount  found 
due  with  the  "  remittance,"  would  seem  to  be  a  plain  signifi- 
cation to  Pease,  that  the  money  was  to  be  applied  on  these 
firm  notes.  Pease  waited  until  January  31,  1872,  some  four 
months,  and  having  heard  nothing  further  from  Dyer  himself, 
he  sends,  inclosed  in  a  letter  to  him,  these  notes  of  F.  S.  Law- 
rence, Jr.  &  Co.,  as  having  been  satisfied  by  the  application 
of  this  $1500  to  their  payment.  We  think  that,  under  the 
circumstances,  Pease  was  justified  in  making  such  an  applica- 
tion of  the  money.  Hearing  nothing  more  from  Dyer  for 
such  a  length  of  time,  he  might  well  suppose  that  the  state- 
ment oftLawrence  was  the  future  advice  contemplated  by 
Dyer  in  his  letter,  and  was  all  that  he  purposed  to  give.  It 
seems  to  have  been  previously  understood  among  the  parties, 
that  the  money  was  to  apply  upon  these  firm  notes.  It  was 
the  apparent  interest  of  Dyer  to  have  it  so  applied;  and  in 
view  of  all  the  circumstances,  Pease  might  reasonably  consider 
it  the  wish  of  Dyer  that  the  money  should  be  applied  in 
extinguishment  of  these  firm  notes,  which  were  due  and  draw- 
ing ten  per  cent  interest,  rather  than  to  be  kept  idle  in  his 
hands,  to  be  applied  on  indebtedness  which  would  not  become 
due  until  May  18,  1872,  and  which  drew  no  interest  till  then. 
Dyer's  subsequent  repudiation  of  this  application  would  not 
avail,  as  it  would  come  too  late  after  Pease  had  properly  once 
made  the  application. 
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The  instructions  complained  of  we  regard  as  well  enough, 
in  view  of  the  evidence,  and  that  there  is  no  well-founded  ob- 
jection to  them,  as  not  properly  presenting  the  law  of  the  case 
to  the  jury,  as  applicable  to  the  facts.    . 

The  judgment  is  affirmed. 

Judgment  affirmed. 


William  C.  Prathek  et  al. 

v. 
The  People  of  the  State  of  Illinois. 

1.  Criminal  law — sale  of  liquor — evidence.  Where  one  is  indicted  for 
selling  intoxicating  liquor  without  a  license,  it  is  error  to  refuse  to  allow  hirn 
to  show  the  incorporation  of  the  village  in  which  the  sales  were  made,  when 
the  defendant  offers  to  show  an  ordinance  authorizing  the  sale  of  such 
liquors,  and  his  compliance  with  the  ordinance. 

2.  Same — whether  formal  license  required.  Where  a  party  strictly  com- 
plies with  the  ordinances  of  a  village  having  power  to  license  and  regulate 
the  sale  of  intoxicating  liquors,  by  paying  the  money  required  for  the  privi- 
lege, and  giving  bond  which  is  accepted,  he  will  be  protected  in  selling, 
although  the  clerk  may  have  neglected  to  give  him  a  license.  The  ordi- 
nance, in  such  cases,  is  the  authority  to  sell,  and  the  license  is  only  evidence 
of  it.    A  formal  license  is  not  necessary. 

3.  License — to  sell  liquor— approval  of  bond.  The  acceptance  of  a  bond 
with  sureties,  by  the  treasurer  of  a  municipal  corporation,  given  under  an 
ordinance  regulating  the  sale  of  intoxicating  liquors,  and  his  receipt  for 
the  license  money,  and  his  direction  to  the  clerk  to  issue  a  license,  is  suffi- 
cient evidence  of  the  approval  of  the  bond,  and  that  it  is  free  from  objec- 
tion, in  a  prosecution  against  the  party  for  selling  such  liquors. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Scranton  &  Logan,  for  the  plaintiffs  in  error. 
Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  indictment,  in  the  Cumberland  circuit  court, 
under  the  act  of  1874,  title,  "Dram  Shops,"  for  selling  intox- 
icating liquors  without  a  license.  The  defendants  were  con- 
victed and  fines  imposed,  and  they  bring  the  record  here  by 
writ  of  error,  assigning  various  errors,  one  of  which  is  suffi- 
cient to  reverse  the  judgment,  and  that  is,  the  refusal  of  the 
court  to  admit  evidence  that  Prairie  City,  the  place  where  the 
act  was  done,  was  an  incorporated  village. 

By  section  3  of  the  act  in  question,  it  is  provided,  the  county 
boards  shall  not  have  power  to  issue  any  license  to  keep  any 
dram-shop  in  any  incorporated  city,  town  or  village,  or  within 
two  miles  of  the  same,  in  which  the  corporate  authorities  have 
authority  to  license,  regulate,  restrain  or  prohibit  the  sale  of 
liquors,  or  in  any  place  where  the  sale  of  intoxicating  liquors 
is  prohibited  by  law.  Rev.  Stat.  1874,  ch.  43.  It  was  com- 
petent for  the  defendants  to  show  Prairie  City  was  incorpora- 
ted, with  power  to  license  the  sale  of  such  liquors,  and  follow 
it  up  by  showing  the  corporate  authorities  of  that  village  had 
passed  an  ordinance  permitting  the  sale  of  intoxicating 
liquors,  and  that  they  had  complied  therewith. 

The  defendants  also  offered  to  prove  they  had  given  a  bond 
to  the  village  authorities,  and  the  payment  to  the  village  trea- 
surer of  two  hundred  dollars  and  his  receipt  therefor,  and  to 
show  that  was  the  amount  demanded  for  a  license. 

The  village  ordinance  authorized  a  license  to  issue  on  the 
payment  of  the  required  sum  to  the  treasurer,  and  taking  his 
receipt  therefor,  and  filing  the  bond  with  sureties,  as  the  ordi- 
nance required.  When  these  acts  were  performed,  the  ordi- 
nance required  the  village  clerk  to  issue  the  license.  This  is  a 
fair  inference.  In  pursuance  of  the  ordinance,  plaintiffs  in  error 
paid  the  money  to  the  treasurer  and  filed  with  him  their  bond, 
with  sureties,  he  giving  to  them  a  receipt  for  the  same,  at  the 
same  time  directing  the  clerk  to  issue  the  license. 

Under  the  ruling  in  Bennett  v.  The  People,  30  111.  389, 
these  acts  justified  plaintiffs  in  error  in  selling  the  liquor.    It  was 
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there  said,  that  incorporated  towns  have  the  exclusive  privi- 
lege of  granting  licenses  to  sell  spirituous  liquors  and  to  pre- 
scribe the  terms  on  which  they  may  be  sold  within  the  limits 
of  the  incorporation,  and  no  person  need  have  any  other 
license  than  the  town  ordinances.  If  he  brings  himself  with- 
in their  provisions  he  can  not  be  and  should  not  be  punished. 
In  that  case,  no  formal  license  had  been  issued;  all  that  was 
done,  was  done  under  and  by  force  of  the  ordinance. 

In  this  case,  everything  required  of  appellants  was  done  by 
them;  they  paid  the  money  demanded  and  filed  the  required 
bond,  and  if  a  license  was  not  issued,  it  was  not  their  fault, 
but  was  the  neglect  of  the  village  clerk.  The  village  has  ob- 
tained their  money  and  still  retains  it,  so  far  as  the  record 
discloses.  A  license,  if  issued,  would  only  be  evidence  that 
the  party  had  complied  with  all  the  requirements  of  the  ordi- 
nance. The  ordinance  is  the  source  of  the  power,  and  their 
compliance  with  its  terms  should  protect  them  against  a  crim- 
inal prosecution. 

It  is  said,  there  is  no  evidence  the  sureties  to  the  bond  were 
responsible.  This  objection  is  removed  by  the  fact,  that  the 
treasurer,  in  his  receipt  for  the  price  of  the  license,  directed 
the  clerk  to  issue  a  license.  It  is  not  to  be  presumed  this  offi- 
cer would  have  so  directed  had  he  not  -considered  the  bond  in 
all  respects  sufficient  and  approved  by  him.  The  acceptance 
of  the  bond  by  the  treasurer,  without  objection,  is  strong  evi- 
dence it  was  sufficient  in  all  respects,  and  free  from  objection. 
It  is  said,  this  case  is  like  Kadgihn  v.  City  of  Bloomington, 
58  111.  229,  where  a  conviction  was  sustained.  In  that  case 
appellant  offered  the  money,  tendered  his  bond  and  demanded 
a  license,  not  in  conformity  with  the  ordinances  of  the  city, 
but  in  direct  opposition  to  the  resolution  and  ordinance  of  the 
city  council.  In  that  case  the  ordinance  and  resolution  only 
authorized  a  license  for  one  month,  which  the  party  refused  to 
receive,  demanding  one  for  a  year,  and  on  refusal  he  sold 
liquors  in  violation  of  the  provisions  of  the  ordinance.  The 
remark,  to  be  protected  a  party  must  have  a  license,  means  no 
more  than  this,  that  he  must  have  competent  authority  to  sell, 
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which  we  conceive  plaintiffs  in  error  had,  by  their  strict  com- 
pliance with  the  village  ordinance,  as  herein  before  stated. 
Upon  the  point,  that  the  act  in  question  was  not  passed  in  the 
mode  prescribed  by  the  constitution,  that  was  settled  in  John- 
son v.  The  People^  84  111.  377,  where  it  was  held  the  constitu- 
tional requirements  were  observed  in  its  passage. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


James  M.  Quikn- 

v. 

F.  A.  Allen  et  al. 

Lien  law — right  of  sub-contractor  to  personal -judgment,  dependent  upon 
existence  of  a  lien.  The  right  given  to  a  sub-contractor  by  the  37th  section 
of  the  lien  law,  to  recover  a  personal  judgment  against  the  original  con- 
tractor and  the  owner  of  the  building,  is  dependent  upon  a  lien  having,  at 
some  time,  attached,  hence  such  a  suit  will  not  lie  against  school  directors 
and  a  contractor,  for  labor  or  material  furnished  in  the  erection  of  a  school 
house. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  T.  W.  McISTeely,  for  the  appellant. 

Mr.  1ST.  W.  Branson,  and  Messrs.  Dearborn  &  Campbell, 
for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  assignment  of  error  in  this  case  questions  the  correct- 
ness of  the  decision  of  the  court  below  in  sustaining  a  demurrer 
to  plaintiff's  declaration.  It  contained  two  counts,  and,  in 
substance,  averred,  that  Allen  agreed,  with  the  school  directors, 
to  furnish  the  material  and  labor,  and  to  erect  and  complete 
for  them  a  district  school  house;  that  Allen,  in  the  perform- 
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ance  of  his  part  of  the  agreement,  procured  of  appellant  mate- 
rial and  labor  used  in  the  erection  of  the  building,  for  which 
he  had  not  been  paid;  that  before  the  directors  had  paid  Allen, 
appellant,  in  pursuance  of  the  statute,  gave  them  notice  that 
he  would  look  to  them  for  payment,  and  hold  the  house  and 
ground  liable  for  such  material  and  labor;  that  after  such  no- 
tice the  directors  settled  with  and  paid  to  Allen  all  that  was 
due  to  him,  wholly  disregarding  appellant's  claim. 

It  is  not  claimed  that  appellant  acquired  a  mechanic's  or 
material-man's  lien  on  the  property,  or,  inasmuch  as  it  was 
public  school  property,  that  he  could  have  obtained  such  a  lien. 
It  is  conceded  such  a  lien  can  not  attach  to  such  property. 
But  it  is  claimed,  that,  under  the  29th,  30th  and  37th  sections 
of  the  chapter  entitled  "Liens,"  and  the  notices  he  gave  the 
directors,  he  can  recover.  The  29th  section  gives  the  sub- 
contractor a  lien  for  labor  or  materials  furnished  for  the  con- 
struction of  a  building.  The  30th  prescribes  the  manner  in 
which  the  sub-contractor  shall  give  notice  to  the  owner,  by 
which  to  fix  his  lien.  Had  the  statute  made  no  further  provi- 
sion on  the  subject,  there  could  have  arisen  no  pretense  of 
claim  for  holding  the  owner  liable  for  a  personal  judgment,  as 
these  sections  would  only  have  rendered  the  property  liable; 
but  the  37th  section  has  enlarged  the  -liability  of  the  owner 
and  made  the  remedy  more  comprehensive.  It  provides,  that 
if  the  money  due  the  person  giving  the  notice  provided  for  in 
the  30th  section,  shall  not  be  paid  in  ten  days  after  the  money 
shall  become  due  and  payable,  and  any  money  shall  be  due 
from  the  owner  to  the  original  coutractor,  then  such  sub-con- 
tractor may  file  his  petition  and  enforce  his  lien  in  the  same 
manner  as  may  be  done  by  original  contractors,  or  he  may  sue 
the  owner  and  contractor,  jointly,  for  the  amount  due  him,  and 
recover  a  personal  judgment,  as  in  other  cases. 

"Was  it  the  design  of  the  General  Assembly  to  give  the  right 
to  sue  the  owner  and  contractor  only  in  cases  where  a  lien 
attaches,  or  to  authorize  the  enforcement  of  a  lien  where  one 
exists,  and  to  have  the  right  of  action  also  in  such  cases  and 
in  no  other?     Or  was  it  intended  to  give  such  remedies  in  such 


1877.]  DuRYEA   V.    DlTKYEA    €tt  UX.  41 

Syllabus. 

cases,  and  a  further  remedy  by  suit  against  the  owner  and  con- 
tractor by  giving  the  notice,  in  cases  where,  from  the  character 
of  the  property,  no  lien  could  attach  ?  The  reason  for  the  right 
to  sue  in  such  a  case  is,  in  all  respects,  the  same  as  where  a 
lien  is  or  can  be  created.  But  the  question  is,  have  the  General 
Assembly  so  provided?  It  is  manifest  they  have  not,  in  ex- 
press terms.  The  37th  section  seems  to  require  the  right  to 
pursue  the  remedy  existing  at  the  time,  and  the  sub-contractor 
as  having  an  election  to  pursue  either. 

The  notice,  the  form  of  which  is  given  in  the  30th  section, 
states  that  the  sub-contractor  will  look  to  and  hold  the  build- 
ing and  the  owner's  interest  in  the  ground  liable  for  his  claim. 
It  is  not  in  the  alternative,  that  he  will  hold  the  property  or 
the  owner  liable,  but  the  property  alone,  and  then  the  provi- 
sions of  the  37th  section  are  superadded. 

All  of  the  provisions  of  the  statute  considered,  we  are  clearly 
of  opinion  that  the  right  to  sue  and  recover  against  the  owner 
and  contractor  is  dependent  on  a  lien  having,  at  some  time, 
attached  in  favor  of  the  sub-contractor.  In  this  case  there  had 
been  no  such  lien,  and  for  the  want  of  it,  as  a  basis,  this  action 
can  not  be  maintained,  and  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


Samuel  B.  Dueyea 

v. 

Heemanus  B.  Dueyea  et  ux. 

1.  Will — of  the  estate  devised.  Where  a  testator  devised  to  his  son  three- 
fourths  of  his  real  property,  derived  from  a  certain  source,  and  the  remain- 
ing fourth  to  his  daughter  during  her  natural  life,  and  unto  her  children 
upon  her  death,  and  immediately  upon  the  testator's  death  the  property  was 
to  vest  in  the  children  of  his  daughter,  then  living,  and  such  as  should  there- 
after be  born,  subject  to  the  mother's  life  estate ;  and  further  provided,  in  the 
will,  that  if  either  of  the  children  of  the  testator  should  die  before  him, 
leaving  issue  surviving,  the  share  devised  to  such  parent  should  go  to  his  or 
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her  children,  in  equal  proportions ;  and,  also,  that  if  either  of  the  testator's 
children  departed  this  life  leaving  no  issue,  the  share  of  the  one  so  dying 
should  go  to  the  survivor,  his  or  her  heirs  and  assigns,  forever;  and  the 
daughter  died  before  the  testator,  and  the  son,  after  the  decease  of  the  tes- 
tator, also  died,  leaving  no  issue, — it  was  held,  that  the  son,  having  survived 
the  testator,  took  an  absolute  estate  in  the  lands  devised  to  him,  not  subject 
to  being  defeated  upon  his  death  without  issue. 

2.  Same — construction  of  words.  "Words  employed  in  one  part  of  a  will 
must  be  understood  in  the  same  sense  when  used  elsewhere  in  the  same  in- 
strument, unless  something  in  the  context  makes  a  different  meaning  im- 
perative. 

3.  Same — meaning  of  word  "  survivor.'1''  The  word  "  survivor  "  in  a  will, 
when  unexplained  by  the  context,  will  be  construed  in  its  natural  sense,  but 
if,  when  interpreted  according  to  its  literal  sense,  the  tendency  is  to  defeat 
the  actual  intention  of  the  testator,  courts  will  readily  listen  to  arguments, 
drawn  from  the  context,  for  reading  the  word  u  survivor"  as  synonymous 
with  the  word  "  other." 

4.  Where  property  has  been  devised  to  a  son  and  daughter  in  certain 
proportions,  and  it  is  provided  that  if  either  devisee  shall  die  leaving  no 
issue,  his  or  her  share  shall  vest  in  the  survivor,  and  his  or  her  heirs,  for- 
ever, if  the  daughter  dies  before  the  testator,  and  the  son  afterwards  dies 
leaving  no  issue,  the  heir  of  the  daughter  can  not  be  regarded  as  the  survi- 
vor within  the  meaning  of  the  will,  and  as  thus  taking  by  way  of  an  execu- 
tory devise. 

5.  Same — construed.  Where  a  testator,  by  his  will,  devised  to  his  son  all 
his  lands  in  this  State,  which  he  had  owned  with  his  deceased  brother,  and 
which  his  brother  had  devised  to  him,  and  afterwards  devised  to  his  son 
three-fourths  of  the  lands  devised  under  his  brother's  will,  and  the  other 
fourth  to  his  daughter,  it  appearing  that  the.  testator's  brother  had  devised 
to  him  his  interest  in  the  Illinois  lands,  and  also  lands  in  the  State  of  New 
York,  in  which  the  testator  had  no  previous  interest,  it  was  held,  that  the 
testator's  son  took  the  whole  title  to  the  lands  in  this  State,  and  the  daughter 
no  interest  therein,  and  that  the  subsequent  clause  giving  the  son  three- 
fourths  and  the  daughter  one-fourth  interest  in  the  lands  of  the  testator 
derived  from  his  brother,  related  only  to  the  lands  in  New  York. 

6.  Same — marriage — revocation.  The  marriage  of  a  testator  after  the 
making  of  a  will  is,  by  operation  of  law,  a  revocation  of  his  will,  even  though 
there  is  no  issue  born  to  him. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Wheat,  Ewing-  &  Hamilton,  for  the  appellant. 
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Messrs.  Skinner  &  Marsh,  and  Mr.  Wm.  McFadden,  for 
the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  lands  sought  to  be  partitioned  in  this  proceeding,  prior 
to  1845  were  owned  jointly  by  Rodman  Bowne  and  Samuel 
Bowne,  both  then  residents  of  the  State  of  New  York.  Under 
the  will  of  Rodman  Bowne,  who  died  in  1845,  Samuel  Bowne 
became  the  sole  owner  in  fee,  by  devise,  of  these  lands  in  Illi- 
nois, as  well  as  valuable  real  property  situated  in  New  York, 
in  which  he  had  not  previously  had  any  interest.  Samuel 
Bowne  died  in  1853,  having  made  and  published  his  last  will  and 
testament,  which  was  duly  admitted  to  probate  in  Kings  county, 
in  New  York,  where  he  had  resided  in  his  lifetime.  By  the 
sixth  clause  of  his  will,  Samuel  Bowne  devised  a  large  amount 
of  property  which  he  had  owned,  other  than  that  acquired  un- 
der the  will  of  his  brother,  Rodman,  unto  his  son,  Gilbert  W. 
Bowne,  and  then  specifically  devised  all  of  his  Illinois  lands, 
which  he  had  owned  with  his  deceased  brother,  unto  this  same 
son,  Gilbert  W.  Bowne,  and  also  "  three-fourth  parts  of  all  the 
real  estate  devised  "  unto  him  by  his  brother,  Rodman,  of  which 
he  might  die  seized,  unto  him  and  his  heirs  and  assigns,  for- 
ever. 

After  making  numerous  devises  of  valuable  property  to  his 
daughter,  Elizabeth  Ann  Duryea,  the  testator,  Samuel  Bowne, 
by  the  seventh  clause  of  his  will,  then  devised  unto  his  daughter, 
Elizabeth  Ann  Duryea,  "  one-fourth  part  of  all  the  real  estate 
devised  unto  him  by  his  brother,  of  which  he  might  die 
seized,"  unto  her  during  her  natural  life,  and  unto  her  children 
after  her  death;  and  immediately  upon  the  testator's  death 
the  property  devised  was  to  vest  in  the  children  of  his  daughter, 
then  living  and  such  as  should  thereafter  be  born,  subject  to 
the  life  estate  of  their  mother. 

In  the  twelfth  clause  it  is  provided,  should  either  of  the 
children  of  the  testator  named  die  before  him,  leaving  issue 
him  or  her  surviving,  the  share  devised  to  such  parent  should 
go  to  his  or  her  children,  in  equal  proportions.     It  was  further 
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provided  in  this  twelfth  clause,  should  either  of  the  testator's 
children  depart  this  life  leaving  no  issue  him  or  her  surviving, 
the  share  of  the  one  so  dying  should  go  to  and  belong  unto  the 
survivor,  his  or  her  heirs  and  assigns,  forever. 

Elizabeth  Ann  Duryea,  one  of  the  devisees  named  in  the 
will  of  Samuel  Bowne,  predeceased  the  testator,  leaving  her 
surviving  two  children,  Cornelius  Rodman  Duryea,  since  de- 
ceased, and  Samuel  B.  Duryea,  one  of  defendants. 

On  the  18th  day  of  March,  1853,  Gilbert  W.  Bowne,  being 
then  unmarried,  made  his  will,  by  which  he  disposed  of  all  his 
property,  both  real  and  personal.  Among  other  bequests  and 
devises,  he  devised  the  Illinois  lands  involved  in  this  litigation 
to  trustees,  for  the  use  and  benefit  of  his  nephews,  Cornelius 
Rodman  Duryea  and  Samuel  B.  Duryea,  and  his  niece,  Eliza- 
beth R.  Bowne,  named  as  a  defendant  in  this  proceeding  as 
Elizabeth  R.  B.  King.  Cornelius  Rodman  Bowne,  mentioned 
in  the  will,  died  in  August,  1853,  before  the  testator,  leaving 
his  father,  Hermanns  B.  Duryea,  and  Samuel  B.  Duryea,  his 
brother,  as  his  only  heirs  at  law,  but  no  change  was  made  in 
the  will  on  that  account.  By  one  clause  of  his  will,  Gilbert 
W.  Bowne  bequeathed  unto  Mary  Peters  the  sum  of  $10,000. 
After  making  his  will,  in  June,  1853,  Gilbert  W.  Bowne  inter- 
married with  Mary  Peters,  and  thereafter  they  lived  together 
as  husband  and  wife  until  the  death  of-  Gilbert  W.  Bowne, 
which  took  place  in  November,  1853.  His  will  was  admitted 
to  probate  in  the  county  where  he  resided,  in  New  York,  and 
has  not  since  been  set  aside  or  revoked,  or  for  any  cause  an- 
nulled. 

It  appears,  from  a  stipulation  in  the  record,  that  Gilbert 
W.  Bowne  was  the  owner,  in  his  lifetime,  of  real  property  of 
the  value  of  over  $800,000,  in  which  his  widow,  under  the 
laws  of  New  York,  was  entitled  to,  and  was  endowed  of,  one- 
third  part  for  her  dower  as  at  common  law,  and  that  her  right 
of  dower  was  in  no  manner  affected  by  accepting  a  legacy, 
which  she  did,  under  the  will  of  her  husband.  In  1867,  the 
trustees,  under  the  will  of  Gilbert  W.  Bowne,  in  whom  was 
the  legal  title,  deeded  the  lands  in  Illinois  to  Samuel  B.  Dur- 
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yea  and  Elizabeth  R.  Bowne,  in  accordance  with  the  provisions 
of  the  will.  It  is  also  admitted,  by  stipulation,  that  Elizabeth 
R.  Bowne,  Cornelius  Rodman  Duryea  and  Samuel  B.  Duryea 
were  grand-children  of  Samuel  Bowne,  and  niece  and  nephews 
of  Gilbert  W.  Bowne,  the  two  latter  being  children  of  Her- 
manus  B.  Duryea  and  Elizabeth  Ann  Duryea.  It  is  further 
admitted,  Gilbert  W.  Bowne  died,  leaving  no  children  or 
descendants  of  any  child.  Before  this  suit  was  brought,  Her- 
manus  B.  Duryea,  late  the  husband  of  Elizabeth  Ann  Duryea, 
deceased,  intermarried  with  Mary  Peters  Bowne,  widow  of 
Gilbert  W.  Bowne,  and  is  joined  wTith  her  as  complainant. 

On  the  final  hearing,  the  court  decreed  a  partition  of  the 
lands,  one-half  to  Mary  Peters  Bowne  Duryea,  in  fee  simple, 
and  dower  in  the  remaining  half,  and  to  Samuel  B.  Duryea 
and  Elizabeth  P.  B.  King,  each  one-fourth  in  fee  simple,  sub- 
ject to  the  dower  of  complainant. 

Only  Samuel  B.  Duryea  complains  of  the  decree,  and  it  is 
upon  his  appeal  the  cause  is  be  heard  in  this  court. 

Three  questions  were  made  upon  the  argument  of  this  case: 

First — Did  Gilbert  "W.  Bowne,  under  the  will  of  Samuel 
Bowne,  take  a  fee  simple  estate  in  the  lands  situated  in  Illi- 
nois, or  did  the  fee  simple  title  to  the  lands  described,  under 
the  twelfth  clause  of  the  will  of  Samuel  Bowne,  on  the  death 
of  Gilbert  W.  Bowne,  vest  in  Samuel  B.  Duryea,  the  surviving 
child  of  Elizabeth  Ann  Duryea? 

Second — Should  it  be  held  Gilbert  W.  Bowne,  under  the 
will  of  Samuel  Bowne,  took  a  fee  simple  estate  in  any  portion 
of  the  lands  in  Illinois,  the  next  inquiry  is,  what  portion — 
whether  the  wThole  estate  or  seven-eighths  only? 

Third — Under  the  facts  shown,  did  the  marriage  of  Gilbert 
W.  Bowne  with  Mary  Peters,  subsequent  to  making  his  will, 
there  being  no  issue  born  of  such  marriage,  by  operation  of 
law  revoke  the  will  previously  made? 

It  will  be  observed,  on  reference  to  the  twelfth  clause  of  the 
wTill  of  Samuel  Bowne,  it  is  provided,  should  either  of  his 
children  depart  this  life  before  him,  leaving  issue  him  or  her 
surviving,  the  share  or  portion  of  the  estate  devised  and  be- 
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queathed  to  the  parent  should  go  to  and  vest  in  such  issue  in 
like  manner  as  it  would  in  the  parent,  if  living.  Elizabeth 
Ann  Duryea  died  before  the  testator,  leaving  issue  surviving 
her,  who,  under  that  clause  of  the  will,  took  the  share  or  por- 
tion of  the  testator's  estate  devised  to  her.  That  clause  fur- 
ther provided,  should  either  of  the  children  of  the  testator 
depart  this  life  leaving  no  issue  him  or  her  surviving,  the 
share  of  the  one  so  dying  should  go  to  and  vest  in  the  sur- 
vivor, his  or  her  heirs  and  assigns,  forever.- 

Concerning  the  construction  of  this  provision  of  the  will 
the  principal  arguments  have  been  made.  The  position  as- 
sumed by  defendant,  as  we  understand  it,  is,  that  on  the  death 
of  Gilbert  W.  Bowne,  leaving  no  issue,  the  estate  that  had  vested 
in  him  under  the  will  of  Samuel  Bowne  became  divested,  and 
passed  as  an  executory  devise  and  became  vested  in  Samuel  B. 
Duryea,  the  only  surviving  child  of  Elizabeth  Ann  Duryea, 
who  had  predeceased  her  father  and  her  brother,  and  in  that 
way  he  became  seized  in  fee  simple  of  the  title  to  the  lands  in 
litigation.  Reading  this  whole  paragraph  of  the  will  of 
Samuel  Bowne  together,  we  do  not  think  it  will  bear  that  con- 
struction. This  clause,  as  well  as  the  preceding  one,  it  seems 
to  us,  must  be  understood  to  be  explained  by  the  word  "be- 
fore," as  therein  used.  "When  that  is  d-one,  much  of  the  diffi- 
culty experienced  in  getting  at  the  exact  meaning  of  the 
testator  is  removed.  That  must  have  been  the  understanding 
of  the  testator  himself.  His  daughter  died  several  vears 
before  he  did,  and  yet  no  alteration  or  change  in  that  respect 
was  made  in  the  will,  but  it  was  permitted  to  stand,  that  the 
property  might  be  distributed  as  provided  in  the  sixth  and 
seventh  clauses  of  the  will,  in  case  of  the  death  of  either  of 
the  principal  devisees  during  the  lifetime  of  the  testator. 
Divesting  this  subject  of  the  metaphysical  distinctions  of  the 
common  law  concerning  the  construction  of  wills,  and  con- 
struing the  whole  paragraph  together  according  to  the  canons 
of  construction,  a  way  is  prepared  that  leads  to  the  conclusion 
the  testator  was  providing  for  the  distribution  of  his  property 
in  case  of  the  death  of  either  one  of  the  subjects  of  his  bounty 
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before  his   own  demise.     That,  and  nothing  more,  is  plainly 
what  he  intended  to  do. 

It  will  not  be  necessary  to  consider  the  definition  given  in 
the  books  of  what  is  meant  by  the  words,  "dying  without 
issue,"  or,  "departing  this  life  leaving  no  issue  him  or  her 
surviving,"  or  other  similar  phrases — whether  they  mean  issue 
living  at  the  death  of  the  devisee,  or  an  indefinite  failure  of  issue 
— as  they  have  no  particular  bearing  on  the  decision  in  this  case. 
It  must  be  conceded,  we  think,  the  words,  "should  either  of 
my  said  children  above  named  depart  this  life  leaving  no  issue 
him  or  her  surviving,  the  share  of  the  one  so  dying  is  to  go 
to  and  belong  to  the  survivor  of  them,  his  or  her  heirs  and 
assigns,  forever,"  can  not  be  construed  as  a  limitation  over,  by 
way  of  an  executory  devise  to  the  heirs  of  such  devisee  as 
shall  predecease,  according  to  any  definition  given  of  an 
executory  devise,  unless  the  word  "survivor,"  as  used,  has 
the  meaning  of  the  word  "  other,"  and  was  used  by  the  testa- 
tor in   that  sense.     There  is   no   contention  the  word  "sur- 


will,  is  to  be  understood  in  its  literal  sense  of  survivorship, 
and  should  the  construction  insisted  upon  be  adopted,  it  would 
involve  the  testator  in  the  absurdity  of  using  it  in  the  very 
next  sentence  in  the  sense  of  "other,"  which  has  always  been 
regarded  as  an  "  unnatural "  meaning,  and  one  certainly  not 
understood,  except  by  persons  familiar  with  the  subtle  learn- 
ing to  be  found  in  the  books  on  this  branch  of  the  law.  Un- 
less for  the  strongest  reasons,  we  ought  not  to  adopt  a 
construction  that  would  involve  the  use  of  the  same  word  in 
such  widely  different  and  even  contradictory  senses  in  the 
same  paragraph.  Words  employed  in  one  part  of  a  will  must 
be  understood  in  the  same  sense  when  used  elsewhere  in  the 
same  instrument,  unless  something  in  the  context  makes  a 
different  meaning  imperative. 

Text  writers  lay  it  down,  the  word  "  survivor,"  when  unex- 
plained by  the  context,  must  be  construed  in  its  natural  sense; 
but  when,  interpreted  according  to  its  literal  import,  the  ten- 
dency would  be  to  defeat  the  actual  intention  of  the  testator, 
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courts  will  readily  listen  to  arguments  drawn  from  the  con- 
text, for  reading  the  word  ''survivor"  as  synonymous  with 
"  other."  Jarman  on  Wills,  page  442;  2  Redf.  on  "Wills,  page 
372,  §  2. 

There  is  nothing  in  the  context,  as  we  read  it,  that  induces 
the  belief  the  testator  used  the  word  "  survivor  "  in  the  sense 
of  "  other;"  but  the  impression  is  made  it  was  employed  in 
its  ordinary  sense,  as  commonly  understood.  As  we  have 
seen,  it  was  used  in  the  sense  of  survivorship  in  the  next  pre- 
ceding sentence.  On  reference  to  other  clauses  of  the  will  we 
find  Gilbert  W.  Bowne  is  ordered  and  directed  to  invest  at  in- 
terest, out  of  his  share  of  the  real  and  personal  estates  devised 
and  bequeathed  to  him,  the  sum  of  $30,000  bequeathed  to  a 
niece  of  the  testator,  and  it  is  made  a  charge  and  lien  upon 
the  real  property  devised  unto  him.  Should  it  be  held  the 
devises  to  Gilbert  W.  Bowne  were  executory  devises,  in  the 
technical  common  law  sense,  it  would  suspend  the  right  of 
alienation ;  and  how  could  he  invest,  out  of  his  share,  the  very 
large  bequest  to  the  niece  of  the  testator,  unless  he  had  the 
power  to  sell  and  convey  the  lands  devised  to  him?  Giving 
the  construction  contended  for  would  involve  the  will  in  inex- 
plicable contradictions  and  absurdities,  which  ought,  if  possi- 
ble, to  be  avoided. 

Applying  that  clause  of  the  will  which  provides  for  survi- 
vorship to  the  period  of  distribution,  a,s  the  authorities  seem 
to  hold  is  the  correct  rule,  when  that  Occurred  there  was  no 
survivor  to  Gilbert  W.  Bowne,  because  of  the  predecease  of 
the  other  devisee.  The  happening  of  that  contingency  was 
provided  for  by  the  devises  and  bequests  to  the  children  of  the 
one  dying  before  the  testator,  or  which  is  the  same  thing  in 
this  case,  the  period  of  distribution.  Bidgeway  v.  Underwood, 
67  111.  419;  Davidson  v.  Dallas,  14  Yes.  575.  As  was  said 
by  the  Chancellor,  in  Davidson  v.  Dallas,  "there  is  nothing  in 
this  will  indicating  a  general  intention  upon  which  the  forced 
construction  of  the  term  survivor  has  been  adopted."  We 
prefer  to  understand  the  testator  in  this  case  as  having  used 
the  word  "  survivor  "  in  its  ordinary  sense,  as  he  had  done  in 
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the  preceding  sentence.  Indeed,  the  authorities  seem  to  hold 
there  is  no  rule  fairly  deducible  from  the  cases  on  this  subject, 
that  will  justify  the  reading  of  "  survivor"  as  equivalent  to 
"  other,"  except  it  is  to  be  done  whenever  3  from  the  context  or 
other  provisions  of  the  will,  it  is  rendered  certain  such  must 
have  been  the  intention  of  the  testator.  2  Redf.  on  Wills,  p. 
374,  §  10. 

Under  this  view  of  the  law,  Gilbert  W.  Bowne  took  an  ab- 
solute fee  simple  title  to  the  real  property  devised  to  him  by 
Samuel  Bowne,  which,  upon  his  death,  would  have  descended 
to  his  heirs,  had  it  not  been  disposed  of  by  will. 

There  is  some  contradiction  in  the  sixth  and  seventh  clauses 
of  the  will  of  Samuel  Bowne,  as  to  the  disposition  he  intended 
to  make  of  the  real  property  which  had  come  to  him  under 
the  will  of  his  brother,  Rodman  Bowne.  It  will  be  seen  by 
the  sixth  clause,  the  testator  specifically  devised  the  lands  in 
Illinois  to  Gilbert  W.  Bowne,  and  also  three-fourth  parts  of 
all  the  real  estate  devised  to  him  by  his  brother,  Rodman 
Bowne,  which  undoubtedly  had  reference  to  the  real  property 
situated  in  New  York,  in  which  he  had  previously  had  no  in- 
terest. In  the  seventh  clause  the  testator,  after  enumerating 
other  large  gifts,  also  devised  to  Elizabeth  Ann  Duryea  one 
third  part  of  all  the  real  estate  devised  to  him  by  his  brother, 
Rodman  Bowne,  which,  we  gather  from  the  context,  clearly 
means  the  other  one-fourth  of  the  real  property  situated  in 
New  York,  and  not  devised  to  Gilbert  W.  Bowne.  In  the 
agreement  of  the  12th  of  April,  1867,  made  by  the  parties  in 
interest  with  a  view  to  settle  all  disagreements  that  had  arisen 
in  regard  to  their  respective  interests  in  the  estates  of  Samuel 
Bowne  and  Gilbert  W.  Bowne,  as  to  the  property  in  New 
York,  that  interpretation  seems  to  have  been  adopted,  and  we 
are  of  opinion  it  is  the  only  fair  construction  that  can  be  given 
to  the  will.  The  testator  had  already  devised  all  the  lands 
situated  in  Illinois,  one-half  of  which  he  had  derived  under 
the  will  of  his  brother,  and  it  only  remained  to  dispose  of  the 
other  real  estate  derived  from  the  same  source,  situated  in 
New  York,  which  he  did  by  devising  three  fourth  parts  to  his 
4— 85th  III. 
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son  and  the  other  one-fourth  part  to  his  daughter  during  her 
natural  life,  and  then  to  her  children  and  their  heirs  and 
assigns  forever. 

The  other  point  made,  viz:  Under  the  facts  as  shown,  did 
the  marriage  of  Gilbert  "W.  Bowne  with  Mary  Peters  subse- 
quent to  making  his  will,  there  being  no  issue  born  of  such 
marriage,  by  operation  of  law  revoke  the  will  previously  made, 
is  definitely  disposed  of  by  the  case  of  Tyler  v.  Tyler,  19  111. 
151.  It  has  been  urged  upon  us  in  this  case,  as  it  was  in 
American  Board  of  Foreign  Missions  v.  Nelson,  72  111.  564.  to 
review  our  former  decision  on  this  subject,  which  we  then  and 
now  decline  to  do,  regarding  it  as  the  settled  law  of  this  State. 
For  a  fuller  expression  of  our  views  as  to  the  reasons  for  de- 
clining to  reconsider  the  propriety  of  that  decision,  reference 
is  made  to  the  opinion  in  the  latter  case  cited.  Under  the 
previous  decisions  of  this  court  the  subsequent  marriage  of 
the  testator  must  be  regarded  as  a  revocation,  by  operation  of 
law,  of  his  will  previously  made. 

No    error   appearing   in   the   record,    the   decree   will   be 

affirmed. 

Decree  affirmed. 


Edwin  Weld,  Exr. 


Sarah  C.  Sweeney. 

Probate  of  will — when  subscribing  witnesses  disagree.  On  a  trial  in  the 
circuit  court  on  appeal  from  a  judgment  of  the  county  court  allowing  the  pro- 
bate of  a  will,  where  the  subscribing  witnesses  differ  as  to  the  mental  condition 
of  the  testator  at  the  time  of  the  execution  of  the  will,  one  testifjing  that  he 
was  of  sound  mind  and  the  other  that  he  was  not,  it  is  not  competent  to  per. 
mit  other  witnesses  to  be  examined  on  the  question,  and  the  will  can  not  be 
admitted  to  probate. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 
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Messrs.  Moore  &  Warner,  for  the  appellant. 

Messrs.  Fuller  &  Graham,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  appeal  is  prosecuted  to  reverse  a  judgment  of  the  cir- 
cuit court  of  DeWitt  county,  disallowing  probate  of  what  is 
claimed  to  be  the  last  will  and  testament  of  Paschal  Mills,  de- 
ceased. 

There  were  two  attesting  witnesses — Warner  and  Sweeney. 
Warner  made  affidavit,  in  the  county  court,  that  he  saw  Mills 
sign  the  will,  etc.,  and  that  he  believed  he  was  of  sound  mind 
and  memory,  of  lawful  age,  and  under  no  constraint.  Sweeney 
made  affidavit  to  the  .same  effect  as  Warner,  except  that  he 
refused  to  say  therein  that  he  believed  that  Mills  was  of  sound 
mind  and  memory. 

The  will  was  admitted  to  probate  in  the  county  court,  and 
from  the  order  there  made  appeal  was  taken  to  the  circuit 
court,  where,  on  hearing,  the  court  adjudwd  the  will  was  not 
entitled  to  probate. 

On  the  hearing  in  the  circuit  court,  Warner  testified  in  con- 
formity with  his  affidavit  previously  made  in  the  county  court, 
and  that  he  believed  Mills  was  of  sound  mind  and  memory  at 
the  time  of  the  execution  of  the  instrument.  Sweeney,  how- 
ever, testified,  that  he  did  not  believe  Mills  was  of  sound  mind 
and  memory  at  the  time  of  the  execution  of  the  instrument, 
and  that  he  was  so  enfeebled  by  disease,  and  affected  with 
stimulants,  that  he  was  not  capable  of  comprehending  or  trans- 
acting business. 

The  question  is,  the  attesting  witnesses  failing  to  establish 
the  will,  was  the  evidence  of  other  witnesses  admissible  for 
that  purpose?  Other  evidence  was  heard  on  the  trial,  of  a  con- 
flicting character,  with  regard  to  the  condition  of  the  testator's 
mind,  but,  since  it  was  ultimately  excluded  by  the  court,  it 
demands  no  special  consideration,  unless  it  shall  be  held  to 
have  been  admissible. 

In  Walker  v.  Walker,  2  Scam.  291,  it  was  said,  under  the 
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statute,  as  then  in  force,  "  two  witnesses  to  the  will  are  required 
to  prove  that  they  were  present  and  saw  the  testator  sign  the 
will,  or  acknowledge  the  same  to  be  his  act  and  deed,  and  that 
they  believed  the  testator,  at  the  time  of  signing  or  acknowledg- 
ing the  same,  to  be  of  sound  mind  and  memory.  Unless  this 
be  done,  no  probate  can  be  granted.  Hence  it  is  most  mani- 
fest that  no  other  witnesses  could  be  introduced  to  establish 
what  the  law  requires  shall  be  alone  proven  by  the  subscribing 
witnesses."  And,  accordingly,  the  decision  of  the  circuit 
court,  excluding  all  other  evidence  of  the  proof  of  the  execution 
of  the  will  and  state  of  mind  of  the  testator,  was  held  to  be 
strictly  correct. 

Section  13,  of  chap.  148,  entitled  "  Wills,"  (Kev.  Stat.  1874, 
p.  1104,)  is,  in  substance,  the  same  as  the  amendment  of  1845. 
It  provides:  "When  the  probate  of  any  will  and  testament 
shall  have  been  refused  by  any  county  court,  and  an  appeal 
shall  have  been  taken  from  the  order  or  decision  of  such  court 
refusing  to.  admit  such  will  to  probate,  into  the  circuit  court  of 
the  proper  county,  ^s  provided  by  law,  it  shall  be  lawful  for 
the  party  seeking  probate  of  such  will  to  support  the  same,  on 
hearing  in  such  circuit  court,  by  any  evidence  competent  to 
establish  a  will  in  chancery;  and  in  case  probate  of  such  will 
shall  be  allowed  on  such  appeal,  it  shall  be  admitted  to  probate, 
liable,  however,  to  be  subsequently  contested,  as  provided  in 
the  case  of  wills  admitted  to  probate  in  the  first  instance." 

In  giving  construction  to  this  provision,  as  found  in  the  act 
of  1845,  it  was  said,  in  Andrews  et  al.  v.  Black  et  al.  43  111. 
259:  "This  act  seems  a  recognition  of  the  construction  in 
Walker  v.  Walker,  but  intended  so  far  to  establish  a  new  rule 
as  to  let  in  other  evidence  than  that  of  the  subscribing  wit- 
nesses, on  the  question  of  sanity  when  probate  had  been  re- 
fused, by  implication,  at  least,  leaving  the  rule  to  stand,  as 
decided  in  that  case,  on  the  trial  of  appeals  where  probate  had 
been  allowed." 

That  case  differed,  so  far  as  this  question  is  concerned,  from 
this,  only  in  the  fact,  that  there  the  circuit  court  admitted  the 
will  to  probate,  while  here  it  adjudged  that  it  was  not  entitled 
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to  probate;  and  it  was  held,  that  all  evidence  of  the  sanity  of 
the  testator,  except  that  of  the  attesting  witnesses,  was  properly 
excluded. 

It  may,  undoubtedly,  be  true  that  the  effect  of  the  statute  is, 
in  many  cases,  to  produce  great  hardship,  but  this  appeals  rather 
to  the  legislature  than  to  the  courts.  The  whole  proceeding  is 
governed  by  statute,  and  it  is  for  the  legislature  to  prescribe 
what  evidence  shall  or  shall  not  be  admissible  in  such  cases.  We 
think  the  construction  given  in  Andrews  et  al.  v.  Black  et  al. 
supra,  is  the  only  fair  and  reasonable  construction  of  which 
the  statute  is  susceptible,  and  that  to  go  beyond  this,  for  the 
purpose  of  relieving  against  hardship  in  particular  cases,  would 
be  legislation  and  not  judicial  decision.  In  JToe  v.  JfcCord, 
73  111.  33,  the  present  question  did  not  arise,  and  what  is 
there  said  has  application  to  an  entirely  different  state  of  case. 

There  was  no  error  in  the  ruling  of  the  court  in  excluding 
all  evidence  of  the  sanity  of  the  testator  except  that  of  the 
subscribing  witnesses,  and,  necessarily,  its  judgment,  under 
their  evidence,  against  allowing  the  will  to  be  probated,  was 
right. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Jacob  A.  Dickason 

v. 

J.  P.  Dawson. 

1.  Forcible  detainer — demand  necessary  by  purchaser  at  sheriff's  sale. 
The  purchaser  of  real  estate  at  sheriff's  sale  can  not  maintain  an  action  of 
forcible  detainer  after  receiving  a  deed,  without  first  making  a  demand  for 
possession. 

2.  Same — can  not  be  maintained  by  purchaser  at  sheriff's  sale  against 
prior  mortgagee  in  possession.  The  purchaser  of  land  at  sheriffs  sale  can 
not  recover  the  possession  from  one  in  possession  under  a  mortgage  execu- 
ted by  the  judgment  debtor  prior  to  the  judgment  under  which  his  title  is 
obtained,  even  though  the  mortgagee  took  possession  after  the  sheriff's  sale 
under  an  arrangement  with  the  mortgagor  to  allow  rent  by  way  of  credits 
on  the  mortgage  debt. 
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Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Warren  &  Gilmer,  for  the  appellant. 

Messrs.  Wheat,  Ewing  &  Hamilton,  for  the  appellee. 

i 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  forcible  detainer,  brought  by  appel- 
lant, originally,  before  a  justice  of  the  peace,  to  recover  a 
certain  tract  of  land  in  the  city  of  Quincy,  which  was  in  the 
possession  of  appellee.  The  appellant  failed  to  recover  before 
the  justice,  and  was  likewise  unsuccessful  on  the  trial  of  an 
appeal  in  the  circuit  court.  JSTo  demand  for  the  possession  of 
the  premises  was  made  before  the  commencement  of  the  suit, 
and  upon  this  ground,  waiving  other  serious  difficulties  appa- 
rent from  the  record,  the  appellant  could  not  recover.  The 
premises,  as  appears  from  the  record,  were  originally  owned 
and  in  the  possession  of  one  Geo.  W.  Foss,  who,  on  the  3d 
day  of  August,  1869,  mortgaged  the  same  to  Mary  Grey  to 
secure  a  certain  debt  which  has  not,  as  yet,  been  paid.  On 
the  third  day  of  October,  1872,  Foss  gave  a  second  mortgage 
on  the  premises  to  the  National  Insurance  Company,  of  Han- 
nibal, Mo.  In  November,  1874,  the  insurance  company  re- 
covered a  judgment,  in  the  Superior  Court  of  Cook  county, 
against  Foss  for  $123,  one  year's  interest  on  the  debt  secured 
by  the  mortgage,  upon  which  execution  issued,  and  the  mort- 
gaged premises  were  sold,  and  after  the  time  of  redemption 
had  expired  a  sheriff's  deed  was  made  to  appellant.  Prior  to 
the  execution  of  the  sheriff's  deed,  and  on  the  first  day  of  July, 
1875,  a  portion  of  the  first  mortgage  indebtedness  being  due, 
Foss  leased  the  premises  to  Mary  Grey,  and  delivered  her  the 
possession.  Under  the  terms  of  the  lease,  the  rent  provided 
for  was  to  be  applied  in  payment  of  the  mortgage  held  by  her. 
Mary  Grey  sub-let  the  premises  to  appellee,  who  was  occupy- 
ing under  her  when  the  action  was  brought. 

Appellant  claimed  the  right  to  recover  as  a  purchaser  under 
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the  sheriff's  sale  on  judgment  rendered  against  Foss,  the 
original  owner  of  the  premises,  but  the  6th  clause  of  sec.  2, 
chap.  57,  Rev.  Stat.  1874,  p.  535,  which  gave  him  a  right  of 
action  in  forcible  detainer,  expressly  requires  a  demand  of  the 
possession,  in  writing,  before  the  suit  is  commenced.  As  no 
demand  of  the  possession  was  proven,  on  this  ground,  alone, 
the  decision  of  the  court  in  appellee's  favor  might  safely  be 
sustained.  But,  independent  of  this  question,  appellant  could 
not  recover  as  against  appellee,  who  held  under  Mary  Grey. 
She  was  in  possession  under  a  mortgage  for  condition  broken, 
which  had  priority  to  the  judgment  under  which  appellant 
claimed  possession,  and  she  had  a  right  to  hold  the  possession 
as  mortgagee,  as  against  Foss  or  a  purchaser  from  or  under 
him,  until  her  mortgage  debt  should  be  satisfied.  The  mere 
fact  that  a  lease  was  given  Mary  Grey  by  Foss,  cuts  no  figure 
in  the  case.  That  lease  expressly  applied  the  rent  in  satisfac- 
tion of  the  mortgage.  The  substance  of  the  transaction  was, 
a  surrender  of  the  possession  of  the  premises  by  Foss  to  Mary 
Grey,  as  mortgagee,  to  be  by  her  held  and  enjoyed  as  such. 
The  fact  that  she  was  called  a  tenant,  in  nowise  affected  her 
rights  as  mortgagee.  If  Mary  Grey  had  brought  ejectment 
against  Foss,  the  mortgagor,  under  her  mortgage,  and  recov- 
ered the  possession  for  condition  broken,  it  is  a  plain  proposi- 
tion that  appellant  could  not  have  recovered  that  possession 
until  the  mortgage  was  satisfied.  The  fact  that  the  mortgagor 
did  not  wait  until  he  was  sued  by  her  for  possession,  but  vol- 
untarily transferred  the  possession  over  to  her  as  a  mortgagee, 
does  not,  in  the  least,  impair  her  rights  as  mortgagee. 

Under  the  evidence  contained  in  the  record,  we  perceive  no 
ground  upon  which  appellant  could  recover.  The  judgment 
will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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Thomas  Jewsbury  et  al. 

v. 
Charles  O.  Sperry. 

1.  Evidence — relevancy  as  to  execution  of  note  put  in  issue.  Where  the 
execution  of  a  promissory  note  is  put  in  issue  by  plea  verified  by  affidavit, 
and  on  the  trial  of  that  issue  it  incidentally  appeared  that  the  plaintiff  was, 
for  a  time  after  the  date  of  the  note,  in  the  service  of  one  of  the  supposed 
makers,  proof  that  plaintiff's  services  were  worth  a  certain  sum  a  year,  is 
wholly  irrelevant,  and  it  is  error  to  admit  the  same. 

2.  New  trial — misconduct  of  jurors.  If  jurors,  pending  a  trial  and 
after  part  of  the  evidence  is  heard,  and  before  the  case  is  fully  submitted, 
discuss  the  merits  of  the  case  publicly  in  the  presence  of  others,  stating 
there  is  no  merit  in  the  defense,  and  that  they  will  find  for  the  plaintiff 
without  regard  to  defendant's  argument  or  the  instructions  of  the  court, 
their  conduct  will  be  so  improper  as  to  call  for  a  new  trial. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dtjmmer  &  Brown,  for  the  appellants. 

Messrs.  Ketcham  &  Taylor,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  Sperry,  against  Thomas  and 
Richard  Jewsbury,  upon  a  supposed  promissory  note,  alleged 
to  have  been  executed  and  delivered  by  the  defendants  to 
plaintiff,  for  $500,  payable  in  three  months,  with  interest  at 
the  rate  of  ten  per  cent  per  annum. 

The  execution  of  the  promissory  note  was  put  in  issue  by 
plea  verified  by  the  affidavit  of  the  defendants.  This  was  the 
only  issue  of  fact  in  the  case.  On  the  trial,  it  was  incidentally 
proven  that  the  plaintiff  was,  for  a  time  after  the  date  of  the 
note,  in  the  service  of  Thomas  Jewsbury.  Plaintiff  called  as 
a  witness  one  Rapp,  who  testified  that  the  services  of  Sperry 
as  a  harness  maker  were  worth  $900  a  year.  To  this  testi- 
mony, when  offered,  appellants  objected,- as  not  relevant  to  the 
issue.     The  court  overruled  the  objection,  and  permitted  the 
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testimony  to  go  to  the  jury.  This  was  clearly  erroneous.  It 
is  not  perceived  in  what  respect  this  testimony  could  have  any 
legitimate  hearing  upon  the  question  of  whether  the  appel- 
lants ever  delivered  the  note  in  question. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  grant  a 
new  trial,  and  this  upon  two  grounds — first,  that  the  verdict 
is  claimed  to  be  clearly  against  the  weight  of  the  evidence, 
and  second,  by  reason  of  the  misconduct  of  two  of  the  jurors. 

The  verdict  does  seem  to  be  against  the  weight  of  the  evi- 
dence. The  only  possession  of  the  note  claimed  by  appellee, 
consists  in  the  fact  that  the  note  was  written  on  a  leaf  of  a 
small  blank-book  belonging  to  appellants,  and,  after  the  note 
was  signed  by  the  appellants,  the  book  was  left  in  a  desk  in 
the  store,  or  shop,  of  Thomas  Jewsbury,  and  that  appellee 
being  employed  by  Thomas  to  make  collections  for  Thomas, 
in  that  connection  had  access  to  that  book,  and  had  it  in  his 
hands  and  inspected  it.  This  possession  of  the  desk  and  book 
by  appellee  was  prima  facie  a  mere  possession  as  the  agent  of 
Thomas,  and  therefore  was  the  possession  of  Thomas  Jews- 
bury.  The  book  contained  other  notes,  confessedly  the  prop- 
erty of  Thomas,  and  there  is  no  ground  apparent  for  assuming 
that  appellee's  possession  of  these  other  notes  in  the  book  was 
other  than  a  possession  merely  as  agent  of  Thomas  Jewsbury. 

The  conduct  attributed  to  the  two  jurors  in  question  (if  as 
stated  in  the  affidavits  made  in  support  of  the  motion  for  a 
new  trial)  was  highly  improper,  and  furnished  good  ground 
for  a  new  trial.  It  was  alleged  that  these  jurors,  pending  the 
trial,  and  after  part  of  the  proofs  were  heard,  and  before  the 
case  had  been  fully  submitted  to  the  jury,  publicly,  in  the 
presence  of  several  other  persons,  discussed  the  merits  of  the 
controversy,  and  that  each  of  them  said,  in  substance,  that 
there  was  no  merit  in  the  defense,  and  that  he  would  find  for 
plaintiff,  no  matter  what  argument  might  be  made  by  counsel 
or  what  instructions  should  be  given  by  the  court.  On  the 
other  hand,  the  affidavit  of  the  jurors  is  to  the  effect  that  their 
discussion  of  the  subject  was  after  verdict  had  been  rendered, 
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and  what  they  said  related  to  the  past  impressions  on  their 
minds  pending  the  trial,  but  not  expressed  until  after. 

Inasmuch  as  a  new  trial  must  be  granted  on  account  of  the 
irrelevant  testimony  admitted  on  the  trial,  it  is  not  necessary 
that  this  court  should  pass  upon  the  weight  of  the  evidence 
found  in  this  record,  or  decide  what  is  the  truth  as  to  the 
alleged  misconduct  of  the  jurors. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

.  Judgment  reversed. 


The  Havana,  Hantoul  and  Eastern  Railroad  Co. 

v. 
Peter  Walsh  et  al. 

1.  Party  plaintiff — on  contract  by  agent.  In  the  case  of  a  simple  con- 
tract, an  undisclosed  principal  may  bring  an  action  in  his  own  name,  even 
though  the  agent  contracts  personally. 

2.  Same — on  contract  by  one  partner  for  the  firm.  When  one  partner 
enters  into  a  simple  contract,  though  in  writing,  in  his  individual  name, 
but  in  fact  for  his  firm,  although  that  fact  is  not  known  to  the  other  con- 
tracting party,  an  action  may  be  maintained  on  it  in  the  name  of  the  firm, 
by  alleging  that  it  was  entered  into  by  the  firm  by  the  name  and  style  of  the 
name  of  the  one  partner,  each  partner  being  the  agent  of  the  firm. 

3.  Contract — of  the  party  bound.  Where  a  contract  for  the  sale  and 
delivery  of  railroad  ties,  in  the  beginning  purports  to  be  entered  into  by 
the  president  of  a  railway  company,  and  recites  that  the  other  party  is  to 
furnish  the  ties  to  the  company,  and  it  is  signed  in  the  name  of  the  com- 
pany by  its  president,  it  will  be  construed  as  obligating  the  company  to 
pay  the  price,  although  the  president  as  agent  promises,  in  the  contract,  to 
make  payment. 

4.  Same — place  of  inspection  of  ties  sold.  Where  a  written  contract  for 
the  sale  and  delivery  of  railroad  ties  provides  that  the  same  shall  be 
inspected  before  payment,  and  that  they  shall  be  loaded  on  the  company's 
cars  at  a  certain  place,  but  is  silent  as  to  where  the  inspection  shall  be 
made,  it  may  be  shown  that  it  was  the  understanding  of  the  parties  that  the 
ties  were  to  be  shipped,  and  inspected  where  unloaded,  and,  when  this  is 
shown,  a  neglect  to  inspect  a  portion  when  delivered  furnishes  no  excuse 
for  delay  in  making  a  delivery  before  the  inspection  was  had. 
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5.  Measure  op  damages—; failure  to  deliver  property  sold,  in  proper  time. 
Where  a  party  under  an  contract  to  sell  and  deliver  railroad  ties,  neglects 
to  commence  their  delivery  in  the  time  named  in  the  contract,  and  to  com- 
plete such  delivery  in  time,  without  any  sufficient  excuse,  and  damages  are 
shown  in  consequence  thereof,  a  verdict  for  the  full  price  of  the  ties  deliv- 
ered, without  allowing  any  damages,  can  not  be  sustained. 

Appeal  from  the  Circuit  Court  of  Yermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Evans  &  Swallow,  for  the  appellant. 

Messrs.  Mann  &  Calhoun,  for  the  appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  an  action,  brought  by  Peter  "Walsh  and  William 
U.  Sweetzer,  as  partners  doing  business  under  the  firm  name 
of  P.  Walsh  &  Co.,  against  the  Havana,  Eantoul  and  Eastern 
Eailroad  Company,  upon  a  contract  in  writing,  not  under  seal, 
for  the  sale  and  delivery  of  railroad  ties  to  the  railroad  com- 
pany. 

As  the  contract  purported  to  be  entered  into  between  the 
railroad  company  and  William  U.  Sweetzer  alone,  and  was 
signed  by  him  alone,  it  is  objected  that  Walsh  and  Sweetzer 
can  not  maintain  an  action  upon  the  contract  in  their  names. 

The  contract  is  declared  upon  as  having  been  entered  into 
by  the  plaintiffs  by  the  name  and  style  of  William  U.  Sweet- 
zer. The  testimony  was,  that  Walsh  &  Sweetzer  were  in 
partnership,  at  the  time,  in  the  timber  and  tie  business,  under 
the  firm  name  of  P.  Walsh  &  Co.,  and  that,  in  making  the 
contract,  Sweetzer  acted  for  himself  and  Walsh,  although  that 
fact  was  not  disclosed,  and  the  defendant  offered  to  prove  that 
the  contract  was  not  made,  or  intended  to  be  made,  with  the 
plaintiffs,  but  was  made,  and  intended  to  be  so,  with  Sweetzer 
individually,  which  proof  was  rejected.  It  is  very  clear  that, 
in  the  case  of  a  simple  contract,  an  undisclosed  principal  may 
bring  an  action  in  his  own  name,  where  the  agent  contracts 
personally.     1  Chit.  PL  9;  Taunton  and  South  Boston  Turn- 
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pike  v.  Whiting,  10  Mass.  328;  1  Pars.  Cont.  62;  ConMinv. 
Leeds,  58  111.  178.  Every  partner  is  an  agent  of  the  partner- 
ship. It  does  not  alter  the  case  that  the  railroad  company  was 
unaware  of  the  partnership,  and  supposed  it  was  contracting 
with  Sweetzer  individually. 

Under  the  proof,  we  regard  the  action  as  properly  brought 
in  the  plaintiffs'  names,  and,  in  the  mode  the  contract  was 
declared  upon,  it  was  rightly  received  in  evidence  under  the 
declaration. 

It  is  said  that  the  promise  to  pay  for  the  ties  is  by  B.  J. 
Gifford,  and  there  is  no  promise  by  the  railroad  company  to 
pay  for  them.  It  is  true,  that,  literally,  the  stipulation  in  the 
contract  is:  "The  said  B.  J.  Gifford  hereby  agrees  to  pay  said 
Sweetzer  the  sum  of  eighteen  cents  each,  for  all  ties  furnished," 
etc. 

But  the  contract,  in  the  beginning,  purports  to  be  made 
between  Sweetzer  and  B.  J.  Gifford,  of  the  Havana,  Rantoul 
and  Eastern  Bailroad  Company.  It  recites  that  Sweetzer 
agrees  to  furnish  said  Havana,  Bantoul  and  Eastern  Bailroad 
Company  seventy-five  thousand  railroad  cross-ties,  etc.,  and 
it  is  signed  in  the  name  of  the  railroad  company,  by  Benja- 
min Gifford,  president.  The  promise  of  Gifford  is  as  agent 
and  president  of  the  company;  and  upon  the  whole  contract, 
the  proper  legal  construction  is,  that  the  railroad  company 
made  the  promise  to  pay  for  the  ties. 

It  is  objected  that  there  was  no  allowance  to  defendant  of 
any  damages  for  breach  of  contract  in  respect  to  the  delivery 
of  the  ties.  The  contract  was  to  furnish  seventy-five  thousand 
ties,  the  delivery  to  commence  by  the  25th  of  September,  1875, 
and  to  continue  at  the  rate  of  eight  thousand  per  week  there- 
after, unless  otherwise  ordered  by  Gifford.  The  promise  was 
to  pay  eighteen  cents  each  for  all  ties  furnished  in  accordance 
with  such  agreement — ties  to  be  paid  for  on  or  about  the  15th 
of  each  month,  and  all  to  be  subject  to  the  inspection  of  the 
engineer  of  the  company. 

The  evidence  shows  that  no  ties  were  delivered  on  the  25th 
of  September,   1875,  or  afterward,  until   October  31,   1875, 
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when  the  first  lot  of  them  was  delivered;  that  up  to  the 
middle  of  November,  1875,  'there  had  been  delivered  only 
about  seventeen  thousand  eight  hundred  ties,  and  up  to  the 
22d  of  December,  some  thirty  thousand  in  the  whole,  which 
were  all  that  were  delivered. 

There  was  an  undisputed  failure  to  deliver  the  ties  in  accord- 
ance with  the  terms  of  the  contract.  The  defendant  made  proof 
that  the  failure  to  deliver  the  ties  according  to  the  contract,  was 
a  great  damage  to  the  company,  the  evidence  showing  the  par- 
ticulars of  such  damage  in  several  ways.  Yet,  the  jury  found 
a  verdict  for  the  plaintiffs  for  the  full  price  they  claimed  for 
all  the  ties  delivered,  without  allowing  to  the  defendant  any 
damages  whatever.  Various,  and  somewhat  inconsistent,  ex- 
cuses were  assigned  by  the  plaintiffs  for  the  failure  to  comply 
with  their  contract,  the  sufficiency  of  which,  certainly  to  the 
full  extent,  we  do  not  regard  as  established  by  the  evidence. 

In  not  allowing  the  defendant  any  damages,  we  view  the 
verdict  as  manifestly  against  the  evidence. 

Complaint  is  made  of  the  refusal  to  give  two  instructions 
asked  by  the  defendant.  One  of  them  we  regard  as  substan- 
tially embraced  in  another  instruction  which  was  given  for  the 
defendant.     The  other  refused  instruction  was: 

"  The  court  instructs  the  jury,  that  the  contract  offered  in 
evidence  in  this  case,  does  not  provide  for  an  inspection  of 
the  ties  at  Cole  Creek,  or  at  any  other  particular  place;  but 
that  an  inspection  of  the  ties  might  be  made  at  any  place  con- 
sistent with  the  understanding  of  the  parties." 

The  contract  provided  that  the  ties  were  to  be  loaded  in  cars 
at  Cole  Creek,  but  was  silent  as  to  the  place  of  inspection. 
The  testimony  showed  it  to  be  the  understanding  and  agree- 
ment of  the  parties,  that  the  ties  were  to  be  shipped  to  the 
other  end  of  the  line,  and  to  be  inspected  when  unloaded.  As 
the  witness  Penfield,  who  had  been  sent  to  Cole  Creek,  by  the 
company,  to  hurry  up  the  delivery  of  the  ties,  did  actually 
inspect,  while  there  on  the  25th  of  October,  some  nineteen 
hundred  ties,  at  the  request  of  Sweetzer,  that  circumstance  is 
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made  a  point  in  the  testimony  of  Sweetzer,  that  the  company 
made  no  inspection  until  the  25th  of  October,  and  as  that  is 
relied  on  in  the  argument  as  in  excuse  for  not  delivering  any 
ties  before  that  time,  we  may  well  suppose  that,  from  the  way 
the  case  was  presented  to  the  jury,  and  no  damages  being 
allowed,  they  were  misled  to  think  the  ties  should  have  been 
inspected  before  being  loaded  in  the  cars,  and  that  they  ac- 
cepted the  fact  of  making  no  inspection  of  ties  before  October 
25,  as  an  excuse  for  the  failure  to  deliver  any  ties  before  that 
time.  We  think  the  instruction  was  material  and  that  it 
should  have  been  given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Cyktjs  H.  McCormick  et  al. 

V. 

Laban  Littler. 

1.  Lunatic — note  given  for  necessaries  valid.  Although,  a  person  may 
have  been  adjudged  insane,  yet,  if  no  conservator  has  been  appointed,  and 
he  is  in  the  management  of  his  business,  and-  there  is  nothing  about  his 
appearance  to  indicate  his  incapacity  to  contract,  if  he  purchases  an  article 
at  a  fair  and  reasonable  price,  necessary  and  useful  in  his  business,  the 
seller  having  no  notice  of  his  being  adjudged  insane,  he  will  be  liable  to 
pay  the  price  he  agreed  to  pay,  and  it  will  be  error  to  enjoin  a  judgment  on 
a  note  given  for  the  price. 

2.  Same— contracts  of,  when  valid.  Notwithstanding'  the  statute,  a 
contract  made  with  a  lunatic  in  a  lucid  interval,  is  binding,  and  may  be  en- 
forced against  him. 

3.  Chancery — defense  at  law.  The  fact  that  a  person  has  been  adjudged 
lunatic  or  insane,  and  is  under  the  ban  of  the  law  when  he  gives  a  note,  is 
a  legal  defense  to  an  action  thereon,  and  should  be  made  then,  and  not  at- 
tempted in  equity. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  L.  Ray,  for  the  appellants. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Cham- 
paign county,  sitting  in  chancery,  on  a  bill  therein  pending 
for  an  injunction,  and  making  the  same  perpetual,  and  to  re- 
verse which  the  defendants  appeal. 

The  facts  are  these:  •  On  July  1,  1869,  the  agent  of  defend- 
ants, who  are  proprietors  of  a  well  known  reaping  and  mow- 
ing machine,  sold  one  of  the  machines,  at  the  usual  price,  to 
Laban  Littler,  taking  his  two  notes  therefor,  one  of  which  has 
been  paid.  Suit  wras  brought  on  the  other  note  before  a  justice 
of  the  peace,  and  judgment  rendered  for  the  amount  and  inte- 
rest. An  execution  being  sued  out,  Mary  Littler,  the  wife  of" 
Laban  Littler,  and  as  his  next  friend,  applied  for  and  obtained 
an  injunction  to  stay  proceedings  on  the  writ,  on  the  allegation 
that  at  the  time  of  the  purchase  and  giving  the  note  Laban 
Littler  was  an  insane  person,  having  been  so  adjudged  by  the 
county  court  in  March,  1868.  There  was  also  an  allegation 
of  an  error  in  the  summons  issued  by  the  justice  of  the  peace, 
which  did  not  in  fact  exist.  The  bill  also  alleged  that  the 
disability  of  Laban  Littler  had  been  removed  by  an  order  of 
the  same  court  in  1872. 

The  answer  alleges  the  defendants,  when  the  sale  was  made, 
did  not  know  of  the  disability  of  the  purchaser,  but  deny  he 
was  a  lunatic  or  insane,  or  unable  to  contract  at  the  time  of 
the  sale;  that  he  was,  at  the  time  of  the  purchase,  sane  and 
rational,  and  knew  the  nature  of  the  contract  he  was  making; 
that  he  had  need  for  the  machine,  and  it  was  of  great  value  to 
him  and  his  family  in  carrying  on  his  farm ;  alleges  that  Mary 
Littler,  the  wife,  knew  of  the  purchase  of  the  machine  at  the 
time  it  was  purchased,  and  made  no  objection  thereto;  that 
Laban  Littler  paid  part  of  the  purchase  money  before  the 
commencement  of  the  suit,  with  the  knowledge  of  his  wife, 
who  made  no  objection,  and  that  she  repeatedly  expressed  her- 
self as  well  pleased  with  the  machine,  and  promised  the  note 
should  be  paid. 

Defendants  also  filed  a  cross- bill  setting  up  all  the  facts  in 
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relation  to  the  commencement  of  the  suit  on  the  note,  the  ren- 
dition of  the  judgment,  and  the  various  executions  which  were 
issued  thereon.  A  demurrer  was  sustained  to  the  cross-bill, 
and  a  decree  passed  making  the  injunction  perpetual. 

The  proof  tends  to  show  that  Laban  Littler  was  a  man  of 
feeble  intellect.  Some  witnesses  say  he  was  crazy;  some,  in- 
sane; some,  simple  and  foolish,  and  incapable  of  doing  busi- 
ness; but  he  had  acquired  a  handsome  property,  had  a  good 
farm,  and  traded  with  his  neighbors.  At  the  time  of  the  pur- 
chase of  the  machine  there  was  nothing  in  his  conduct  or 
appearance  to  excite  suspicion.  He  came  to  the  agent  to  buy 
the  machine  in  company  with  his  son,  a  lad  about  fourteen 
years  of  age,  and  seemed  fully  to  understand  what  he  wanted, 
and  what  he  was  doing.  The  agent  went  to  the  farm  and  set 
up  the  machine  and  started  it  in  the  grain,  it  working  all  right. 
He  took  dinner  there  on  that  day  and  saw  Littler's  wife  and 
children.  They  all  knew  he  had  bought  the  machine  and  that 
the  agent  was  there  to  set  it  up,  and  no  one  raised  any  objection, 
or  told  him  Littler  was  insane;  had  a  good  deal  of  grain  and 
grass  to  cut.  No  one  of  the  family  ever  complained  of  the  ma- 
chine, and  they  have  used  it  now  about  four  years, — in  fact,  ever 
since  the  purchase, — in  harvesting  their  crops  of  hay  and  grain. 

The  question  is,  whether,  under  such  circumstances,  the  pay- 
ment of  the  note  can  and  ought  to  be  enforced.  The  note  was 
given  in  July,  1869;  the  judgment  was  rendered  on  it  October 
6,  1873.  Section  8  of  the  act  of  1869,  renders  all  contracts 
with  idiots,  lunatics,  insane  or  distracted  persons,  after  the 
finding  of  a  jury  that  such  person  is  unfit  to  manage  or  con- 
trol his  property,  either  by  note,  bond,  bill  or  otherwise,  void 
as  against  such  person.  Sess.  Laws  1869,  p.  366.  The  statute 
of  1845  contains  a  like  provision,  and  both  provide  for  the 
appointment  of  a  conservator  when  the  jury  shall  find  the 
facts.  In  this  case,  it  does  not  appear  a  conservator  has  been 
appointed.  How  is  it  to  be  known  a  person  is  a  lunatic  and 
incapable  of  transacting  business,  when  there  are  no  outward 
manifestations  of  such  a  condition,  and  the  records  do  not 
show  his  estate  and  affairs  are  in  the  hands  of  a  conservator? 
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He,  in  the  view  of  the  public,  is  in  the  exclusive  possession  of 
property, — in  this  instance,  a  farm,  and  a  good  one — appa- 
rently the  master  and  manager  of  it.  The  alleged  disability 
in  this  case  was  removed,  the  manner  and  means  not  stated, 
in  1872,  a  year  before  suit  was  brought  on  the  note.  The  fact 
he  had  been  declared  a  lunatic  and  was  under  the  ban  of  the 
law  when  the  note  was  given,  was  a  legal  defense  to  the  action 
and  should  have  been  then  made. 

This  machine  was  necessary  and  useful  to  the  purchaser, 
and,  like  infants,  he  ought  to  be  charged  on  the  contract  for  its 
purchase.  The  statute  quoted,  we  do  not  think  was  designed 
to  annul  contracts  made  for  necessaries,  if  made  in  good  faith, 
and  under  circumstances  which  justify  the  contract. 

The  party  purchasing  had  a  large  farm  which  he  and  his 
family  cultivated,  on  which  were  growing  grass  and  grain  ready 
for  the  harvest.  This  machine  was  used  in  that  harvest,  and 
in  every  succeeding  harvest  for  four  years  thereafter.  It  was 
an  article  indispensable  to  him,  suited  to  his  condition,  and  he 
is  liable  to  pay  the  price  he  agreed  to  pay,  and  that  is  proved 
to  have  been  the  usual  market  price  of  such  an  article.  Chitty 
on  Contracts,  8  Am.  Ed.  132;  4  Parsons  on  Con.  (4  Ed.)  314; 
Motion,  v.  Camroux,  Exch.  R.  (2  W.  H.  &  G.)  487;  McCrillis 
v.  Bartlett,  8  1ST.  H.  569. 

But,  notwithstanding  the  statute,  a  contract  made  with  a 
lunatic,  in  a  lucid  interval,  has  been  held,  by  this  and  other 
courts,  binding.  Lilly  v.  Waggoner,  27  111.  395.^  Here,  the 
purchaser  presented  no  indications  of  insanity  or  lunacy,  at  the 
time  of  the  purchase;  his  wife  and  family  knew  all  about  the 
purchase,  and  not  one  of  them  suggested  an  inability  to  make 
a  contract,  and  nothing  was  apparent,  at  the  time,  of  any  disa- 
bility, and  no  witness  swears  he  was  in  that  condition  at  that 
time.  It  would  be  unjust  and  iniquitous,  under  the  circum- 
stances disclosed  in  this  record,  to  hold  this  contract  void. 

The  decree  making  the  injunction  perpetual  is  reversed,  and 

the  cause  remanded,  with  directions  to  the  circuit  court  to 

dismiss  the  original  bill  and  give  full  effect  to  the  execution. 

Decree  reversed. 
5— 85th  III. 
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Allen  Dick 

v. 

Geoege  W.  Moore. 

Return  upon  summons — requisites.  It  is  error  to  render  judgment  by- 
default  upon  a  return  of  service  on  the  summons  made  by  the  sheriff,  with- 
out date  and  without  any  time  named  in  the  return  when  the  service  was 
made. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Somers  &  Wright,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case,  the  judgment  was  by  default,  on  this  service: 
"  I  have  duly  served  the  within  by  reading  the  same  to  the 
within  named  Allen  Dick,  Stephen  English  and  John  Hester, 
as  I  am  therein  commanded."  The  fourth  section  of  the  Prac- 
tice Act  provides  that  sheriffs  shall  return  the  writ  "  by  or  on 
the  return  day,  with  an  indorsement  of  his  service,  the  time 
of  serving  it,"  etc.  Here,  there  is  iro  date  to  the  return,  or 
any  time  named  when  service  was  made:  In  this  there  was  a 
total  failure  to  comply  with  this  requirement  of  the  statute, 
and,  as  no  appearance  was  entered,  the  court  below  erred  in 
rendering  judgment  by  default  on  this  insufficient  service. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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The  National  Bank  of  Jacksonville 

v, 

Mahlon  Mapes  et  al. 

Partnership— -firm  check  to  pay  partner's  debt.  If  a  partner  consents 
that  a  check  of  the  firm  may  be  applied  on  an  individual  debt  of  his  co- 
partner, he  may,  at  any  time  before  such  application  is  in  fact  made,  or  the 
rights  of  third  parties  intervene,  withdraw  such  consent,  and  after  notice 
by  him,  not  to  so  apply  the  check,  it  can  not  be  so  applied. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appel- 
lant. 

Mr.  Oscar  A.  DeLeuw,  and  Messrs.  Epler  &  Callon,  for 
the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Mahlon  Mapes,  the  principal  of  the  note  upon  which  this 
action  is  founded,  was  a  member  of  the  firm  of  Mapes  &  Moore. 
Some  payments  had  been  made,  a  tender  of  a  certain  sum  was 
proven,  and  if  a  check  drawn  by  the  firm  of  Mapes  &  Moore, 
for  the  sum  of  $600,  was  applied  as  payment  before  any  notice 
to  the  bank  not  to  so  apply  such  check,  then  the  note,  after 
deducting  tender,  was  fully  paid.  But  whether  the  check  was 
so  applied  is  the  fact  in  controversy. 

Conceding,  as  the  argument  is,  that  Moore  gave  his  consent, 
in  the  first  instance,  the  firm  check  of  Mapes  &  Moore  might 
be  used  to  make  payment  on  his  partner's  individual  note, 
still  it  is  clear  that  Moore  could  withdraw  such  consent  at  any 
time  before  the  check  was  paid,  or  the  rights  of  third  parties 
had  intervened.  That  was  done.  On  this  point  in  the  case 
the  testimony  is  all  one  way.  The  cashier  of  the  bank  is  pos- 
itive he  declined  to  pay  the  check  when  it  was  presented,  for 
the  reason  he  had  not  then  any  advice  of  the  payment,  by  the 
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correspondents  of  Mapes  &  Moore,  of  a  draft  drawn  on  them 
at  St*  Louis,  and  unless  such  draft  was  paid  the  drawers  had 
not  sufficient  funds  in  bank  with  which  to  pay  the  check.  But 
the  party  having  the  check  left  it  in  the  hands  of  the  cashier, 
to  be  paid  on  receipt  of  advices  of  payment  of  the  St.  Louis 
draft,  and  in  case  of  payment,  proceeds  were  to  be  applied  as 
a  credit  on  the  note  in  suit.  Before  any  notice  of  acceptance 
and  payment  of  draft  by  the  correspondents  of  Mapes  & 
Moore  at  St.  Louis,  Moore  went  to  the  bank  and  distinctly 
withdrew  any  previous  consent  to  the  application  of  avails  of 
check  to  the  payment  of  his  partner's  individual  indebtedness, 
and  notified  the  bank  not  to  pay  the  check.  On  this  point  in 
the  case  the  testimony  is  full,  and  not  at  all  conflicting. 
Recognizing  Moore's  right,  as  we  do,  to  withdraw  his  consent 
to  the  application  of  firm  assets  to  payment  of  his  partner's 
individual  indebtedness,  and  notice  of  such  fact  having  been 
given  before  payment  of  the  check  or  rights  of  any  third  parties 
had  intervened,  the  amount  of  the  check  should  not  have  been 
allowed  as  a  credit  on  the  note. 

So  clearly  is  the  verdict  against  the  weight  of  evidence,  we 
think  it  is  unnecessary  to  discuss  other  questions  made  on 
argument. 

The  judgment  will  be  reversed,  and  cause  remanded. 

Judgment  reversed. 


John  Wickisek 

v. 
Margaret  C.  Cook. 

1.  Guardian  and  ward — contracts  between,  after  ward's  majority.  The 
mere  fact  that  the  relation  of  guardian  and  ward  has  existed,  will  not  pre- 
clude the  making  of  contracts  between  the  two  after  the  guardianship  has 
ceased  and  the  accounts  fully  and  fairly  settled.  After  the  fiduciary  relation 
lias  terminated,  and  the  influences  which  that  relation  would  necessarily 
create  have  ceased  to  exist,  the  parties  may  make  contracts,  which,  if  fairly 
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and  honestly  made,  based  upon  an  adequate  consideration,  will  be  sus- 
tained. 

2.  Same — conveyance  by  ward  to  guardian.  Where  a  ward,  shortly  after 
arriving  at  age,  was  induced  by  her  guardian,  and  before  settlement  of  his 
accounts,  to  convey  to  him  her  real  estate  for  the  expressed  consideration 
of  $1300,  he  paying  but  $600,  and  representing  that  indebtedness  amount- 
ing to  $700  was  existing  against  the  land,  when  such  was  not  the  case,  it 
was  held,  that  as  the  conveyance  was  made  upon  a  misapprehension  of  facts 
induced  by  the  guardian,  the  transaction  could  not  be  sanctioned  in  equity. 

3.  Same — when  advance  by  guardian  is  a  charge  on  ward's  land.  Ad- 
vances made  by  a  guardian  to  his  ward  can  not  be  regarded  as  a  charge 
upon  the  ward's  land,  until  an  account  is  presented  to  the  county  court  and 
approved. 

4.  Same — right  of  guardian  to  have  his  account  settled  on  bill  to  set  aside 
conveyance  to  him.  Where  a  guardian  procures  his  ward,  after  coming  to 
her  majority,  to  convey  to  him  her  land,  even  for  an  adequate  price  as  ex- 
pressed in  the  deed,  but  paying,  in  fact,  not  quite  half  that  sum,  he  making 
the  ward  believe  there  were  charges  against  the  land  for  the  amount  not 
paid,  upon  bill  filed  by  the  ward  to  set  aside  the  conveyance,  the  guardian 
can  not  have  allowed  to  him  the  sums  due  him  for  advances  made  to  the 
ward,  when  his  account  has  never  been  presented  to  and  approved  by  the 
county  court. 

5.  Chancery — setting  aside  a  deed — refunding  money  received.  A  party 
seeking  relief  in  a  court  of  equity  must  do  equity.  Therefore,  if  a  ward 
seeks  to  avoid  a  conveyance  made  by  him  to  his  guardian  after  his  majority, 
on  the  ground  of  imposition  and  misrepresentation  of  the  facts,  he  will  be 
required  to  return  the  whole  of  the  purchase  money  paid  to  him,  or  the  land 
should  be  ordered  to  be  sold  to  repay  the  same,  as  a  condition  upon  which 
the  sale  should  be  set  aside. 

i 

Appeal  from  the  Circuit  Court  of  Cumberland  county;  the 

Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  D.  T.  &  D.  S.  McIntyre,  for  the  appellant. 

Mr.  Hiram  B.  Decitjs,  for  the  appellee. 

Mr.  Justice  Ckaio  delivered  the  opinion  of  the  Court: 

*  The  questions  presented  by  this  record  involve  the  consider- 
ation of  a  sale  and  conveyance  of  a  tract  of  land  by  a  ward  to 
a  guardian  a  short  time  after  the  ward  attained  majority. 
The  mere  fact  that  the  relation  of  guardian  and  ward  has  ex- 
isted, will  not  preclude  the  making  of  contracts  between  the 
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two  after  the  guardianship  has  been  closed  and  the  accounts 
fully  and  fairly  settled.  After  the  fiduciary  relation  has  ter- 
minated, and  the  influences  which  that  relation  would  necessa- 
rily create  have  ceased  to  exist,  no  reason  is  perceived  which 
would  debar  the  parties  from  making  contracts,  which,  if 
fairly  and  honestly  made,  based  upon  an  adequate  considera- 
tion, courts  may  sanction  and  sustain. 

In  Olelerv.  Sansborn,  2  Atk.  15,  a  question  of  this  charac- 
ter arose,  and  Lord  Hakdwick  said:  In  this  case  it  was  im- 
proper for  a  guardian  to  purchase  his  ward's  estate  immediately 
after  his  arriving  of  age;  but,  though  it  has  a  suspicious  look, 
yet  if  he  paid  the  full  consideration,  it  is  not  voluntary,  nor 
can  it  be  set  aside.  Perry  on  Trusts,  in  discussing  the  ques- 
tion, (sec.  200,)  announces  the  rule  as  follows:  "While  the 
relation  actually  subsists,  no  contracts  can  be  made;  but  if  a 
contract  or  conveyance  is  made  by  the  ward  to  the  guardian, 
just  after  attaining  his  property,  and  before  a  full  settlement 
is  made,  and  while  the  influence  of  the  guardian  is  in  full 
force,  courts  will  examine  it  in  all  its  aspects;  and  the  guar- 
dian claiming  under  such  a  conveyance  must  satisfy  the  court 
that  the  transaction  was  fair  and  proper,  and  that  it  did  not 
proceed  from  undue  influence,  or  from  any  fear,  hope,  or  any 
other  unworthy  motive  induced  in  the  mind  of  the  ward  by 
the  conduct  of  the  guardian." 

In  Reeve's  Domestic  Relations,  p.  475,  and  note,  it  is  an- 
nounced, in  clear  and  emphatic  terms,  that  a  valid  contract 
maybe  made  between  guardian  and  ward  shortly  after,  the 
ward  attains  his  majority,  where  it  appeared  a  full  considera- 
tion had  been  paid,  and  no  undue  influence  had  been  exerted. 
In  the  cases  which  we  have  had  occasion  to  examine,  where 
contracts  of  this  character  have  been  set  aside,  it  appeared  in 
all  of  them  that  some  undue  influence  had  been  exerted  over 
the  ward. 

The  question  then  arises,  whether  the  sale  in  this  case  was 
made  in  conformity  to  the  rule  announced  in  the  authorities 
cited.  If  it  was,  it  maybe  sustained;  .otherwise,  not.  The 
appellant  was  appointed  guardian  in  1867,  but  he  never  made 
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any  report  of  his  doings  to  the  county  court.  In  September, 
1871,  appellee  was  of  age.  In  June,  1872,  she  sold  appellant 
the  premises.  The  consideration  named  in  the  deed  was 
$1300,  bat  appellee  was  paid  but  $600.  She  was  told  by  ap- 
pellant that  indebtedness  amounting  to  $700  was  existing 
against  the  land,  for  which  it  was  liable  to  be  sold.  She  ap- 
peared to  rely  upon  this  statement  made  by  her  guardian,  and 
under  those  circumstances  she  conveyed  the  land.  When  ap- 
pellant obtained  the  possession  of  the  land  in  1870,  it  was  in- 
cumbered for  $260,  due  a  former  occupant.  This  was  the  only 
debt,  so  far  as  is  shown  by  the  proof,  which  was  a  charge  upon 
the  land.  Appellant  obtained  for  the  rent  of  the  property,  in 
1870  and  1871,  $220,  which  was  applied  in  payment  of  that 
indebtedness.  When,  therefore,  the  purchase  was  made,  the 
land  was  incumbered  for  only  a  balance  of  $10.  It  may  be 
true  that  appellee  was  indebted  to  appellant  for  advances  made 
by  him  as  guardian;  but  his  account,  whatever  it  was,  had  not 
been  presented  to  the  county  court  and  approved,  and  until 
that  had  been  done,  it  could  not  be  regarded  as  a  charge  upon 
the  property. 

The  appellee  was,  therefore,  induced  to  make  the  convey- 
ance under  a  clear  misapprehension  of  the  facts,  induced  by 
one  upon  whom  she  had  a  right  to  rely. 

There  is  a  conflict  in  the  evidence  as  to  the  real  value  of  the 
land,  and  we  are  not  prepared  to  say,  in  view  of  all  the  evidence 
upon  that  point,  that  it  was,  in  fact,  worth  more  than  $1300, 
the  consideration  named  in  the  deed ;  and  did  no  other  ques- 
tion arise  than  inadequacy  of  consideration,  the  sale  might  be 
sustained.  But  appellant  had  no  right  to  mislead  his  ward  in 
regard  to  the  real  condition  of  the  property,  or  purchase  for 
less  than  its  true  value,  or  withhold  any  part  of  the  consider- 
ation. At  the  time  the  sale  was  consummated,  in  June,  1872, 
the  property  was  leased  for  $110  for  that  year,  and  if  it  be  true 
appellant  had  made  advances,  as  guardian,  for  appellee,  the 
rents  of  the  land  would,  in  a  short  time,  have  been  sufficient 
to  liquidate  all  sums  advanced.  The  necessity,  therefore,  for 
a  sale  of  the  property,  which  appellant  held  out,  did  not  exist. 
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Under  such  circumstances,  a  court  of  equity  can  not  sanction 
the  sale,  and  the  decree  of  the  court  setting  it  aside  was  correct. 
But,  under  the  decree,  the  court  required  the  complainant  to 
refund  only  $432  of  the  purchase  money  received.  We  do 
not  fully  comprehend  the  principle  upon  which  that  amount 
was  arrived  at.  When  the  complainant  comes  into  a  court  of 
equity  and  asks  to  have  a  sale  which  she  has  made  set  aside, 
equity  requires  that  she  should,  before  obtaining  the  relief,  re- 
turn the  amount  of  money  she  received.  When  she  seeks 
equity  she  must  do  equity.  It  would  not  be  equitable  to  re- 
store to  her  the  property,  and  at  the  same  time  allow  her  to 
retain  the  consideration  money  which  she  received  for  the 
land. 

The  appellant,  as  we  understand  the  proof,  actually  paid  on 
the  purchase  of  the  land  $646.35.  This  amount  should  have 
been  returned,  or  the  land  ordered  sold  to  satisfy  the  same,  as 
a  condition  upon  which  the  sale  should  be  canceled. 

The  other  account  of  appellant,  amounting  to  $646.42, 
which  was  claimed  to  be  the  balance  of  the  consideration  for 
the  land,  can  not  be  allowed  him  in  this  proceeding.  The 
items  composing  that  account  should  have  been  submitted  to 
the  county  court  for  the  approval  or  rejection  of  that  tribu- 
nal. He  has  made  no  settlement  with  the  county  court  as 
guardian,  and  as  this  account  embraces  items  that  relate  ex- 
clusively  to  his  doings  as  guardian,  we  know  of  no  reason  why 
he  should  not  render  a  final  account,  and  the  court,  on  that 
settlement,  can  allow  or  reject  such  portion  of  the  account 
as  the  evidence  may  warrant. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  conformity  with  this  opinion. 

Decree  reversed. 
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John  H.  Sjeong 

v. 

George  B.   Leoffler. 

Warranty — in  sale  of  tax  certificates,  how  far  implied.  The  assignor 
of  a  tax  certificate  impliedly  warrants  to  the  assignee  that  the  paper  is  not 
a  forgery,  but  there  the  implication  of  warranty  ceases.  He  does  not 
impliedly  warrant  that  the  description  of  the  land  is  good  and  sufficient, 
that  the  taxes  for  which  the  land  was  sold  were  legally  assessed  and  levied, 
and  remained  due  and  unpaid,  or  that  due  notices  have  been  issued  to  per- 
feet  a  tax  title. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  L.  Gordon,  for  the  appellant. 

Messrs.  A.  M.  &  H.  "W".  Ayers,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action,  by  appellee  against  appellant,  upon  a 
promissory  note,  and  the  verdict  and  judgment  are  for  the 
sum  of  the  note,  with  interest. 

The  defense  set  up  was,  that  plaintiff  below  took  this  note 
in  part  payment  for  a  number  of  tax  certificates  sold  and 
assigned  by  plaintiff  to  defendant,  and  appellant  alleged  in 
his  plea,  that  appellee  made  divers  contracts  of  warranty  as  to 
the  certificates,  and  that  the  warranties  were  respectively  false. 

The  jury  have  found  that  the  allegations  of  express  war- 
ranty are  not  sustained  by  the  proofs,  and,  on  an  examination 
of  the  proofs,  we  approve  the  finding. 

The  position  is  taken  here,  that  by  the  assignment  of  a  tax 
certificate,  the  assignor,  by  implication,  warrants  that  the 
certificate  is  genuine,  that  the  description  of  the  land  is  good 
and  sufficient,  that  the  taxes  for  which  the  land  was  sold  were 
duly  levied  and  assessed,  and  remained  due  and  unpaid,  and 
that  intervening  taxes  have  been  paid  and  due  notices  served 
to  perfect  a,  tax  title  on  failure  of  redemption.     No  doubt, 
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the  assignor  of  what  purports  to  be  a  tax  certificate  does  war- 
rant to  the  assignee  that  the  paper  is  not  a  forgery,  but  there 
the  implication  of  warranty  ceases.  The  position  of  counsel 
for  appellant  has  no  foundation  in  reason  or  authority. 

We  find  no  error  in  the  rulings  of  the  circuit  court  in  giving 
and  refusing  instructions,  certainly  none  of  which  appellant  has 
any  just  ground  to  complain. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Joel  G.  Morgan,  for  the  use  of  Smyth, 

v. 

John  H.  Oberly. 

1.  Judicial  sale  —  after  a  judgment  has  teen  paid  —  subsequent  con- 
firmation—rights of  the  different  parties.  "Where  shares  of  stock  in  a 
company  were  sold  under  execution  after  satisfaction  of  the  judgment, 
and  the  price  bid  deposited,  under  an  arrangement  that  if  the  judgment 
had  not  been  paid  the  sheriff  was  to  take  the  same,  but  if  satisfied,  the 
bidder  was  to  withdraw  the  same,  and  the  latter  took  his  certificate  of 
purchase,  and  had  the  stock  so  sold  transferred  to  him  on  the  books  of  the 
company,  and  refused  to  restore  the  stock  to  "the  original  owner,  but  with- 
drew  the  money  so  deposited,  with  the  consent  of- the  sheriff,  who  was  igno- 
rant of  the  use  made  of  the  certificate,  and  the  sheriff  was  sued  upon  his 
bond,  and  his  sureties  compelled  to  pay  the  value  of  the  stock  sold,  it  was 
held,  in  a  suit  by  the  sheriff  for  the  use  of  his  sureties,  to  recover  the  price 
bid  for  the  stock,  that  the  recovery  on  the  sheriff's  bond,  and  its  payment, 
vested  a  complete  title  to  the  stock  in  the  bidder,  and  that  he  was  liable 
for  the  sum  bid  therefor. 

2.  Where  it  being  in  doubt  whether  a  judgment  in  a  foreign  county  had 
been  satisfied,  and  the  sheriff  had  levied  the  execution  on  certain  shares  of 
stock  in  a  printing  association,  and  it  was  agreed  by  the  sheriff  and  another 
that  the  latter  should  bid  off  the  property  in  satisfaction  of  the  execution,  and 
deposit  the  amount  of  his  bid,  to  be  withdrawn  in  case  the  judgment  had  been 
satisfied,  this  will  not  justify  such  bidder  in  withdrawing  the  money  without 
surrendering  his  certificate  of  purchase,  or  giving  up  the  stock  acquired  by 
him  under  his  purchase. 

3.  If  personal  property  is  sold  under  execution  after  satisfaction  of  the 
judgment,  under  such  circumstances  as  to  amount  to  notice  to  the  pur- 
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chaser,  of  the  satisfaction,  yet  if  the  execution  debtor  sues  the  sheriff,  and 
recovers  the  value  of  the  property  so  sold,  and  the  same  is  paid  by  the 
sheriff  or  his  surety,  this  will  make  the  sale  valid  and  vest  a  complete  title 
in  the  purchaser,  and  the  sheriff  .or  surety  so  having  paid  will  be  entitled 
to  the  money  bid  at  the  sale. 

4.  Where  shares  of  stock  in  a  printing  association  are  illegally  sold  on 
execution,  after  payment  of  the  judgment,  but  the  irregularity  is  cured  by  the 
defendant  in  the  execution  collecting  the  value  of  his  stock  of  the  sheriff,  a 
subsequent  arrangement  between  the  defendant  in  execution  and  the  pur- 
chaser, by  which  other  stock  is  acquired  and  all  canceled,  each  taking  a 
certain  share  in  the  concern,  will  not  affect  the  sheriff's  right  to  collect  the 
sum  bid  for  the  shares,  whether  made  before  or  after  the  recovery  against 
him. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
lion.  David  J".  Baker,  Judge,  presiding. 

Messrs.  Linegar  &  Lansden,  for  the  appellant. 

Messrs.  Green  &  Gilbert,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

In  October,  1867,  Morgan,  the  appellant,  then  sheriff  of 
Alexander  county,  having  in  his  hands  an  execution  in  favor 
of  Alexander  G.  Boyer,  of  Piatt  county,  against  Thomas  Lewis, 
of  Alexander  county,  issued  out  of  the  circuit  court  of  Piatt 
county,  levied  the  same  upon  fifty  shares  of  the  capital  stock 
of  the  "  Cairo  Democrat  Company,"  as  the  property  of  Lewis. 

Morgan  advertised  the  sale  under  the  execution  for  October 
29,  1867,  and  when  the  time  for  the  sale  arrived,  Oberly,  the 
appellee,  the  editor  and  general  manager  of  the  Cairo  Demo- 
crat Company,  was  present  to  bid  on  the  stock.  Just  before 
offering  the  stock  for  sale,  a  telegram  from  Boyer  and  a  letter 
from  Lewis,  the  plaintiff  and  defendant  in  the  execution,  were 
placed  in  Morgan's  hands,  informing  him  that  the  judgment 
had  been  paid. 

A  consultation  was  had  between  Morgan,  Oberly,  and  Mr. 
Wheeler,  the  attorney  of  Boyer,  (Wheeler  expressing  some 
distrust  as  to  the  payment,)  and  an  agreement  come  to  that 
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Morgan  should  put  up  the  stock  for  sale,  that  Oberly  should 
bid,  and  that  if  the  stock  was  knocked  down  to  him,  the 
money  for  the  same  should  be  deposited  in  bank,  to  be  drawn 
out  by  Wheeler  if  the  judgment  had  not  in  fact  been  paid,  and 
by  Oberly  if  it  had  been  paid.  In  pursuance  of  this  arrange- 
ment, Morgan  put  up  the  stock  for  sale,  and  Oberly  bid  there- 
for $887.50,  and  being  the  highest  bidder,  it  was  struck  off  to 
him,  and  the  money  deposited  in  the  City  National  Bank, 
according  to  the  agreement,  Oberly  receiving  from  Morgan  the 
regular,  ordinary  certificate  of  purchase. 

On  the  next  day,  October  30,  1867,  Oberly  gave  written 
notice  of  his  purchase  to  the  president  of  the  company,  inclos- 
ing the  certificate  of  purchase,  and  requested  him  to  convene 
a  meeting  of  the  board  of  directors,  for  the  purpose  of  having 
the  stock  transferred  to  him  on  the  books  of  the  company. 
This  request  was  complied  with  the  following  day,  October  31, 
and  a  certificate  of  transfer  of  the  stock  issued  to  him,  and  the 
transfer  noted  upon  the  books  of  the  company.  The  certificate 
of  purchase  was  filed  among  the  records  of  the  company. 
Oberly,  afterward,  becoming  satisfied  that  Lewis  had  paid  the 
judgment  at  the  time  of  the  sale,  told  Morgan  that  he  wanted 
his  money  out  of  the  bank,  and  on  February  28,  1868,  drew  it 
out,  with  the  assent  of  Morgan  and  Wheeler. 

Lewis  brought  suit  on  Morgan's  official  bond  as  sheriff,  and 
recovered  judgment  against  the  latter  and  his  sureties  for  the 
value  of  his  stock,  and  Bernard  Smyth,  one  of  the  sureties, 
having  paid  the  judgment,  brought  this  action  in  the  name  of 
Morgan,  but  for  his  own  use,  against  Oberly,  for  the  price  of 
the  stock  purchased  by  the  latter  October  29,  1867.  Upon  trial 
by  the  court  without  a  jury,  judgment  was  rendered  for  the 
defendant,  and  the  plaintiff  took  this  appeal. 

The  judgment  against  Lewis  had  been  paid  by  him  on  the 
day  before  the  sheriff's  sale  under  the  execution,  and,  by  the 
strict  literal  terms  of  the  arrangement  under  which  the  amount 
of  his  bid  for  the  stock  was  deposited  in  bank,  Oberly  was 
entitled  to  have  the  money  back,  but  not  according  to  the  true 
intent  and  meaning  of  that  arrangement.     He  was  willing,  and 
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undertook  to  pay  the  price  which  he  bid  for  the  stock,  and  it 
was  not  the  intention  that  he  should  have  the  money  and  stock 
both.  The  day  after  the  execution  sale,  he  sent  his  certificate 
of  purchase  to  the  office  of  the  company,  and  procured  it 
to  make  a  complete  transfer  of  the  stock  to  himself.  He  then 
held  the  stock,  and  upon  receiving  the  money  from  the  bank, 
he  should  have  restored  the  stock  to  Lewis.  True,  this  was 
not  expressed,  in  terms,  by  the  agreement,  but  it  was  implied 
from  the  very  nature  of  the  transaction.  There  are  promises 
which  the  law  implies,  as  well  as  those  which  the  parties 
themselves  make  in  express  terms. 

The  point  is  made  of  Morgan's  consent  to  the  withdrawal 
of  the  money  from  the  bank,  as  precluding  him  from  a  recov- 
ery for  it.  The  uncontradicted  testimony  of  Lewis  is,  that 
shortly  after  the  sale  he  called  on  Oberly,  informed  him  of  the 
payment  of  the  judgment,  and  requested  him  to  transfer  the 
stock  back  to  witness ;  that  he  also  applied  to  the  officers  of 
the  company,  and  told  them  he  wanted  his  stock,  and  that 
Oberly  refused  to  surrender  the  stock  back  until  witness  made 
the  compromise,  (which  will  be  hereafter  referred  to,)  saying, 
he  meant  by  that,  Oberly  never  told  him  he  would  deliver  the 
stock  back  to  him,  and  also,  that'  Oberly,  at  the  time,  said  his 
impression  was  that  witness  was  the  owner  of  the  stock,  and 
he  (Oberly)  had  the  legal  title. 

There  is  nothing  to  show  that  Morgan  had  knowledge  of 
anything  that  transpired  subsequently  to  his  sheriff's  sale. 
At  the  time  he  consented  to  the  money  being  withdrawn,  he 
must  have  supposed  things  stood  as  they  did  at  the  time  the 
money  was  deposited;  that  Oberly  but  had  in  his  hands  the 
certificate  of  purchase,  which  he  would  surrender  up  at  any 
time.  Had  he  been  informed  that  Oberly  had  subsequently 
been  making  use  of  such  certificate  in  consummating  title  in 
himself  to  the  stock,  by  delivering  up  the  certificate  to  the 
company,  and  procuring  thereupon  a  transfer  from  the  com- 
pany of  the  stock  to  him,  and  that  upon  a  subsequent  demand 
by  Lewis,  he  had  declined  to  transfer  to  him  the  stock,  thereby 
rendering  Morgan  himself  liable  to  Lewis  for  the  value  of  the 
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stock,  it  can  not  be  supposed  that  Morgan  would  have  con- 
sented to  the  payment  over  of  the  money  to  Oberly.  This 
consent,  then,  of  Morgan,  without  knowledge  of  such  subse- 
quent facts,  we  consider  as  of  no  avail  against  the  assertion 
of  his  present  right. 

Had  Oberly,  on  receiving  back  this  money,  restored  to  Lewis 
all  that  he  obtained  under  and  through  the  execution  sale,  as 
he  ought  to  have  done  under  the  arrangement  through  which 
the  money  was  deposited,  Morgan  would  have  been  saved  from 
liabilitv  to  Lewis  for  the  value  of  the  stock.  At  least,  such 
return  of  the  property  would,  have  gone  in  reduction  of  dam- 
ages, and  the  liability  have  been  for  no  more  than  nominal 
damages.  Oberly  having,  by  his  conduct  subsequent  to  the 
sheriff's  sale,  in  insisting  upon  and  having  it  carried  out  as 
an  absolute  sale,  fixed  upon  Morgan  a  liability  for  the  value 
of  the  stock  which  has  been  discharged  by  payment,  it  is  but 
just  that  he  should  respond  to  Morgan  as  upon  an  absolute 
sale,  and  pay  to  him  the  price  which  he  promised  to  pay  for 
the  stock.  And  the  more  so,  in  view  of  the  suit  of  Lewis 
against  Morgan.  In  bringing  this  suit  against  Morgan,  as 
converting  the  property,  Lewis  elected  to  ratify  the  sale  made 
by  Morgan,  and  the  recovery  of  the  judgment  therein  and 
the  satisfaction  of  the  same,  vested  the  property  in  Oberly,  so 
that  his  title  was  made  complete,  and  he  placed  in  as  good 
condition  as  if  the  judgment  against  Lewis  had  not  been  paid 
at  the  time  of  the  sale  under  the  execution  against  him. 

Oberly  sets  up  by  way  of  excuse,  in  his  evidence,  that  he 
told  Lewis  he  had  no  stock,  but  a  certificate,  and  that  he 
might  have  that  when  he  was  satisfied  of  the  payment  of  the 
judgment  before  the  sale.  Lewis  had  a  receipt  of  the  pay- 
ment of  the  judgment  on  the  28th  of  October,  1867,  the  day 
before  the  sale.  Oberly  admits  that  Lewis  told  him  he  had 
paid  the  judgment,  and  that  he  became  satisfied  of  the  fact  of 
the  payment  some  time  before  he  drew  the  money  from  the 
bank.  He  should  then  have  transferred  back  the  stock  to 
Lewis,  as  had  been  previously  demanded  of  him. 
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Oberly  says  he  never  exercised  k  ownership  over  the  stock 
after  drawing  the  money  from  the  bank  February  28,  1868. 
He  was,  in  legal  contemplation,  in  the  exercise  of  such  owner- 
ship all  the  while  that  he  was  holding  all  the  indicia  of  owner- 
ship of  the  stock  which  he  had  procured  from  the  company. 

Lewis  was  president  of  this  company.  Oberly  testifies  that 
on  August  1,  1868,  there  was  an  agreement  between  him  and 
Lewis  to  settle  all  their  difficulties,  and  go  into  the  company 
as  equal  owners;  that  he  then  said  to  Lewis  that  he  did  not 
think  he  owned  the  stock;  that  Lewis  said  he  knew  witness  did 
not  own  it.  "  We  agreed  to  throw  all  our  stock  into  a  '  pot,' 
waiving  all  discussion  as  to  ownership,  he  and  I  getting  all 
the  stock  of  the  company,  and  dividing  it."  He  thinks  all 
the  stock  was  assigned  to  Fagan,  and  by  him  equally  to  them, 
Oberly  and  Lewis;  that  he  sold  the  half  he  got,  a  day  or  two 
afterwards,  to  Lewis,  for  $500.  There  appears  to  have  been  a 
canceling  of  certificates  of  stock  at  this  time,  among  which  the 
certificate  of  these  fifty  shares  of  stock  was  canceled.  Lewis 
refers  to  this  transaction,  in  his  evidence,  as  a  compromise. 

We  are  unable  to  make  out  anything  in  this,  adverse  to  the 
recovery  sought.  We  do  not  understand  at  what  time  it  took 
place,  with  reference  to  the  suit  of  Lewis  against  Morgan  and 
his  sureties,  whether  before  or  after,  as  the  record  does  not 
show  the  time  of  that  suit.  If  after,  it  manifestly  should  be 
without  effect  upon  the  rights  of  Morgan.  And  if  before,  we 
can  attach  to  it  no  special  consequence.  We  do  not  under- 
stand it  to  have  been  a  surrender  up  of  this  stock  to  Lewis, 
without  any  consideration. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Toledo,  Wabash  and  Western  Railway  Company 

v. 
Haevey  Beggs. 

1.  Plea  to  the  jurisdiction — amended  declaration.  After  a  defend- 
ant has  pleaded  the  general  issue  to  the  original  declaration,  and  the  decla- 
ration is  amended,  but  not  so  as  to  make  a  new  or  different  case,  the 
defendant  will  not  have  the  right  to  plead  specially  to  the  jurisdiction  of 
the  court. 

2.  Receiver — appointment  of,  will  have  no  effect  on  pending  suits.  The 
appointment  of  a  receiver  for  a  railway  corporation,  placing  the  road,  etc., 
under  his  control,  furnishes  no  ground  for  the  continuance  of  a  suit  regu- 
larly brought  against  the  corporation  prior  to  such  adjudication.  Putting 
the  property  of  the  corporation  into  the  hands  of  a  receiver  will  not  abate, 
continue  or  bar  such  pending  action. 

3.  Variance — proof  of  cause  of  action  not  in  pleadings.  In  case,  against 
a  railway  company,  to  recover  for  a  personal  injury  alleged  to  have  been 
produced  by  a  defective  wheel,  defective  ties,  and  the  unskillfulness  of  the 
company's  servants,  it  is  error  to  permit  the  plaintiff"  to  introduce  evidence 
tending  to  show  the  accident  was  caused  by  the  high  rate  of  speed  the  train 
was  run. 

4.  Negligence — breaking  of  wheel.  Where  an  injury  to  a  passenger 
on  a  railroad  train  is  the  result  of  the  breaking  of  a  wheel  to  the  coach, 
and  it  appears  that  such  wheel  was  made  by  one  of  the  most  skillful 
manufacturers,  and  had  previously  been  thoroughly  tested  by  skillful  and 
experienced  men  and  no  defects  perceived,  and  such  a  wheel  is  in  extensive 
use,  the  company  will  not  be  liable  for  negligence ;  nor  will  the  company 
be  liable  in  such  case  for  defects  in  a  rail,  which  do  not  contribute  to  the 
injury. 

5.  Same — presumed  from  breaking  of  car  wheel.  Where  a  car  wheel, 
while  in  operation,  breaks,  and  thereby  a  passenger  is  injured,  negligence 
in  the  company  will  be  presumed,  but  this  may  be  rebutted  by  the  com- 
pany. 

6.  Railroad — liability  to  a  passenger  who  is  guilty  of  a  fraud.  A  party 
traveling  in  a  railroad  coach  on  a  free  pass  issued  to  a  different  person, 
which  is  not  transferable,  and  passing  himself  as  the  person  therein  named, 
is  guilty  of  such  fraud  as  to  bar  his  right  to  recover  for  a  personal  injury, 
except  for  gross  negligence  on  the  part  of  the  company  amounting  to  will- 
ful injury. 

7.  Same — liability  ichen  passenger  has  a  free  pass.  If  a  passenger  on  a 
railway  train,  while  riding  under  a  free  ticket  containing  the  usual  restric- 
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tions,  is  injured  by  an  accident,  lie  can  not  hold  the  company  liable  except 
for  gross  negligence,  or  a  degree  of  negligence  having  the  character  of  reck- 
lessness. 

"Writ  of  Error  to  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Dummer  &  Brown,  for  the  plaintiffs  in  error. 

Messrs.  Morrison,  "Whttlock  &  Lippincott,  for  the  defend- 
ant in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  for  personal  injuries,  brought  to  the  Morgan 
circuit  court  and  taken  by  change  of  venue  to  the  county  of 
Menard,  and  there  tried  by  a  jury,  on  the  general  issue.  There 
was  a  verdict  for  the  plaintiff,  which  the  court  refused  to  set 
aside  and  rendered  judgment  on  the  verdict,  to  reverse  which 
the  defendants  bring  the  record  here  by  writ  of  error. 

The  defendants  were  sued  as  a  railroad  incorporation,  and 
the  plaintiff,  in  his  original  declaration,  alleged  they  were 
common  carriers,  and  in  duty  bound  to  provide  suitable  and 
safe  cars  and  engines,  and  to  employ  safe,  careful  and  compe- 
tent agents  and  servants  to  conduct  their  trains.  It  then  avers, 
on  a  certain  day  in  October,  1873,  the  plaintiff  got  upon  the 
train  of  these  defendants,  he  then  having  a  ticket  issued  by 
the  defendants,  for  his  transportation  from  Hannibal  to  Jack- 
sonville, and  it  was  the  duty  of  defendants  safely  to  transport 
him  accordingly,  and  to  furnish  for  his  transportation  safe  and 
suitable  cars,  and  careful  and  competent  agents  and  servants 
to  conduct  them.  It  is  then  averred,  that  defendants  negli- 
gently and  carelessly  put  into  said  train  of  cars  a  certain 
caboose,  in  which  plaintiff  was  placed,  having  a  cracked  and 
broken  wheel,  and  placed  in  charge  of  negligent,  careless, 
reckless  and  incompetent  servants,  by  means  of  which  the  car 
on  which  defendant  was,  by  reason  of  the  defective  and  broken 
wheel  so  carelessly  used,  was  thrown  from  the  track  and  over- 
turned, and  plaintiff  thereby  greatly  injured. 

There  was  a  plea  of  not  guilty,  and  issue  joined. 
6— 85th  III. 
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At  a  subsequent  term  there  was  an  amended  declaration 
filed,  not  differing  substantially  from  the  original,  except  more 
particularly  alleging  the  duty  to  provide  safe,  sure  and  well 
constructed  and  sound  railroad  bed  and  track,  and  sure  and 
safe  cross-ties;  averring  defendants  did  not  furnish  safe,  sound 
and  well  constructed  railroad  wheels,  road-bed  and  cross-ties, 
but  the  rails  were  badly  constructed  and  the  ties  rotten,  by 
reason  of  which,  etc. 

It  would  appear  from  the  transcript  before  us,  there  was  a 
general  demurrer  to  the  original  declaration,  but  as  a  plea  in 
bar  was  subsequently  filed,  the  demurrer  was  waived. 

Defendants  below,  after  the  issue  had  been  made  up,  and 
the  amended  declaration  filed,  put  in  a  plea  to  the  jurisdiction 
of  the  court,  alleging  that  the  supposed  cause  of  action  ac- 
crued in  Pike  county,  and  not  in  Morgan  county,  nor  in  the 
county  of  Menard,  and  defendants'  principal  office  was  at 
Springfield,  in  Sangamon  county,  and  not  in  Morgan  county 
or  elsewhere. 

This  plea,  on  motion  of  plaintiff,  was  stricken  from  the  files, 
and  this  is  the  first  error  alleged. 

"We  think  there  was  no  error  in  striking  this  plea  from  the 
files.  The  amended  declaration  did  not  make  a  new  or  differ- 
ent case  from  that  set  out  in  the  original  declaration,  to  which 
the  general  issue  had  been  pleaded  and  issue  made  up.  There 
was  then  on  file  a  plea  to  the  merits,  'which  admitted  jurisdic- 
tion, and  it  was  too  late  to  plead  specially  to  the  jurisdic- 
tion. 

The  next  point  made  is,  the  refusal  of  the  court  to  continue 
the  cause  on  suggestion  and  affidavit  that  this  railroad,  by  the 
adjudication  of  the  Yermilion  circuit  court,  had  been  placed 
under  the  control  of  a  receiver. 

We  are  not  of  opinion  this  was  ground  for  a  continuance. 
The  suit  was  regularly  brought  against  the  corporation  prior 
to  this  adjudication,  and  it  had  not  the  effect  to  abate  or  con- 
tinue an  existing  cause  of  action  already  in  suit.  "We  do  not 
think  the  mere  fact,  that  the  property -of  a  railroad  corpora- 
tion has  passed  into  the  hands  of  a  receiver^  should  bar  a  suit 
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theretofore  instituted  against  the  corporation  to  recover  a  de- 
mand against  it.  When  the  successful  party  undertakes  its 
collection,  it  may  be  the  receiver  can  interpose. 

The  next  point  is,  that  the  court  permitted  testimony  to  go 
to  the  jury,  against  defendants'  objection,  in  regard  to  the 
speed  of  this  train  at  the  time  of  the  accident,  it  not  being 
alleged  the  accident  was  caused  by  a  high  rate  of  speed,  or 
that  such  speed  contributed  to  the  accident. 

There  is  no  averment  of  this  nature  in  the  declaration,  and 
nothing  equivalent  to  it.  All  testimony  on  that  point  should 
have  been  excluded.  It  was  error  to  admit  it,  as  it  may  have 
had  an  effect  prejudicial  to  the  defendants,  on  the  minds  of 
the  jury.  Nothing  should  be  permitted  to  go  to  the  jury  to 
establish  facts  not  alleged. 

It  is  next  urged,  the  preponderance  of  the  evidence  estab- 
lishes there  was  no  defective  rail,  or  defective  ties,  and  that 
the  car  wheel  which  broke  was  made  by  one  of  the  most  cele- 
brated manufacturers  of  car  wheels,  and  had  been  in  use  but 
three  months,  and  had  been  thoroughly  tested  in  the  usual 
manner,  by  the  hammer,  after  a  run  of  fifty  miles ;  that  such 
wheels  can  be  and  are  successfully  used  in  runs  of  thirty  or 
forty  thousand  miles.  There  was  nothing  in  the  appearance 
of  the  wheel  to  indicate  unsoundness,  and  it  answered  clear  to 
the  stroke  of  the  hammer.  The  break  of  the  wheel  occurred 
before  the  car  reached  what  is  called,  by  some  of  the  witnesses, 
the  broken  rail,  consequently  the  broken  rail  was  not  the  cause 
of  the  accident.  The  rail  was  not,  in  fact,  broken,  but  the  end 
battered  in  consequence  of  being  a  little  higher  than  the  ad- 
joining rail.  A  part  of  the  end  had,  by  battering,  scaled  off, 
and  contributed  in  no  way  to  the  injury.  A  train  following 
this  passed  over  the  rail  safely,  a  few  hours  after  this  train. 

The  defect  in  the  car  wheel  was  not  discoverable  by  the 
usual  and  proper  tests,  and,  on  the  authority  of  Illinois  Cen- 
tral Railroad  Go.  v.  Phillips,  49  111.  234,  we  must  hold  the 
company,  under  the  proof  in  this  record,  not  liable.  That  the 
car  wheel  broke  when  in  operation,  raising  the  presumption  of 
negligence  in  the  corporation,  is  admitted,  but  that  presump- 
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tion  is  overcome  by  showing  the  wheel  was  the  work  of  one 
of  the  most  skillful  manufacturers  in  the  United  States ;  that 
it  was  of  the  kind  usually  employed  in  the  service,  and  had 
been  subjected  to  and  withstood  the  usual  tests.  There  is  no 
complaint  it  was  not  driven  with  judgment  and  skill,  and  by 
persons  of  experience. 

But  the  most  interesting  and  important  question  remains. 
Was  defendant  in  error  a  passenger  on  this  train,  in  the  true 
sense  of  that  term  ?  He  was  traveling  on  a  free  pass  issued  to 
one  James  Short,  and  not  transferable,  and  passed  himself  as 
the  person  named  in  the  pass.  By  his  fraud  he  was  riding  on 
the  car.  Under  such  circumstances  the  company  could  only 
be  held  liable  for  gross  negligence,  which  would  amount  to 
willful  injury.  But,  on  the  assumption  he  was  a  passenger  on 
the  car,  riding  on  a  free  ticket  containing  the  usual  condi- 
tions, as  this  did,  then  the  case  is  like  that  of  Illinois  Central 
Railroad  Co.  v.  Read,  37  111.  484,  where  it  was  held,  such  a 
pass  or  ticket  is  a  perfect  immunity  to  the  company  for  such 
unavoidable  accidents  as  will  happen  to  the  best  managed  rail- 
road trains;  not,  however,  shielding  them  from  liability  for 
gross  negligence,  or  any  degree  of  negligence  having  the  char- 
acter of  recklessness.  We  do  not  find,  in  the  record,  any  evi- 
dence of  this  character.  One  witness  did  state  he  informed 
the  superintendent  of  the  condition  of  this  battered  rail,  but  it 
could  not  be  called  gross  negligence  to  suffer  it  to  remain  in 
place,  as  trains  passed  over  it  safely,  and  this  accident  was  not 
caused  by  it. 

On  the  wThole  record,  we  think  the  evidence  largely  prepon- 
derates in  favor  of  plaintiff's  in  error,  and  does  not  sustain  the 
verdict.  Such  of  the  instructions  as  fail  to  conform  to  the 
views  herein  expressed  are  faulty,  and  should  not  have  been 
given. 

The  judgment  is  reversed. 

Judgment  reversed. 

Mr.  Justice  Scott  dissenting. 
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Jonas  U.  Grove 

v. 
Jonathan  R.  Miles. 

1.  Contract — compensation  for  labor,  etc.,  on  mill.  Where  a  party,  who 
has  employed  another  to  erect  and  complete  a  mill  and  put  in  the  necessary 
machinery  for  one-half  interest  therein,  interferes  with  the  work,  and  takes 
control  of  and  directs  it,  he  will  have  no  right  to  make  extravagant  and 
wasteful  expenditures  as  against  the  other  party,  and  he  will  have  no  right 
to  change  the  plans  so  as  to  increase  the  cost  which  he  seeks  to  recover. 

2.  Tenant  in  common — when  chargeable  with  rents.  Where  a  party 
having  the  legal  title  agrees  with  another  to  convey  him  one-half  of  the 
title  in  consideration  of  his  completing  a  mill  upon  the  property,  and  after- 
wards takes  charge  of  the  work  and  completes  the  same,  if  he  rents  the 
mill,  or  could  have  clone  so,  and  refused  or  neglected  when  good,  responsi- 
ble tenants  could  have  been  had,  he  will  be  required  to  account  to  the  other 
party  for  half  of  a  fair  rent. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Jonathan  R.  Miles,  against 
Jonas  U.  Grove.  The  bill,  in  substance,  alleges  that  complain- 
ant was  the  owner  of  three  acres  of  ground,  upon  which  he 
had  erected  a  mill  house,  and,  being  desirous  of  completing 
the  same  with  the  necessary  machinery,  made  a  contract  with 
the  defendant,  whereby  the  latter  was  to  furnish  all  the  mate- 
rials and  labor  to  complete  said  mill,  and  put  the  same  in 
good  running  order,  with  three  run  of  stones,  for  the  manu- 
facture of  flour,  and  the  complainant,  on  completion  of  the 
work,  was  to  convey  to  the  defendant  one-half  of  the  title. 

The  defendant  employed  one  Brooks  to  do  the  work  and  fur- 
nish the  material,  and  advanced  to  complainant  $7400,  in 
Macoupin  county  bonds,  with  which  to  make  payments.  For 
some  reason,  Miles  took  charge  of  the  work  before  Brooks  had 
completed  his  contract,  and  finished  the  mill  at  a  cost  of 
$12,000.     Brooks  had  agreed  to  complete  the  mill  for  $7400. 

The  bill  prayed  for  an  account  of  the  sum  due  the  complain- 
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ant  for  advances,  and  a  decree  for  its  payment,  and,  in  default 
of  payment,  an  order  for  the  sale  of  the  defendant's  interest 
in  the  property. 

Mr.  John  I.  Rinaker,  and  Mr.  ¥m.  R.  Welch,  for  the 
appellant. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

This  case  has  been  twice  before  us,  and  is  fir.st  reported  in 
58  111.  338,  and  next  in  71  111.  376.  The  material  facts  of  the 
case  will  be  found  stated  as  there  reported.  When  last  before 
us,  the  decree  was  reversed  because  there  was  no  evidence  of 
the  value  of  the  work  and  material  for  which  the  charges  were 
made  in  appellee's  account.  There  were  examined  three  wit- 
nesses, who  have  experience  as  mill-wrights,  who  testily  that 
they  have  examined  the  charges,  and  find  them  reasonable, 
and  that  they  find  nothing  charged  which  is  not  necessary  and 
proper  for  such  a  mill.  On  the  other  hand,  a  witness  was 
introduced  by  appellant,  who  was  a  mill-wright,  who  testified 
that  $7400  was  all  that  the  labor  and  machinery  put  in  the 
mill  were  worth,  including  what  Brooks  had  done,  as  well  as 
that  by  appellee.  Brooks,  who  was  employed  by  appellant  to 
furnish  the  material,  machinery  and  labor,  testified  that  he 
could  and  would  have  completed  the  work  at  $7400,  the  price 
at  which  he  contracted  to  complete  it,  if  appellee  had  not 
interfered  and  taken  charge  of  the  work.  He  and  others  say 
that  appellee  had  put  in  machinery  for  four  run  of  stones,  and 
the  contract  was  for  machinery  for  but  three  run,  which  added 
to  the  expense. 

Young  testified  that  he  had  made  a  thorough  measurement 
and  estimate,  and  that  it  should  not  have  cost  more  than 
$8558.65.  He  was  a  mill-wright  of  experience.  Webster, 
who  had  followed  the  business  since  1846,  states  that  he  exam- 
ined the  mill  as  it  was  completed,  and  that  it  could  have  been 
done  for  $8558.62.     Fisher,  who  worked  on  -the  mill,  testified 
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that  the  work  could  have  been  done  on  the  mill  for  $1500. 
Fisher  testifies  that  he  superintended  the  building  of  a  mill 
at  Atlanta,  in  1868,  which  contained  more  machinery  than  the 
one  in  controversy,  and  the  contractor  completed  it  for  $7000 ; 
that  the  character  of  the  work  in  both  mills  is  about  alike. 
The  Atlanta  mill  was  four  and  this  mill  three  stories  high, 
which  would  make  it  more  expensive  to  place  the  machinery 
in  the  former  than  in  the  latter.  This  witness  also  says  the 
labor  of  putting  in  the  machinery  could  have  been  done  for 
$1200,  and  he  would  have  done  it  for  $1500  at  the  time,  and 
would  have  furnished  the  necessary  machinery,  lumber  and 
labor  for  running*  three  sets  of  stones  for  $7500,  and  it  could 
have  been  done  at  $7000,  and  he  would  have  liked  the  job  at 
the  former  of  these  estimates. 

After  considering  this  evidence,  we  are  clearly  of  opinion 
the  master  and  the  court  below  allowed  appellee  too  large  a 
sum,  even  if  he  was  entitled  to  anything.  Under  the  evidence 
in  the  record,  we  think  it  preponderates  in  favor  of  not  more 
than  $8558,  if  even  that  much.  Appellee,  from  the  evidence, 
seems  to  have  interfered  with  the  work,  and  to  have  taken 
control  and  directed  it,  and  that,  as  he  was  not  a  mill-wright, 
may  have  increased  the  cost;  and  if  he  so  acted,  he  is  not,  to 
say  the  least,  entitled  to  large  or  extra  prices  for  what  he  did. 
He  had  no  right,  even  if  the  parties  had  put  him  in  charge,  to 
have  made  extravagant  or  wasteful  expenditures  of  appel- 
lant's money;  and  we  fail  to  see  how  he  can  be  allowed,  on 
the  evidence  as  it  appears  in  the  record,  $12,000,  including 
what  Brooks  did,  on  the  contract.  Appellee's  witnesses,  intro- 
duced as  to  the  prices  or  values  of  the  articles  furnished  and 
labor  performed,  do  not  seem  to  have  testified  with  much  par- 
ticularity or  very  definitely — certainly  not  enough  so  to  over- 
come appellant's  evidence.  Appellee  only  had  the  right  to 
finish  the  mill  in  manner  agreed  upon  in  Brooks'  contract. 
He  had  no  right  to  change  it  to  a  four-run  of  stones,  if  he 
thereby  increased  the  expense,  and  if  he  so  increased  the  cost, 
or  did  so  otherwise,  it  must  be  at  his  own  expense.  He  had 
no  power  to  change  the  plans,  and  thus  increase  the  cost  and 
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require  appellant  to  pay  the  increased  expense.  If  appellee 
did  so  increase  the  cost,  such  increase  should  not  be  allowed 
to  him  in  stating  the  account. 

One  of  the  grounds  of  the  last  reversal  of  this  case  was, 
because  it  did  not  appear,  from  the  evidence,  that  appellant 
had  received  a  credit  for  a  sufficient  amount  of  rent  of  the 
mill.  There  is  a  statement  in  the  abstract,  purporting  to  be 
an  extract  from  appellee's  evidence,  that  what  he  meant  by 
stating  he  had  exclusive  possession  of  the  mill  as  against 
appellant,  was,  that  he  had  not  made '  him  a  deed  for  the  mill, 
and  that  "appellee  never  occupied  it  but  two  months;  the  mill 
stood  idle."  Appellee  contends  this  means  'that  the  mill  was 
idle  all  the  time  but  two  months,  but  appellant  does  not  con- 
cede that  this  is  its  meaning.  We  have  searched  the  additional 
record  in  vain  to  find  any  such  evidence.  If  appellee  rented 
the  mill,  or  could  have  done  so,  and  refused  or  neglected, 
when  good  and  responsible  tenants  could  have  been  had,  he 
should  account  for  half  of  a  fair  rent  to  appellee. 

The  decree,  for  the  reasons  given,  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


Alonzo  L.  Bushnell  et  al. 

V. 

Herman  K.   Wood. 

1.  Chattel  mortgage — whether  fraudulent,  a  question  of  fact.  Where 
a  chattel  mortgage  is  regularly  executed,  acknowledged  and  recorded  before 
the  issue  of  an  execution,  it  will  give  a  prior  lien,  and  whether  it  is  fraudu- 
lent as  to  creditors  is  a  question  of  fact  for  the  jury,  under  proper  instruc- 
tions. 

2.  Evidence — res  gestce.  Declarations  made  by  the  mortgagor  at  the 
time  of  executing  a  chattel  mortgage,  are  a  part  of  the  res  gestce,  and  admis- 
sible in  evidence. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 
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Messrs.  Hughes  &  McCart,  for  the  appellants. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  chattel  mortgage  given  by  Mrs.  D.  K.  Dodge  to  plain- 
tiff, covering  the  property  in  controversy,  was  regularly  execu- 
ted, acknowledged  and  recorded,  and  whether  it  was  fraudulent 
as  to  creditors  was  a  question  of  fact,  upon  which  the  evidence 
is  quite  conflicting, 'and  it  was,  therefore,  a  proper  case  for  the  s 
consideration  of  a  jury.  Under  instructions  from  the  court 
sufficiently  accurate,  the  jury  found  the  mortgage  was  not 
fraudulent,  and  being  older  than  the  execution  under  which 
the  property  was  seized  by  defendants,  it  was  the  prior  lien 
and  must  prevail. 

Declarations  made  by  the  mortgagor  at  the  time  she  was 
executing  the  mortgage,  were  a  part  of  the  res  gestae,  and  were 
admissible  in  evidence. 

That  the  property  was  in  possession  of  defendants  we  do 
not  entertain  the  slightest  doubt,  under  the  evidence  in  the 
record. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  P.  Graff 

v. 
Egbert  B.  Brown. 

1.  Continuance — obviated  by  admitting  affidavit.  There  is  no  error  in 
refusing  a  continuance  on  the  ground  of  the  absence  of  material  witnesses, 
where  the  other  party  admits  in  evidence  the  affidavit  showing  what  they 
will  testify. 

2.  Same — illness  or  absence  of  counsel.  Where  there  is  but  a  single  issue 
of  fact  to  be  tried,  and  it  is  not  complicated,  aDd  no  question  of  law  re- 
quiring an  average  lawyer  to  spend  much  time  in  investigating,  the  absence 
of  the  principal  counsel  and  the  illness  of  the  assistant  counsel,  afford  no 
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sufficient  ground  for  a  continuance,  where  it  is  not  shown  that  other  com- 
petent counsel  could  not  have  been  employed  by  reasonable  effort. 

3.  Evidence — reputation  as  to  solvency.  Where  the  question  of  the 
insolvency  of  the  maker  of  a  note  is  directly  put  in  issue  by  the  pleadings, 
and  does  not  come  up  incidentally,  evidence  of  the  financial  reputation  of 
such  maker  is  inadmissible.  Even  in  cases  when  admissible,  it  must  be  his 
reputation  in  his  neighborhood  and  among  those  with  whom  he  associates 
and  does  business. 

Writ  of  Error  to  the  Circuit  Court  of  Calhoun  county ;  the 
Hon*  Cyrus  Epler,  Judge,  presiding. 

Mr.  H.  Case,  for  the  plaintiff  in  error. 

Messrs.  Dummer,  Brown  &  Russell,  for  the  defendant  in 
error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  by  the  assignee  against 
the  assignor  of  a  promissory  note.  The  note  was  made  and 
assigned  in  the  State  of  Missouri,  but  since  it  is  agreed  that 
the  law  of  Missouri  in  respect  of  the  duties  and  liabilities  of 
assignors,  (except  in  requiring  protest  and  notice,  which  are 
here  sufficiently  proved,)  is  the  same  as  the  law  of  this  State, 
the  place  of  the  contract  is  immaterial  to  the  decision  of  the 
questions  raised.  No  suit  was  brought  against  the  maker  of 
the  note  at  its  maturity,  but  plaintiff  alleged  in  his  declaration, 
and  introduced  evidence  to  prove,  that  the  prosecution  of  such 
a  suit  would  have  been  unavailing,  because  of  the  insolvency 
of  the  maker,  and  this  was  the  only  question  at  issue  between 
the  parties. 

It  appears  from  the  record,  that  on  the  14th  of  April,  1874, 
the  defendant  made  a  motion,  and  filed  his  affidavit  in  support 
thereof,  for  a  continuance  of  the  cause  on  account  of  the  ab- 
sence of  a  material  witness;  and,  on  the  16th  of  the  same 
month,  there  having  been  no  decision  on  defendant's  motion, 
he  withdrew  it.  On  the  same  day,  and  after  the  defendant 
withdrew  his  motion,  the  plaintiff  made  a  motion  for  a  con- 
tinuance of  the  cause,  and  filed  his  own  affidavit  and  that  of 


1877.]  Graff  v.  Beown.  91 

Opinion  of  the  Court. 

his  attorney,  John  J.  Fitzsimmons,  in  support  thereof.     Plain- 
tiff's affidavit  is  as  follows: 

';  George  P.  Graff,  the  plaintiff  in  the  above  entitled  cause, 
being  duly  sworn,  states  that  he  is  not  prepared  to  try  said 
cause  at  this  term  of  this  court,  for  the  following  reasons,  to- 
wit:  That  he  is  the  plaintiff  in  this  cause;  that  he  had  issued 
subpoenas  for  Samuel  Moody  and  J.  F.  Conroy,  of  St.  Louis, 
Missouri,  to  testify  at  the  trial  of  this  cause,  at  the  present 
term  of  this  court;  that  said  subpoenas  have  been  duly  returned 
to  this  court  by  the  sheriff,  as  having  been  duly  served  on  said 
witnesses;  that  said  witnesses  were  present  at  this  term  and 
in  court,  and  that  the  plaintiff'  was  ready  for  trial  the  day  and 
at  the  time  the  cause  was  called  for  trial ;  that  the  defendant 
had  a  motion  pending  for  a  continuance  at  that  time;  that 
owing  to  a  rush  of  business,  the  court  had  no  time  to  dispose 
of  said  motion  on  that  day;  that  said  witnesses,  Moody  and 
Conroy,  went  to  St.  Louis  that  night  by  steamboat,  against  the 
protest  of  plaintiff;  that  they  are  not  now  here  in  court,  or  in 
the  county  of  Calhoun;  that  said  witnesses  are  material  wit- 
nesses for  the  plaintiff;  that  he  expects  to  prove  by  said 
Moody,  that  on  the  maturity  of  the  note  in  controversy  in  this 
suit,  and  for  one  year  preceding  said  time,  the  maker  of  said 
note,  John  How,  was  hopelessly  and  entirely  insolvent,  and 
that  he  has  remained  so  ever  since.  Affiant  would  further 
state,  that  he  expects  to  prove  by  said  Moody,  who  was  then 
the  cashier  of  the  Missouri  Benevolent  and  Loan  Association, 
that  the  said  John  How  had  no  money  on  deposit  at  said  time, 
nor  for  a  long  space  of  time  preceding  the  maturity  of  said 
note,  at  the  sa'id  Missouri  Benevolent  and  Loan  Association 
Bank,  of  St.  Louis,  Missouri.  Affiant  would  also  state,  that 
he  expects  to  prove  by  witness  Conroy,  who  is  also  one  of  his 
attorneys  in  this  case,  the  said  fact,  as  above  alleged,  of  John 
How's  utter  insolvency ;  that  he  also  expects  to  prove  by  said 
Conroy,  that  he  (plaintiff)  has  given  a  good,  valuable  and  com- 
mensurate consideration  to  the  said  bank,  as  aforesaid,  for  said 
note  in  question  in  this  cause;  that  he  knows  of  no  other  wit- 
nesses by  whom  he  can  prove  said  facts  as  above  recited;  that 
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he  can  not  procure  the  witnesses,  or  either  of  them,  at  this 
term  of  this  court.  Affiant  would  further  state,  that  said 
Moody  informed  him  that  he  (Moody)  was  so  sick  and  suffer- 
ing that  it  was  impossible  for  him  to  stay  longer.  Affiant 
would  also  state  that  he  is  a  physician,  and  that  he  believes 
said  Moody  was  sick  at  the  time  of  his  departure. 

"  Affiant  would  further  state,  that  the  said  J.  F.  Conroy, 
Esq.,  of  St.  Louis,  Missouri,  is  and  has  been  one  of  his  attor- 
neys from  the  beginning  of  this  suit, — in  fact,  the  principal  in 
the  case;  that  he  can  not  safely  proceed  to  trial  in  this  case, 
without  the  presence  of  said  Conroy;  that  affiant  was  led  to 
believe,  and  did  believe,  that  said  cause  was  to  be  continued  at 
the  instance  of  defendant;  that  he  was  taken  by  surprise  this 
morning  when  defendant  withdrew  his  motion  for  a  continu- 
ance," etc. 

Fitzsimmons'  affidavit  is: 

"That  he  was  the  senior  counsel  for  plaintiff  in  said  cause, 
and  was  totally  unprepared  to  enter  upon  the  trial  of  said 
cause  at  said  term  of  the  court,  for  two  reasons: 

"  1st.  Because  he  was  wholly  taken  by  surprise  by  the  de- 
fendant's withdrawing  his  own  motion  for  a  continuance,  after 
he  had  ascertained  that  the  said  Comsoy  and  the  said  Moody 
named  in  said  affidavit,  had  departed  from  the  State  to  St. 
Louis,  and  on  account  of  his  employer-and  principal  client  in 
the  case,  to-wit:  the  said  Conroy',  who  had  been  attending 
court  at  this  term,  had  left  for  St.  Louis  on  the  supposition 
that  a  continuance  would  be  granted  on  the  defendant's  said 
motion.  And,  (2d)  because  he  (Fitzsimmons)  was  very  sick, 
and  wholly  unable  to  enter  upon  the  trial  at  that  term  on 
account  of  his  extreme  sickness." 

Upon  the  motion  coming  up,  and  the  court  intimating  that 
the  reasons  assigned  were  sufficient  to  authorize  a  continu- 
ance, the  defendant  admitted  that  the  witnesses,  if  present, 
would  testily  to  the  facts  stated  in  the  plaintiff's  affidavit,  and 
the  court  thereupon  overruled  the  motion  for  a  continuance. 
On  the  trial,  the  affidavit  was  read  in  evidence  to  the  jury,  and 
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the  court  also  instructed  the  jury  that  they  were  to  consider 
the  facts  therein  stated  to  be  susceptible  of  proof,  as  if  per- 
sonally testified  to  by  the  witnesses  therein  named,  on  the  trial; 
and  that  in  their  deliberations,  such  facts  should  have  the 
same  weight  as  if  so  proved. 

It  is  insisted  the  court  erred  in  overruling  the  motion  for 
continuance,  both  because  of  the  absence  of  the  witnesses  and 
the  absence  of  the  attorney. 

We  can  not  comprehend  upon  what  ground  the  court  should 
have  ordered  a  continuance  on  account  of  the  absence  of  the 
witnesses,  when  the  defendant  admitted  the  affidavit  in  evi- 
dence. It  is  enacted  in  §  44  of  the  Practice  Act,  (Rev.  Stat, 
1874,  p.  780,)  "  Should  the  court  be  satisfied  that  such  evi- 
dence would  not  be  material  on  the  trial  of  the  cause,  or  if  the 
other  party  will  admit  the  affidavit  in  evidence,  the  cause  shall 
not  be  continued."  With  the  policy  of  the  principle  we  have 
nothing  to'  do.  It  was  competent  for  the  legislature  to  so 
enact,  and  it  leaves  no  discretion  with  the  court.  As  respects 
the  other  question,  it  was  said  in  Jarvis  v.  Shachloch  et  al. 
60  111.  378,  "  Illness  of  counsel  would  certainly  be  a  good 
cause  of  continuance  where  the  court  can  see  that  a  fair  trial 
is  likely  to  be  prevented  by  such  illness,  and  the  party  moving 
for  a  continuance  has  shown  no  unreasonable  carelessness."' 
But  we  can  not  see,  from  the  affidavits  here,  that  the  absence 
of  the  attorney  would  be  likely  to  prevent  a  fair  trial.  There 
was  but  a  single,  and  by  no  means  complicated,  question  of 
fact,  and  no  questions  of  law  requiring  the  average  lawyer  to 
spend  much  time  in  investigating.  It  is  not  shown  that  other 
competent  counsel  could  not  be  procured,  or,  within  the  time 
allowed  for  preparing  for  the  trial,  be  advised  as  to  the  law 
and  facts  of  the  case  as  thoroughly  as  was  the  absent  attorney. 
Moreover,  plaintiff,  on  ascertaining  the  condition  and  restless- 
ness of  his  attorney  and  witnesses,  might  have  consented  to  a 
continuance  before  defendant  withdrew  his  motion,  and  thus 
have  obviated  the  necessity  of  his  application.  We  think  the 
ruling  was  within  the  reasonable  exercise  of  the  discretion 
vested  in  the  court,  in  such  cases,  and  therefore  not  erroneous. 
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On  the  trial,  plaintiff  offered  to  prove,  by  his  own  evidence, 
that  "  before  and  at  the  time  of  the  maturity  of  said  note,  and 
for  a  long  time  afterwards,  the  financial  reputation  of  John 
How,  (the  maker  of  said  note,)  on  '  'Change,'  in  St.  Louis, 
Missouri,  and  among  the  business  and  mercantile  circles  of 
St.  Louis,  where  said  How  resided  and  did  business,  was  bad, 
and  that  the  public  opinion  had  been  and  was,  on  'Change, 
and  among  said  business  and  mercantile  circles,  that  he  was 
hopelessly  insolvent  at  the  time  said  note  matured,  and  for  a 
long  time  afterwards,  and  was  still'  insolvent."  The  court 
ruled  that  the  evidence  was  incompetent,  and,  we  think,  cor- 
rectly so.  Nor  do  we  think  the  cases  cited  by  plaintiff's  coun- 
sel inconsistent  with  this  ruling.  In  The  State  v.  Cochran, 
2  Dev.  63,  the  defendant  was  indicted  for  passing  counterfeit 
money,  and  his  counsel  offered  evidence  that  it  was  generally 
understood  and  believed  by  his  neighbors  and  acquaintances 
that  he  was  a  moneyed  man,  and  that  he  carried  considerable 
money  with  him  on  his  removal  from  Georgia,  for  the  purpose 
of  repelling  the  presumption  of  guilty  knowledge,  and  the 
court  held  that  the  evidence  was  admissible,  inasmuch  as  the 
question  arose  collaterally.  In  Hand  v.  Brown,  18  Yt.  87, 
the  ruling  was,  "  When  the  question  in  issue  is  with  regard  to 
the  pecuniary  responsibility  of  a  person,  witnesses  may  be 
allowed  to  express  their  opinion  as  to  'his  insolvency,  as  de- 
rived from,  a  personal  acquaintance  with  him,  and  from  his 
reputation,  in  this  respect,  in  the  community  where  he  resides." 
Here,  the  question  of  the  maker's  insolvency  is  directly  in 
issue.  It  is  charged  in  the  declaration  as  the  basis  of  the  right 
to  recover,  and  it  was  incumbent  on  the  plaintiff  to  prove,  not 
his  reputation  merely  in  that  respect,  but  the  fact.  If  we 
shall  accept  as  a  correct  statement  of  the  law,  what  is  merely 
thrown  out  as  a  suggestion  by  way  of  argument,  in  Hum- 
phreys v.  Collier  et  al.  Breese,  297,  namely:  "that  the  insol- 
vency of  the  maker  might  have  been  proved  by  facts  tending 
to  show  such  insolvency  connected  with  general  reputation  as 
to  that  point,"  it  is  obvious,  it  would  not  help  the  plaintiff's 
position.     It  does  not  appear  from  the  offer  that  How  did 
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business  "  on  'Change,"  or  that  he  did  business  with  the 
"business  and  mercantile  circles"  in  St.  Louis,  so  that  they 
could  have  had  a  reasonable  opportunity  to  know  what  his 
financial  condition  was.  True,  the  offer  assumes  he  did  busi- 
ness and  resided  in  St.  Louis,  wherein  are  business  circles  and 
an  exchange;  but  with  whom  did  he  do  business?  Not  neces- 
sarily "on  'Change"  or  in  the  "business  circles."  The  offer 
is  not  to  prove  what  was  his  financial  standing  with  his  neigh- 
bors and  those  with  whom  he  transacted  business,  who  are 
presumed  to  have  had  opportunity  to  know  about  his  solvency, 
but  "on  'Change"  and  in  the  "business  and  mercantile 
circles  of  St.  Louis,"  where,  for  aught  that  appears,  there  may 
have  been  no  opportunity  to  learn  the  facts  necessary  to  con- 
stitute his  insolvency.  Evidence  of  the  general  character  of 
an  individual,  when  admissible,  is  limited  to  what  his  neigh- 
bors and  those  with  whom  he  most  usually  associates  and 
transacts  business- -in  short,  to  those  who  have  the  best  oppor- 
tunity to  know  the  facts — generally  say  about  him  in  respect 
to  the  subject  under  inquiry,  and  a  question  not  thus  limited 
is  never  admissible. 

Objections  are  urged  to  several  of  the  instructions  given  at 
the  instance  of  the  defendant,  but  such  of  these  as  we  would 
be  inclined  to  regard  as  substantial,  rather  than  hypercritical, 
are  obviated  by  the  amended  record  filed  by  our  permission 
since  the  argument  of  plaintiff 's  counsel  was  prepared. 

"With  regard  to  the  question  raised  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  while  we  admit  the  evi- 
dence is  conflicting,  and  that  there  is  much  plausibility  in  the 
view  of  the  counsel  for  plaintiff  as  to  its  relative  weight,  we 
are  not  clearly  satisfied  that  the  conclusion  to  which  the  jury 
arrived  is  unauthorized,  and  can  not,  therefore,  interfere. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


96  Kinnear  v.  Mackey.  [Jan.  T. 

Opinion  of  the  Court. 


John  R.  Kinneae 

v. 
George  Macket. 

1.  Estoppel — to  assert  lien,  oy  admission.  "Where  a  landlord  admits,  to 
an  officer  holding  an  execution  against  his  tenant,  when  asked  for  informa- 
tion before  making  a  levy,  that  he  has  no  lien  or  claim  on  the  tenant's  crop, 
and  in  consequence  thereof,  the  same  is  levied  on  and  sold,  without  the 
landlord  taking  any  steps  to  prevent  the  sale,  he  will  be  estopped  from 
asserting  his  lien  as  against  the  purchaser. 

2.  As  a  general  rule,  a  party  will  be  concluded  from  denying  his  own 
acts  and  admissions  which  were  expressly  designed  to  influence  the  con- 
duct of  another,  and  did  so  influence  it,  and  when  such  denial  will  operate 
to  the  injury  of  the  latter. 

3.  Where  a  party  induces  an  officer  to  levy  upon  his  tenant's  crop  by 
disclaiming  any  lien  upon  the  same,  a  purchaser  at  the  sale  may  take 
advantage  of  the  estoppel,  although  he  may  not  have  been  informed  of  the 
admission,  as  he  claims  under  the  officer,  where  the  landlord  takes  no 
steps  to  counteract  the  effect  of  his  admission  before  the  sale. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  John  K.  Kinneak,  pro  se. 

Mr.  M.  H.  Cloud,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  subject  of  controversy  in  this  suit,  is  some  corn  raised 
on  eighty  acres  of  land,  rented  by  one  Keosner  of  George 
Mackey,  the  appellee.  Appellant,  Kinnear,  claims  the  corn 
as  purchaser  under  an  execution  against  Keosner;  and  appel- 
lee, as  landlord  of  Keosner,  under  a  landlord's  lien  for  rent 
The  land  was  leased  to  Keosner  by  appellee  for  five  years 
from  March  1,  1875,  the  lessee  giving  his  promissory  notes 
for  each  year's  rent,  with  one  Fisher  as  surety.  Keosner 
executed  to  Fisher,  with  the  knowledge  of  appellee,  an  instru- 
ment in  writing,  giving  to  Fisher  a  lien  on  the  crops  from 
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year  to  year,  to  counter-secure  him.  It  was  only  on  this  con- 
dition that  he  would  become  surety.  On  'Nov.  1,  1875,  an 
execution  in  favor  of  one  Battles  and  against  Keosner,  was 
delivered  into  the  hands  of  a  constable  to  execute.  On  Nov. 
16,  1875,  the  constable  levied  it  upon  the  corn  in  controversy, 
standing  in  the  field  on  this  land,  and  on  Dec.  3,  1875,  made 
sale  of  the  corn  under  the  execution  to  Kinnear,  the  appellant. 

There  being  $240  due  to  appellee  for  rent,  Fisher,  the 
surety,  demanded  of  him  that  he  should  distrain  the  corn  for 
the  rent,  or  he  would  resist  payment  of  the  note  he  had  given 
with  Keosner  for  the  rent.  Appellee  made  a  demand  upon 
Keosner  for  the  rent,  and  on  the  20th  of  November,  1875,  an 
arrangement  was  made  between  them,  whereby  Keosner  left, 
and  surrendered  up  the  premises  to  appellee,  and  turned  out 
this  corn  to  him  in  payment  of  the  rent  due,  it  being  just 
about  sufficient  for  the  purpose,  and  the  notes  of  Keosner  and 
Fisher,  which  they  had  given  for  the  rent,  were  surrendered 
up  and  canceled.  Appellee  refused  to  let  Kinnear  take  the 
corn,  and  gathered  it  himself. 

The  constable  testifies  that  he  knew  that  Keosner  was  appel- 
lee's tenant,  and  he  wanted  to  find  out  whether  appellee  had  a 
lien  on  the  crops,  before  he  would  make  a  levy ;  that  about  the 
time  he  got  the  execution,  he  went  to  see  appellee  to  ascertain 
whether  or  not  he  had  a  lien  or  any  claim  on  the  corn,  telling 
him  that  he  was  trying  to  make  a  claim  out  of  Keosner  in 
favor  of  Battles;  that  appellee  said  he  had  no  lien  or  claim 
on  the  corn,  as  he  had  Fisher  on  the  notes  to  secure  him  ;  that 
he  then  went  and  made  the  levy  on  the  corn.  Appellee  does 
not  contradict  this.  He  admits  the  constable  asked  him  if  he 
had  a  claim  on  the  corn,  and  that  he  does  not  remember  posi- 
tively what  he  did  say  about  it.  He  admits  that  he  saw  the 
constable's  advertisement  of  the  sale  of  the  corn.  The  evi- 
dence does  not  show  the  taking  of  any  step  whatever  by  him 
to  counteract  the  effect  of  the  statement  made  to  the  constable. 

We  are  of  the  opinion  that  appellee  should  be  held  estopped 
from  asserting  a  landlord's  lien  in  respect  to  the  property  in 
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question,  by  the  admission  which  he  made  to  the  officer  that 
he  had  no  lien  or  claim  upon  it. 

As  a  general  rule  a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions  which  were  expressly  designed  to 
influence  the  conduct  of  another,  and  did  so  influence  it,  and 
when  such  denial  will  operate  to  the  injury  of  the  latter. 
Welland  Canal  Co.  v.  Hathaway,  8  Wend.  483.  We  find  all 
these  circumstances  to  concur  here.  The  constable  made 
known  the  purpose  of  his  inquiry — to  make  a  claim  out  of 
the  tenant.  Appellee  distinctly  informed  him  that  he  had 
no  lien  or  claim  upon  the  property,  and  the  officer  acted 
upon  the  admission,  levied  upon  and  sold  the  property  as 
that  of  the  tenant  to  a  hvna  fide  purchaser,  who  will  suffer 
if  appellee  be  now  permitted  to  set  up  a  landlord's  lien.  For 
the  prevention  of  fraud,  the  law  holds  the  admission  to  be 
conclusive.     Dezell  v.  Odell,  3  Hill,  219. 

Appellee  was  regardless  of  the  rights  of  others,  after  induc- 
ing the  constable  to  act  as  he  did,  in  not  giving  notice,  before 
the  execution  sale,  of  his  subsequent  change  of  determination 
with  respect  to  his  landlord's  lien,  so  that  innocent  purchasers 
might  not  be  misled  to  buy.  The  acts  and  admissions  of  a 
party  operate  against  him  in  the  nature  of  an  estoppel,  "where, 
in  good  conscience  and  honest  dealing,  he  ought  not  to  be 
permitted  to  gainsay  them."  Welland  Canal  Co.  v.  Hatha- 
way, supra. 

It  is  said,  it  is  not  shown  that  appellant,  the  purchaser,  had 
notice  of  what  appellee  had  said  to  the  officer  before  the  sale, 
and  so  appellee  is  not  estopped  as  to  the  appellant.  We  regard 
it  as  sufficient  in  this  respect,  that  appellant  claims  under  the 
officer,  so  that  the  admissions  to  the  latter  may  be  taken  as 
made  to  the  former;  or  that  injury  to  the  purchaser  under 
the  execution,  may  be  counted  as  injury  to  the  officer  to  whom 
the  admissions  were  made. 

It  is  said,  to  constitute  an  estoppel  there  must  be  something 
tantamount  to  fraud,  which  there  was  not  in  this  case.  We 
do  not  regard  it  essential  that  there  should  be  intentional 
fraud.     Thus,  it  is  said  by  the  Supreme  Court  of  Pennsyl- 
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vania,  on  this  subject,  that  "  the  primary  ground  of  the  doc- 
trine is,  that  it  would  be  a  fraud  in  a  party  to  assert  what  his 
previous  conduct  had  denied,  when,  on  the  faith  of  that  denial, 
others  have  acted.  The  element  of  fraud  is  essential,  either 
in  the  intention  of  the  party  estopped,  or  in  the  effect  of  the 
evidence  which  he  attempts  to  set  up."  Hill  v.  Ejpley,  31 
Penn.  St.  334.  Enough  of  the  latter  element  appears  here. 
See  Brant  v.  The  Virginia  Coal  and  Iron  Co.' 93  IT.  S.  Rep. 
327;  and  Casey  v.  Galli,  94  id.  674,  in  which  latter  case,  it  is 
said  parties  are  estopped  to  deny  the  reality  of  the  state  of 
things  which  they  have  made  appear  to  exist,  and  upon  which 
others  have  been  led  to  rely.  Zeeper  v.  Hersman,  58  111.  21S; 
and  see  Horn  v.  Cole,  51 1ST.  H.  287,  for  an  extended  review  of 
authorities  upon  this  subject.  It  is  said  again,  that  the  state- 
ment to  the  officer  was  but  a  mistake  of  law  upon  a  subject  which 
the  officer  knew  as  much  about  as  appellee,  in  which  case  there 
is  no  estoppel.  But  it  was  not  presented  to  the  officer  in  the 
aspect  of  any  legal  determination.  It  was  not  stated  to  him,  as 
a  legal  proposition,  that  there  was  no  lien  because  it  was  lost  by 
the  fact  of  taking  personal  security.  But  the  substantial  idea 
conveyed  to  the  constable,  as  he  would  be  authorized  to  take 
it,  was,  that  appellee,  as  security  for  his  rent,  relied  upon  the 
personal  security  which  he  had  for  its  payment,  and  that  the 
constable  was  free  to  levy  upon  it  as  the  tenant's  property, 
and  as  not  subject. to  any  lien  of  appellee  as  landlord. 

"We  are  of  the  opinion  that  appellant  should  be  held  as 
having  acquired  title  to  the  corn  by  his  purchase  under  the 
execution,  and  that  the  judgment  should  have  been  in  his 
favor.     It  is,  therefore,  reversed  and  the  cause  remanded. 

Judgment  reversed. 


100  Wells  et  at.  v.  Sandfoed  et  al.  [Jan.  T. 

Opinion  of  the  Court. 


Daniel  L.  Wells  et  al. 

v. 

Hiram  Sandford  et  al. 

Fraudulent  conveyance — under  attachment  law.  An  assignment  of  a 
party's  property  to  a  receiver  appointed  by  decree  of  the  circuit  court,  in  a 
case  where  the  jcourt  has  jurisdiction  of  the  subject  matter,  and  of  the 
parties  to  the  suit,  is  not  a  fraudulent  disposal  of  property,  within  the  mean- 
ing of  the  attachment  law,  and  affords  no  ground  for  attaching  the  property 
so  transferred. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Selloes  &  Dole,  and  Mr.  E.  Maeinee,  for  the 
appellants. 

Mr.  Jos.  E.  Dtas,  and  Mr.  A.  J.  G-allaghee,  for  the  appel- 
lees. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Edgar  circuit  court,  by  Daniel 
L.  Wells  and  others,  as  partners  doing  business  under  the  firm 
name  of  Wells,  French  &  Co.,  plaintiffs,  and  against  Hiram 
Sandford  and  others,  as  partners  doing  business  under  the 
firm  name  of  H.  Sandford  &  Co.,  on  an  alleged  indebtedness 
of  eighteen  thousand  dollars.  On  proper  affidavit  made  by 
plaintiffs,  a  writ  of  attachment  was  sued  out  in  aid,  and  levied 
upon  certain  real  estate  of  Sandford.  In  this  affidavit,  it  was 
alleged  that,  within  six  months  prior  to  the  commencement 
of  the  suit,  the  defendants  and  each  of  them  had  fraudulently 
disposed  of  his  property  so  as  to  hinder  and  delay  his  credit- 
ors. Sandford  filed  his  plea  in  abatement  traversing  this  alle- 
gation, and  issue  thereon. 

The  only  proof  offered  by  plaintiffs  to  sustain  the  issue  on 
their  part,  was  the  transcript  of  the  record  of  certain  proceed- 
ings on  the  equity  side  of  the  Yermilion  circuit  court,  in 
which  the  defendants,  Sandford  and  the  others  named,  had, 
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as  complainants,  exhibited  their  bill  of  complaint  against 
Lake,  Woodworth  and  others,  alleged  to  be  co-partners  with 
complainants,  and  the  Paris  and  Danville  Railroad  Company, 
as  defendants,  in  which  the  various  transactions  of  the  parties 
and  their  indebtedness  were  alleged,  and  suggesting  the  appoint- 
ment of  a  receiver  to  manage  the  property,  and  to  be  disposed 
of,  under  the  order  of  the  court. 

A  decree  passed,  appointing  a  receiver,  to  whom  was  assigned 
the  property  of  the  defendants,  and  it  is  this  assignment  which 
is  claimed  to  be  fraudulent  and  void  as  tending  to  delay  and 
hinder  the  creditors.  The  receiver  thus  appointed,  had  received 
the  individual  and  personal  property  of  the  members  of  the 
firm,  and  the  real  property  of  some  of  the  defendants,  and 
was  in  the  execution  of  the  decree.  The  only  question  is, 
was  this  transfer,  so  made  under  the  decree  of  a  court  of  com- 
petent jurisdiction,  such  a  transfer  as  is  embraced  in  the  act 
entitled  "  Frauds  and  Perjuries,"  ch.  59,  P.  S.  1874. 

We  are  of  opinion  it  is  not.  It  may  be,  as  alleged  by  appel- 
lants, it  was  improper  for  the  circuit  court  of  Vermilion  so  to 
decree  as  to  place  this  property  in  the  hands  of  a  receiver, 
and  under  his  exclusive  control,  yet  the  court  had  complete 
jurisdiction  of  the  subject  and  of  the  parties,  and  there  has 
been  no  appeal  from  the  decree,  and  it  must  stand,  however 
much  creditors  may  be  delayed  or  hindered  thereby.  The  stat- 
ute was  not  aimed  at  proceedings  of  this  nature.  This  is  mani- 
fest from  an  inspection  of  the  provisions  of  the  act. 

As  the  attachment  was  sued  out  on  the  allegation  of  a 
fraudulent  disposal  by  the  defendants,  and  they  showing  the 
disposal  they  had  made  of  it  was  under  a  decree  of  a  court  of 
chancery  having  full  jurisdiction,  the  issue  was  properly  found 
in  their  favor.  Property  thus  transferred  is  not  subject  to 
attachment  or  garnishment.  Kimball,  for  the  use,  etc.  v.  Mul- 
hem  et  al.  15  111.  205. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Jaspee  J.  Peddicoed  et  al. 

v. 

Charles  E.   Connard. 

1.  Usury — what  constitutes.  If  an  usurious  contract  is  made,  whether 
express  or  implied,  at  the  time  of  or  subsequent  to  the  entering  into  of  the 
agreement,  to  take  or  reserve  more  than  lawful  interest,  it  is  such  an  agree- 
ment as  falls  within  the  prohibition  of  our  statute. 

2.  If,  where  a  party  overdraws  his  account  with  a  bank,  the  bank,  at  the 
end  of  each  sixty  days,  compounds  the  interest  on  the  sums  overdrawn,  so  as 
to  make  it  the  same  as  in  discounting  a  loan,  and  the  same  is  included  in  a 
note,  the  transaction  will  be  tainted  with  usury,  which  may  be  set  up  in 
defense  to  a  suit  on  the  note,  and  no  interest  will  be  allowed  on  the  sums 
overdrawn,  either  on  the  account  or  the  note. 

3.  Same — after  settlement  and  payment,  party  can  not  recover  back. 
Where  a  party  having  an  account  in  bank,  which  he  overdraws  from  time 
to  time,  makes  a  settlement  with  the  bank  by  having  his  bank  book  written 
Up  and  his  checks  surrendered,  and  he  paying  the  charges  made  against 
him,  he  can  not,  after  a  considerable  lapse  of  time,  open  such  settlement 
to  recover  unlawful  interest  charged  to  him  on  the  sums  overdrawn. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Nelson  &  Poby,  and  Mr."  A.  J.  Gallagher,  for  the 
plaintiffs  in  error. 

Mr.  W.  C.  Johns,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  plaintiffs  in  error  were  bankers  in  the  city 
of  Decatur,  and  defendant  in  error  was  a  dealer  in  stock  and 
produce,  which  he  bought  and  shipped  to  the  great  markets. 
It  also  appears  that  defendant  in  error,  about  the  1st  of  Feb- 
ruary, 1866,  opened  a  deposit  account  with  plaintiffs  in  error, 
and  from  time  to  time,  as  he  required  the  use  of  money,  checked 
upon  them  for  such  sums  as  he  needed.  When  his  deposits 
were  exhausted,  he  applied  to  them  for  permission  to  overdraw 
his  account,  which  privilege  was  always  granted  as  requested. 
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He  thus,  at  various  times,  overdrew,  from  a  few  dollars  to  over 
seventeen  thousand,  before  making  his  account  good.  Plain- 
tiffs in  error  charged  interest  on  the  sums  thus  overdrawn  until 
the  account  was  made  good,  and  a  balance  was  then  struck, 
and  the  bank  book  of  defendant  in  error  was  written  up  and" 
handed  to  him,  and  his  checks  were  surrendered. 

Whilst  it  appears  that  there  was  no  express  agreement  as  to 
the  rate  of  interest  to  be  paid,  defendant  in  error  says  he  ex- 
pected to  pay  ten  per  cent  per  annum  on  the  amount  over- 
drawn. Plaintiffs  in  error,  on  these  sums,  charged  more  than 
ten  per  cent  per  annum.  They  claim  that  i-t  was  done  as 
though  there  had  been  a  regular  loan  made,  a  note  given,  and 
the  amount  of  interest  deducted  and  retained  out  of  the  prin- 
cipal, and  as  a  payment  in  advance.  There  seem  to  have 
been  monthly  statements  of  account  made,  but  no  balance 
was  struck  or  defendant's  bank  book  written  up,  until  his 
account  was  made  £ood  and  the  balance  against  him  was  can- 
celed,  and  a  new  account  started.  This  we  understand  to  have 
been  the  course  of  business. 

It  appears  that  the  total  amount  retained  for  interest  during 
the  period  the  parties  were  thus  engaged,  was  $2981.40.  This 
includes  the  amount  over  ten  per  cent,  as  we  understand  the 
evidence.  On  a  trial  by  the  court  without  a  jury,  by  consent 
of  the  parties,  under  the  pleas  of  usury,  the  court  deducted 
that  sum  from  the  note,  and'rendered  judgment  for  $1886.95, 
the  balance. 

It  is  first  urged,  that  although  there  may  have  been  a  greater 
rate  of  interest  retained  than  is  permitted  by  the  law,  still,  it 
was  not  usury,  unless  it  was  agreed  and  so  understood  when 
the  transaction  occurred,  and  that  there  was  no  such  under- 
standing or  agreement  in  this  case.  Such  seems  to  be  the 
ruling  of  the  courts  in  Great  Britain  and  the  various  States  of 
the  Union,  in  which  the  entire  debt  is  forfeited  or  heavy  pen- 
alties are  imposed  where  the  transaction  is  tainted  with  usury. 
The  law  does  not  favor  forfeitures,  and  in  such  cases  the  courts 
hold  to  a  rigid  and  strict  'compliance  with  the  law  imposing 
the  penalty.     It  is,  therefore,  probable,  that  those  courts  would 
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not  give  so  strict  a  construction  if  the  only  loss  were,  as  it  is 
with  us,  the  interest  on  the  debt  for  the  money  loaned  or  for- 
borne. Reason  does  not  require  it,  as  it  does  where  the  debt 
and  interest  are  lost  by  reason  of  taking  or  contracting  for  a 
trifle  more  than  is  sanctioned  by  the  law.  Hence  we  are  not 
prepared  to  adopt  so  rigid  a  construction. 

If  an  usurious  contract  is  made,  whether  express  or  implied, 
at  the  time  of  or  subsequent  to  the  entering  into  the  agree- 
ment, to  take  or  reserve  more  than  lawful  interest,  it  is  such 
an  agreement  as  is  within  the  purview  of  our  statute.  We 
would  not  be  justified  in  giving  such  a  construction  to  the  law 
as  to  render  it  nugatory,  or  almost  practically  inoperative, 
when  the  penalty  is  so  light  as  only  to  bar  the  collection  of 
any  interest,  but  it  should  receive  a  fair  and  reasonable  inter- 
pretation, so  as  to  suppress  the  evil,  as  intended  by  the  Gen- 
eral Assembly.  But  in  the  view  we  take  of  this  case,  this 
question  is  not  vital  to  its*  decision. 

The  evidence  shows  that  the  overdrafts  and  all  charges  for 
interest  from  the  18th  day  of  July,  1874,  to  the  6th  of  the  fol- 
lowing August,  were  paid,  but  from  the  latter  date  until  the' 
note  was  given,  on  the  29th  of  November,  1875,  defendant  in 
error,  was  continually  in  arrear,  and  the  sum  thus  overdrawn, 
and  the  interest  computed  on  that  amount,  as  before  stated, 
with  rests  at  every  sixty  days,  or  interest  compounded,  formed 
the  consideration  of  the  note.  The  replication  admits  that 
$404.09  in  excess  of  lawful  interest  was  charged  without  the 
knowledge  or  consent  of  defendant  in  error. 

It  appears  that  the  excess  on  the  money  overdrawn  from 
August,  1874,  until  the  note  was  given,  over  six  per  cent  was 
§831.92,  and  over  ten  per  cent  was  $497.11,  and  this  all  entered 
into  and  formed  a  part  of  the  note.  This  latter  named  sum 
was  illegal,  unauthorized  and  usurious.  It  was  charged  by 
plaintiffs  in  error,  and  defendant  in  error  unmistakably  agreed 
to  pay  it  when  he  gave  the  note.  Plaintiffs  in  error  knew 
that  it  was  not  allowed  by  law,  and  they  intended  to  and  did 
claim  its  payment  as  usurious  interest,  and  defendant  in  error 
agreed  to  pay  it  when  he  gave  the  note,  and  we  can  only  hold 


1877.]  Peddicokd  et  al.  v.  Connaed.  105 

Opinion  of  the  Court. 

that  it  was  an  agreement  to  pay  a  greater  rate  of  interest  than 
is  allowed  by  the  law,  and  is  such  an  agreement  as  is  prohibited 
by  the  statute.  From  this  evidence,  plaintiffs  in  error  had  no 
right  to  recover  interest  on  the  money  overdrawn  after  the 
last  settlement  and  payment  before  the  note  was  given,  whether 
on  the  account  or  under  the  note. 

But  the  question  arises,  whether  the  court  erred  in  refusing 
to  allow  any  interest  on  the  various  sums  overdrawn  prior  to 
that  date.  Was  it  right  to  deduct  the  $2981.40,  the  interest 
charged  on  all  of  the  transactions  between  the  parties?  We 
are  wholly  unable  to  concur  in  the  proposition  that  all  of  these 
dealings,  payments  and  settlements  constituted  but  one  trans- 
action. There  were  a  large  number  of  statements  of  accounts, 
balances  struck,  and  checks  returned  and  canceled.  These  all 
have  every  element  of  a  settlement  between  the  parties.  This 
is  the  usual  and  daily  mode  of  making  settlements.  If  not 
intended  as  a  full  settlement  to  the  date,  why  render  the  ac- 
count, or  why  surrender  the  checks  and  have  them  canceled? 
We  must  hold  that  when  the  bank  book  of  defendant  in  error 
was  written  up,  balanced,  and  his  checks  returned,  and  his  in- 
debtedness canceled,  there  was,  at  that  time,  a  full  settle- 
ment of  the  account,  and  the  evidence  shows  that  the  account 
of  defendant  in  error  on  each  of  such  settlements  was  paid. 

The  evidence  shows  that  when  he  asked  and  obtained  per- 
mission to  overdraw,  he  promised  to  pay  when  he  made  sales 
and  received  returns,  and  when  he  thus  received  funds  he  de- 
posited them,  and  left  his  bank  book  to  have  it  written  up,  and 
when  the  bank  did  so,  he  was  charged  with  the  money  over- 
drawn, with  the  interest,  and  having  treated  it  as  settlement 
and  payment  after  such  a  lapse  of  time,  he  can  not  be  permit- 
ted to  question  these  settlements,  and  to  claim  to  recover  inter- 
est, although  it  may  be  usurious,  thus  voluntarily  paid  and 
acquiesced  in. 

But  it  is  urged  that  he  did  not  know  what  rate  of  interest 
he  had  paid,  until  after  he  gave  this  note.  If  we  could  con- 
cede that  such  is  the  fact,  it  was  his  duty,  within  a  reasonable 
time,  to  learn  the  rate  he  had  paid,  and,  failing  to  do  so,  he 
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must  be  regarded  as  having  waived  all  objections  to  these  set- 
tlements. The  business  affairs  of  the  country  must  be  pro- 
tected against  reopening  accounts  for  a  new  adjustment  after 
such  delays  and  long  acquiescence  in  settlements  and  pay- 
ments. Defendant  in  error  says  he  looked  over  his  bank  book 
when  it  was  written  up,  to  see  whether  the  entries  corresponded 
with  his  deposits  and  checks,  and  in  so  examining  his  book  he 
could  not  but  have  seen  that  interest  was  charged,  and  the 
amount,  and  if  he  did  not  compute  it  to  learn  the  rate,  he  saw 
the  amount  charged,  and  must  have  been  satisfied  with  the 
amount  thus  paid,  or  he  would  have  had  the  computation  made, 
and  objected  to  its  allowance. 

Again,  about  the  second  of  March,  1876,  defendant,  as  he 
testified,  had  his  son  to  make  a  computation,  and  he  thereupon 
tendered  to  plaintiffs  in  error  $3765.12  as  the  amount  due 
them.  This  was  a  solemn  admission  that  such  was  the  amount 
due  them.  He  does  not  say  it  was  offered  as  a  proposition  for 
a  compromise,  but  as  a  tender  of  payment  of  a  sum  admitted 
by  the  act  to  be  due.  On  such  an  admission,  nothing  short  of 
the  most  satisfactory  proof  of  mistake  or  subsequent  payment 
should  prevent  a  recovery  for  a  smaller  sum  than  the  amount 
tendered.     "We  have  found  no  such  evidence  in  this  record. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Angelo 

v. 
Geokge  Faul. 

1.  Malicious  prosecution — probable  cause  a  question  of  law.  Whether 
the  facts  proven  in  an  action  for  malicious  prosecution  constitute  probable 
cause  for  commencing  a  criminal  prosecution  against  a  party  charged,  is  a 
question  of  law.  It  is  for  the  jury  to  find  the  facts,  but  when  found  it  is  a 
matter  of  law  whether  they  constitute  probable  cause. 
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2.  Same — want  of  probable  cause  must  be  shown.  It  is  not  sufficient  for 
the  plaintiff,  in  an  action  for  malicious  prosecution,  to  show  that  he  was  not 
guilty  of  the  charge  on  which  he  was  arrested,  hut  jt  is  also  incumbent  on 
him  to  show  affirmatively  that  the  prosecutor  had  no  probable  cause  for 
commencing  the  prosecution. 

3.  Same — good  faith  and  probable  cause.  Good  faith  on  the  part  of  the 
prosecutor  is  always  an  important  if  not  a  vital  inquiry  in  a  suit  for  mali- 
cious prosecution,  and  if  the  belief  in  the  party's  guilt  is  induced  by  facts 
and  circumstances  sufficient  to  cause  a  suspicion  of  guilt  in  the  mind  of  a 
reasonably  cautious  person,  it  is  a  justification  for  commencing  a  criminal 
prosecution. 

4.  An  instruction,  in  an  action  for  malicious  prosecution,  that  mere  good 
faith,  or  a  mere  belief  of  defendant  that  he  had  good  cause  for  commencing 
criminal  proceedings  against  the  plaintiff  is  not  sufficient,  should  be  quali- 
fied according  to  the  rule  above  laid  down. 

5.  Witness — credibility.  An  instruction  that  the  jury  may  disbelieve 
the  testimony  of  any  witness  who  has  wilfully  sworn  falsely  to  any  mate- 
rial fact,  unless  corroborated  by  other  unimpeached  witnesses,  should  be 
qualified  by  the  words,  "or  by  circumstances  in  evidence,"  and  without  such 
qualification  it  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  suit  was  brought  on  the  4th  day  of  October,  1873,  by 
George  Faul  against  John  Angelo,  for  malicious  prosecution, 
in  causing  plaintiff  to  be  arrested  and  prosecuted  on  a  charge 
of  burning  a  hay  stack,  the  property  of  defendant.  On  the 
hearing  before  the  committing  magistrate,  plaintiff  was  dis- 
charged, and  that  seems  to  have  been  the  end  of  the  criminal 
proceedings,  and  on  the  next  day  this  suit  was  commenced. 
Plaintiff  was  not  committed  to  prison,  was  only  in  custody 
from  early  in  the  morning  until  eleven  o'clock  of  same  day, 
and  his  total  expenditure  of  money  was  $10  for  his  defense. 
On  the  trial  the  jury  found  for  plaintiff,  and  assessed  his  dam- 
ages at  $1000,  but  plaintiff,  at  the  suggestion  of  the  court, 
remitted  $250  of  that  sum.  Upon  overruling  a  motion  for  a 
new  trial,  the  court  rendered  judgment  for  plaintiff  for  $750 
and  costs  of  suit.  Defendant  brings  the  cause  to  this  court  on 
appeal. 
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Messrs.  Ketcham  &  Taylor,  for  the  appellant. 

Mr.  George  W.  Smith,  and  Mr.  ¥m.  H.  Barnes,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Whether  the  facts  proven  in  an  action  for  malicious  prose- 
cution constitute  probable  cause  for  commencing  a  criminal 
proceeding  against  a  party  charged,  has  always  been  regarded 
as  a  question  of  law.  Wade  v.  Walden.  23  111.  425.  Of 
course  it  is  for  the  jury  to  find  the  facts  in  any  given  case,  but 
when  once  ascertained,  it  is  a  matter  of  law  whether  such  facts 
constitute  probable  cause  for  instituting  a  criminal  prosecution. 
Probable  cause,  as  understood  in  this  connection,  has  been  so 
often  defined  in  the  decisions  of  this  court,  that  we  need  not 
repeat  the  definitions.  Ross  v.  Innis,  26  111.  259;  Ames  v. 
Snider,  69  111.  376. 

What  was  said  in  Collins  v.  Hayte,  50  111.  353,  upon  the 
difficulty  experienced  by  juries  in  comprehending  the  law  that 
should  govern  trials  for  malicious  prosecutions,  applies  with 
great  force  to  the  case  at  bar.  That  plaintiff  was  not  guilty  of 
the  charge  preferred  against  him  by  defendant,  is  proven  be- 
yond doubt,  but  that,  of  itself,  is  not  sufficient  to  justify  a 
verdict  in  his  favor.  It  was  incumbent  on  him  to  show  affirm- 
atively defendant  had  no  "probable  cause"  for  commencing  a 
criminal  prosecution  against  him.  The  testimony  found  in 
this  record  leaves  this  question  in  grave  doubt.  Of  one  thing 
there  can  be  no  doubt:  if  defendant  was  in  possession  of  the 
information  he  professes  to  have  had,  believed  it  was  true,  and 
acted  in  good  faith  upon  such  belief,  then  we  can  pronounce 
upon  it,  as  a  matter  of  law,  there  was  probable  cause  for  com- 
mencing criminal  proceedings  against  plaintiff',  notwithstand- 
ing it  was  afterwards  shown  he  was  not  guilty.  The  woman 
that  was  in  charge  of  defendant's  house  when  the  hay  stacks 
were  set  on  fire,  afterwards  pointed  out  two  men  as  the  guilty 
parties,  and  defendant's  daughter,  who  w^as  with  her,  knew  one 
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of  them  to  be  plaintiff.     That  information  was  communicated 
to  defendant  before  he  caused  the  arrest  of  plaintiff. 

Good  faith  on  the  part  of  the  prosecution,  as  this  court  de- 
clared in  Collins  v.  Haute,  is  always  an  important  if  not  vital 
element  of  inquiry,  and  if  that  belief  is  induced  by  facts  and 
circumstances  sufficient  to  raise  a  suspicion  of  guilt  in  the 
mind  of  a  reasonably  cautious  person,  it  is  a  justification  for 
commencing  a  criminal  prosecution.  On  this  subject  defend- 
ant asked  an  instruction,  which  states  the  law  with  sufficient 
accuracy,  and  ou^ht  to  have  been  ffiven.  Such  an  instruction 
was  especially  necessary,  in  view  of  the  fact  the  court  had  given 
a  charge,  on  behalf  of  plaintiff,  declaring  that  "  mere  good 
faith"  or  a  "mere  belief"  of  defendant  that  he  had  good 
cause  for  commencing  criminal  proceedings  against  plaintiff, 
was  not  sufficient.  A  qualification  of  that  doctrine  was  neces- 
sary to  give  a  full  understanding  of  the  law  applicable  to  the 
facts  of  the  case. 

Another  charge  given  on  behalf  of  plaintiff,  as  to  the  right 
of  the  jury  to  disbelieve  the  testimony  of  any  witness  who  had 
sworn  to  any  material  fact  "  wilfully  and  falsely,"  unless  "  cor- 
roborated by  other  unimpeached  witnesses,"  is  subject  to  a 
verbal  criticism,  as  well  as  being  faulty  because  of  the  omission 
to  give  an  important  qualification  to  the  doctrine  stated.  It 
should  have  been  added,  "  or  by  circumstances  in  evidence." 
Without  that  qualification  it  was  erroneous.  Huddle  v.  Mar- 
tin,  54  111.  258. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  H.  Eicketts 

v. 

The  Village  of  Hyde  Paek. 

1.  Special  assessment — whether  ordinance  embraces  single  improve- 
ment. The  fact  that  an  ordinance  for  laying  a  water  supply-pipe  provides 
that  it  shall  commence  on  one  street,  and,  after  some  distance,  hy  a  right 
angle,  shall  run  along  another  street  to  its  terminus,  does  not  render  the 
evidence  obnoxious  to  the  objection  of  providing  for  two  separate  and  dis- 
tinct improvements,  it  being  continuous,  and  the  circuit  necessary  to  keep 
the  water  pure  and  fresh. 

2.  Same— improvement  may  be  wholly  by  special  assessment.  It  is  not  a 
valid  objection  to  an  ordinance  for  a  public  improvement,  that  it  provides 
that  the  improvement  shall  be  made  wholly  by  special  assessment.  Sec.  24, 
art.  9,  ch.  24,  R.  S.  1874,  relates  only  to  the  duty  of  commissioners  appointed 
under  sec.  23,  and  is  no  limitation  upon  corporate  authorities  in  respect  to 
the  mode  by  which  local  improvements  shall  be  made. 

3.  Same — may  be  for  work  already  done.  Corporate  authorities  may 
levy  special  assessments  for  work  already  done  in  good  faith  by  them,  or 
under  their  direction,  in  anticipation  of  such  assessment.  This  case  dis- 
tinguished from  Pease  v.  Chicago,  21  111.  500,  and  Peck  v.  Chicago,  22  111. 
578,  in  which  an  assessment  was  sought  to  be  made  for  work  done  by  pri- 
vate persons  on  their  own  account,  and  for  which  the  city  was  under  no 
obligation  to  make  compensation. 

4.  Same — work  done  different  from  ordinance.  The  fact  that  some  changes 
are  made  in  the  character  of  the  improvement  from  that  required  in  the 
ordinance  providing  for  the  same,  is  no  defepse  to  a  special  assessment  to 
pay  for  the  same.  This  objection,  if  tenable,  is  to  be  availed  of  by  injunc- 
tion before  the  work  is  completed. 

5.  Newspaper — as  to  place  of  "publication"  as  distinguished  from 
place  of  printing.  The  "  South  Side  News  "  was  a  weekly  newspaper,  the 
type  for  which  was  set,  and  the  printing  actually  done,  in  the  city  of  Chi- 
cago. But  the  paper  upon  its  face  had  printed  that  it  was  printed  and 
published  in  the  village  of  Hyde  Park,  as  a  local  paper,  to  meet  the  wants 
of  said  village.  Its  weekly  issue,  of  about  one  thousand  copies,  was  mailed 
to  subscribers  at  the  post  office  in  the  village  of  Hyde  Park,  and  the  city 
of  Chicago,  in  about  equal  numbers.  Upon  the  question  as  to  the  proper 
publication  of  a  notice,  it  was  held,  the  publication  of  this  newspaper  was 
in  the  village, — where  the  printing  was  done  was  immaterial. 

6.  Publication  of  notice — whether  sufficient.  The  requirement  of  the 
statute,  of  publication  of  notice  for  "two  successive  weeks,"  is  fully  com- 
plied with  by  a  publication  made  on  the  7th  and  14th  of  the  same  month. 
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In  such  case,  when  the  publication  is  made  in  a  weekly  newspaper,  it  is 
not  required  it  should  be  for  "two  full  weeks." 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  a  proceeding,  under  an  ordinance  of  the  village  of 
Hyde  Park,  for  a  special  assessment  for  a  certain  public 
improvement  in  that  village.  The  notice  in  respect  to  the 
proceeding  was  published  in  a  weekly  newspaper  called  the 
"South  Side  News."  Objection  was  made  that  the  newspaper 
mentioned  was  not  published  in  the  village  of  Hyde  Park, 
but  elsewhere.  On  this  subject  S.  Vansant  testified,  that  he 
was  the  publisher  of  the  newspaper,  the  "  South  Side  News," 
and  that  the  type  of  said  paper  was  set,  and  the  printing  actu- 
ally done,  in  the  city  of  Chicago.  But  said  paper  upon  its 
face  had  printed  that  it  was  printed  and  published  in  the  vil- 
lage of  Hyde  Park,  as  a  local  paper,  to  meet  the  wants  of  said 
village.  It  is  mailed  to  subscribers  at  the  post  office  in  the 
village  of  Hyde  Park,  and  the  city  of  Chicago,  in  about  equal 
numbers.  The  weekly  circulation  of  said  paper  is  about  one 
thousand  copies. 

Other  facts  involved  in  the  case  are  sufficiently  set  forth  in 
the  opinion. 

A  trial  resulting  in  a  judgment  against  the  land  sought  to 
be  assessed,  an  appeal  was  taken  to  this  court. 

Mr.  L.  D.  Condee,  for  the  appellant. 

Mr.  Consider  H.  Willett,  for  the  appellee. 

Mr.  Justice  Scholeield  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  for  a  special  assessment,  by  the  vil- 
lage of  Hyde  Park,  for  laying  and  constructing  water  supply- 
pipe. 

It  is  objected,  the  ordinance  under  which  the  proceeding 
assumes  to  be  carried  on,  is  void,  because  it  provides  for  two 
separate  and  distinct  improvements. 
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The  objection  is  not  tenable.  The  supply-pipe  provided 
for  on  45th  street,  runs  west  three  blocks  from  Cottage  Grove 
avenue,  to  Langley  avenue,  and  two  blocks  north  on  Langley 
avenue  to  43d  street.  It  forms  a  right  angle  at  45th  street 
and  Langley  avenue.  Its  east  and  north  ends  make  connection 
with  pipe  on  Cottage  Grove  avenue  and  43d  street,  thus  form- 
ing a  circuit.  The  evidence  shows  that  "  it  is  important  to 
make  this  circuit,  in  order  to  keep  the  water  pure  and  fresh." 
Each  part,  therefore,  is  necessary  to  the  end  in  view,  and  all 
complete  a  single  improvement.  The  case  is  entirely  different, 
in  that  regard,  from  Weckler  v.  Chicago,  61  111.  145.  See 
People  ex  rel.  etc.  v.  Sherman  et  al.  83  111.  165,  where  a  like 
ruling  obtained. 

Another  objection  urged  is,  that  the  ordinance  provides 
that  the  improvement  shall  be  wholly  by  special  assess- 
ment, which,  it  is  claimed,  is  repugnant  to  §  24,  art.  9, 
chap.  24,  Rev.  Stat.  1874,  p.  235.  That  section  relates  only 
to  the  duty  of  commissioners  appointed  under  §  23;  and  it 
neither  is,  nor  purports  to  be,  a  limitation  upon  the  corporate 
authorities  in  respect  to  the  mode  by  which  local  improve- 
ments shall  be  made.  It  is  expressly  provided  by  §  1  of  the 
same  article,  that  the  corporate  authorities  of  cities  and  villages 
are  thereby  "  vested  with  power  to  make  local  improvements 
by  special  assessment,  or  by  special  taxation,  or  both,  of  con- 
tiguous property,  or  general  taxation,  or  otherwise,  as  they 
shall  by  ordinance  prescribe." 

Again,  it  is  objected  that  the  assessment  is  to  pay  for  work 
already  done;  and  this,  it  is  insisted,  is  beyond  the  corporate 
power. 

We  see  no.reason  why  the  assessment  may  not  be  for  work 
already  done  in  good  faith,  by  the  corporate  authority,  or 
under  its  direction,  in  anticipation  of  the  special  assessment. 
This  would  seem  to  be  clearly  contemplated  by  the  49th  sec- 
tion of  the  same  article  before  referred  to,  which  provides: 
"All  persons  taking  any  contract  with  the  city  or  village,  and 
who  agree  to  be  paid  from  special  assessments,  shall  have, 
no  claim  or  lien  upon  the  city  or  village  in  any  event,  except 
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from  the  collections  of  the  special  assessments  made  for  the 
work  contracted  for;"  and,  also,  by  the  50th  section,  which 
provides  that  "all  contracts  for  the  making  of  any  public 
improvement,  to  be  paid  for,  in  whole  or  in  part,  by  a  special 
assessment,"  shall  be  let  in  a  particular  way  therein  prescribed. 
The  validity  of  such  assessments  has  been  recognized  in  Cre- 
ote  et  al.  v.  Chicago,  56  111.  423,  and  Goodrich  v.  Minonk,  62 
id.  121.  And  the  contrary  is  not  held  in  the  cases  referred  to 
by  counsel  for  the  appellant. 

In  Pease  v.  Chicago,  21  111.  500,  the  language  of  the  court 
referred  to  by  the  counsel  had  reference  to  improvements 
made  by  private  parties,  without  any  contract  with  or  liability 
by  the  city  authorities;  and  the  right  to  make  compensation 
therefor  out  of  a  special  assessment,  is  repudiated  upon  the 
ground  that  the  city  was  under  no  legal  liability  to  the  parties 
whatever,  and  not  for  the  reason  that  it  was  to  pay  for  improve- 
ments  already  made.  The  facts  and  ruling  in  Peck  v.  Chi- 
cago, 22  111.  578,  were  the  same. 

It  is  also  objected,  that  the  hydrants  used  were  not  such  as 
were  required  by  the  ordinance.  The  ordinance  called  for 
Holly  hydrants,  but  Cregier  hydrants  were  used. 

The  evidence  shows  that  the  Cregier  hydrants  cost  slightly 
more  than  the  Holly  hydrants,  but  are  greatly  superior  in  point 
of  utility. 

The  objection,  if  tenable,  should  have  been  brought  forward 
by  bill  for  injunction  before  the  work  was  completed.  It  is 
not  admissible  now,  when  the  work  has  been  completed  in 
that  way  without  objection  on  the  part  of  appellant. 

It  is  said  in  Cooley  on  Taxation,  in  discussing  questions 
relating  to  special  assessments,  at  page  468:  "It  is  no  defense 
to  an  assessment,  that  the  contract  for  the  work  was  not  per- 
formed according  to  its  terms.  The  proper  authorities  must 
decide  upon  this,  and,  if  they  accept  the  work,  the  acceptance, 
in  the  absence  of  fraud,  is  conclusive." 

The  objection  taken  to  the  publication  of  notice  is  without 
merit.  The  publication  of  the  newspaper  was  in  the  village; 
where  the  printing  was  done  is  immaterial.  It  was  a  local 
8— 85th  III. 
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newspaper  to  all  intents  and  purposes,  as  much  so  as  if  the 
entire  process  of  manufacturing  it  had  been  conducted  in  the 
village.  The  statute  does  not  require  a  publication  when  by 
a  weekly  newspaper,  for  "  two  full  weeks,"  but  for  "  two  suc- 
cessive weeks,"  which  is  fully  complied  with  by  a  publication 
as  here  made  on  May  Tth  and  May  14.  See  Garrett  v.  Moss, 
20  111.  554;  Madden  v.  Cooper,  47  id.  359. 

The  remaining  objections  we  deem  untenable,  and  fail  to 
notice  them  seriatim  merely  because  we  do  not  conceive  their 
discussion  at  length  important. 

Judgment  affirmed. 


Samuel  Vaistnatta 

v. 

John  W.  Brewer  et  al. 

Fees — mileage  in  serving  process.  Where  an  officer  serves  a  subpoena 
for  several  witnesses  residing  at  one  place,  on  the  same  day,  requiring 
one  trip  only,  he  may  rightfully  charge  mileage  from  the  place  of  holding 
court  to  the  residence  of  each  witness,  and  return,  for  each  witness  served. 
If  he  fails  to  make  service,  he  can  charge  for  no  mileage,  and  if  he  has  to 
travel  beyond  the  residence  of  the  witness,  he  can  not  charge  except  for  the 
distance  to  his  residence  and  return. 

Appeal  from  the  Circuit  Court  of  Vermilion  county. 

Messrs.  Evans  &  Swallow,  for  the  appellant. 

Messrs.  Mason  &  Calhoun,  for  the  appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  motion  to  re-tax  costs.  The  question  presented 
for  decision  involves  the  construction  of  the  following  clause 
of  section  19,  chapter  53,  Eev.  Stat.  1874:  "Mileage,  for  each 
mile  of  necessary  travel  to  serve  any  -such  writ  or  process  as 
aforesaid,  (a  subpoena  being  one  before  named,)  calculating 
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from  the  place  of  holding  the  court  to  the  place  of  residence 
of  the  defendant  or  witness,  five  cents  each  way."  And  it  is 
whether,  when  a  subpoena  for  several  witnesses  residing  at  one 
place,  say  twenty-five  miles  from  the  place  of  holding  court, 
is  delivered  to  the  sheriff,  and  is  served  by  him  in  one  day,  on 
one  trip,  he  is  confined  to  the  fifty  miles  of  actually  necessary 
travel  to  serve  the  same,  or  is  allowed  to  charge  for  fifty  miles' 
travel  for  each  witness  so  served.  We  think  the  latter — that 
he  may  charge  for  each  witness  served,  the  number  of  miles 
named.  We  understand  such  to  have  been  the  uniform  prac- 
tice under  similar  provisions  of  the  statute.  Taking  any  one 
witness  alone,  by  himself,  the  officer  might  properly  return 
that  as  the  necessary  travel  in  serving  him.  It  is  insisted  that 
in  allowing  to  the  word  "  necessary  "  its  proper  force  and  sig- 
nificance, "necessary  travel"  must  mean  the  distance,  only, 
which  is  indispensably  traveled  to  serve  the  process;  but  the 
word  "necessary"  is  not  infrequently  used  in  the  law  in  a 
less  restrictive  sense  than  that  of  absolutely  necessary. 

Looking  at  the  one  instance  by  itself,  here  complained  of, 
the  fees  may,  at  first  blush,  seem  larger  than  they  should  be, 
and  to  embrace  a  charge  for  more  than  the  necessary  travel  in 
serving  the  writ — the  sheriff  charging  $80  mileage  for  sub- 
poenas served  by  one  deputy,  in  one  day,  on  one  trip;  but  the 
officer  in  this  one  instance  happened  to  be  fortunate,  and  find 
all  the  witnesses  at  one  time  and  place,  and  was  saved  any 
other  journey.  In  another  case,  he  might  have  to  make  as 
many  separate  journeys  as  there  are  witnesses. 

Again,  officers  frequently  make  fruitless  journeys,  and  fail 
in  effecting  service,  owing  to  the  absence  from  their  place  of 
residence  of  defendants  or  witnesses,  in  which  case  no  mileage 
is  allowed;  or  they  may  have  to  travel  a  greater  distance  than 
to  the  place  of  residence  to  make  service,  but  the  charge  may 
only  be  for  the  distance  to  place  of  residence. 

Upon  the  whole,  in  the  allowance  of  this  practice  of  con- 
structive mileage,  which  is  here  questioned,  officers  do  not,  per- 
haps, in  view  of  all  the  travel  they  undergo  in  making  service 
of  writs  and  process,  receive  anything  more  for  mileage  than 
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the  fair  and  reasonable  compensation  contemplated  by  the  stat- 
ute and  given  as  for  necessary  travel. 

The  ruling  of  the  circuit  court  was  in  accordance  with  the 
view  here  expressed,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Harrietta  V,  Helm 

v. 

John  K.  Webster. 

1.  Reversion — on  vacating  a  street.  Where  a  party,  in  conveying  land 
to  a  city  for  a  street,  provides  in  his  deed  that,  when  the  same  shall  cease 
to  be  used  as  a  street,  or  the  street  shall  be  abandoned  or  vacated,  it  shall 
revert  to  the  grantor,  his  heirs  or  assigns,  on  vacation  of  the  street  the  land 
will  pass  back  to  such  grantor  or  his  assigns,  by  virtue  of  such  clause,  and 
also  upon  general  principles,  without  such  a  reservation. 

2.  Divestiture  op  title — by  legislative  action.  Where,  by  the  terms 
of  the  conveyance  of  land  for  a  street,  or  under  the  law  in  force  at  the  time 
of  the  opening  of  a  street,  the  title  to  the  ground  embraced  by  the  street  will 
revert  to  the  former  owner  on  its  abandonment  or  vacation,  the  legislature 
has  not  the  power  under  the  constitutional  limitations  to  divest  such  former 
owner  of  his  right,  and  to  vest  the  title  in  another. 

3.  Boundary — owner  of  lot  takes  no  title  to  street.  The  limits  of  a  lot  abut- 
ting upon  a  street  is  the  extent  of  the  ownership,  and  it  can  not  be  asserted 
beyond  those  lines  and  extended  into  the  street  on  its  vacation. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Arntzen  &  Moore,  for  the  appellant. 

Messrs.  Keath  &  Sprigg,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  ejectment,  in  the  Adams  circuit  court,  brought  by 
John  K.  Webster,  plaintiff,  and  against  Harrietta  Y.  Helm, 
defendant,  to  recover  the  possession  of  the  south  half  of  Jersey 
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street,  adjoining  lot  six  (6),  in  block  five  (5),  in  the  city  of 
Quincy,  described  in  the  declaration  by  metes  and  bounds. 

On  plea  of  not  guilty  pleaded,  the  cause  was  tried  by  the 
court  without  a  jury,  and  there  was  a  finding  for  the  plaintiff, 
that  the  fee  of  the  land  was  in  him,  and  judgment  accordingly. 
To  reverse  this  judgment  the  defendant  appeals. 

The  leading  facts  are,  that  Samuel  Holmes,  then  being  the 
owner  of  the  land  on  which  this  street  was  projected,  on  the 
24th  of  August,  1855,  joined  with  others  in  a  deed  of  the 
premises  to  the  city  of  Quincy,  for  the  purpose  of  being  used 
as  a  public  street  of  the  city.  The  deed  contained  this  pro- 
vision: "  It  is  hereby  provided  and  understood  that,  when  said 
premises  shall,  after  being  opened  as  a  street,  cease  to  be  used 
as  such,  or  whenever  such  street  as  may  be  opened  over  said 
premises  shall  be  abandoned  or  vacated  by  said  city,  the  same 
shall  revert  to  the  present  owners  thereof,  their  heirs  or  assigns, 
the  same  as  though  this  deed  had  never  been  made."  This 
deed  was  duly  acknowledged,  delivered  and  recorded,  and  on 
the  first  day  of  October,  1855,  the  same  was  accepted  by  a  vote 
of  the  city  council,  and  the  land  used  as  a  public  street  of  the 
city,  and  so  continued  until  March  14,  1876,  when  the  same 
was  legally  vacated  by  order  of  the  city  council,  and  wholly 
abandoned  as  a  street  by  the  city. 

Ten  years  after  the  execution  of  thrs  deed  by  Holmes,  on 
November  18, 1865,  all  the  right,  title  and  interest  of  Holmes 
to  the  premises  passed  by  proper  conveyances,  as  well  the 
reversion,  to  the  plaintiff,  Webster.  Webster,  on  the  7th  of 
October,  1867,  for  the  purpose  of  making  an  addition  to  the 
city  of  Quincy,  and  sub-dividing  the  premises,  caused  the 
same  to  be  surveyed  and  a  plat  thereof  to  be  made,  dividing 
into  blocks  and  lots,  streets  and  alleys,  which  was  approved 
by  the  city  council,  and  duly  acknowledged  and  recorded  as 
"  J.  K.  Webster's  addition  to  the  city  of  Quincy."  The  street 
marked  "  Jersey  street,"  on  this  plat,  runs  east  and  west,  and 
lot  six  (6),  in  block  five  (5),  is  on  the  south  side  of  that  street, 
abutting  lengthwise  thereon. 

After  this,  Webster,  on  the  10th  of  October,  1867,  conveyed, 
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by  proper  deed,  to  M.  Y.  B.  Holmes,  lots  five  and  six,  in  block 
five,  who  afterwards,  on  December  18,  1872,  conveyed  the 
same  to  appellant,  Harrietta  V.  Helm. 

Appellant  claims  that  the  premises  in  controversy  are  in- 
cluded in  block  six,  and  passed  to  her  in  virtue  of  these  last 
conveyances,  and  making  and  recording  the  plat,  by  force  of 
the  statute  of  1865,  and  the  vacation  of  the  street  by  the  city 
council. 

This  is  the  only  question:  who  owns  the  south  half  of  Jer- 
sey street. 

Appellant  rests  her  claim  wholly  upon  this  provision  of  the 
statute  of  1865:  When  any  street,  etc.,  shall  have  been,  or 
may  hereafter  be,  vacated  under  or  by  virtue  of  any  act  or  acts 
of  this  State,  the  lot  or  tract  immediately  adjoining  shall 
extend  to  the  central  line  of  any  such  street  so  vacated,  unless 
otherwise  specially  provided  in  the  act  vacating  the  same. 
Sess.  Laws  1865,  p.  130,  sec.  1. 

It  can  not  be  denied  that,  by  virtue  of  Holmes'  deed  to 
appellee,  of  November  18,  1865,  appellee  became  vested  with 
all  the  rights  reserved  by  Holmes  in  his  deed  of  August  24, 
1855;  but  without  that  reservation  in  this  deed,  Holmes,  on 
general  principles,  would  have  been  remitted  to  his  title,  on 
the  abandonment  of  the  street  by  the  city.  The  grant  of  the 
street  to  the  city  of  Quincy  was  only  in  trust  for  the  uses  and 
purposes  set  forth  in  the  deed  and  intended  by  the  parties. 
This  is  the  doctrine  of  this  court.  Trustees  of  Illinois  and 
Michigan  Canal  v.  Haven  et  al.  11  111.  554;  Hunter  v.  Mid- 
dleton,  13  ib.  50,  and  the  late  case  of  Gebhardt  v.  Hemes,  75 
ib.  301. 

The  proposition  sought  to  be  maintained  by  appellant,  we 
think,  has  been  settled  against  her  by  the  cases  of  St.  John  v. 
Quitzow,  72  111.  334,  and  Gebhardt  v.  Reeves,  supra.  In 
those  cases,  the  same  point  was  distinctly  made,  and  it  was 
held  that  whatever  rights  appellant  had  in  the  premises,  (and 
they  were  the  same  as  those  claimed  by  appellee  here,)  could 
not  be  divested  by  direct  legislative  action. 

So,  in  the  case  of  Gebhardt  v.  Beeves,  ante,  the  point  was 
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more  fully  discussed,  and  a  construction  put  upon  the  act  of 
1851,  under  which  the  street  in  that  case  was  vacated.  That 
act  authorized  the  corporate  authorities,  upon  petition  of  the 
property  owners,  to  vacate  the  streets,  and  convey  by  quitclaim 
deed  any  interest  the  city  had  in  the  street  to  the  owners  of 
lots  and  lands  next  adjoining.  -  In  principle,  it  is  the  same  in 
effect  as  the  act  of  1865,  and  it  was  held,  the  fee  plaintiff  had 
in  the  street  and  alley  could  not  be  divested  and  transferred  to 
the  adjacent  owners  by  direct  legislative  action.  An  intention 
to  take  the  property  of  one,  and  transfer  it  to  another,  without 
compensation,  ought  not  to  be  attributed  to  the  legislature, 
and  a  law  that  would  have  that  effect  would  be  in  violation  of 
the  constitution,  as  well  as  unjust.  This  case  also  holds  the 
limits  of  a  lot  must  be  the  extent  of  the  ownership,  and  it 
can  not  go  beyond  those  lines. 

We  do  not  think  there  is  any  just  ground  for  the  claim  set 
up  by  appellant  in  this  case.  The  street  having  been  vacated 
and  abandoned  by  the  city,  on  March  14, 1876,  from  that  time 
the  fee  reverted  to  appellee,  and  is  in  him,  and  the  court  de- 
cided correctly. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


A.  G.  Teogdon,  Admr. 

v. 

Elizabeth  Mukphy  et  al. 

1.  Will— devise  of  life  estate  with  remainder.  A  bequest  was  in  these 
words :  "I  give  and  bequeath  to  my  beloved  wife,  K,  during  her  natural  life, 
all  the  stock  and  personal  property  of  which  I  may  be  in  possession  at  my 
decease ;  also  the  plantation  on  which  I  reside.  *  *  After  the  death  of 
my  wife,  the  whole  of  the  home  farm  shall  go  to  my  daughter,  Polly;  but 
in  the  event  of  her  (Polly)  dying  without  an  heir,  then  I  direct  the  place  to 
be  sold,  and  the  proceeds  of  said  land  and  personal  property  to  be  equally 
divided  among  my  lawful  heirs : "  Held,  that  the  widow  took  a  life  estate, 
only,  in  the  personal  property,  with  remainder  to  heirs  of  the  testator. 
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2.  Same — may  be  a  life  estate  in  personalty.  A  life  estate  in  personal 
property,  with  a  remainder  over,  may  be  created  by  will.  In  such  case, 
upon  the  death  of  the  tenant  for  life,  the  property  so  bequeathed  remaining 
must  be  distributed  to  the  remainder-men. 

3.  Error — does  not  always  reverse.  The  admission  of  an  incompetent 
witness  to  testify  in  a  case,  where  the  other  proofs  and  admissions  of  fact 
justify  the  judgment,  affords  no  valid  ground  for  a  reversal. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Son. 
O.  L.  Davis,  Judge,  presiding. 

Messrs.  Trogdon  &  Capps,  for  the  appellant. 

Messrs.  Bishop  &  McKinlay,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 


There  are  but  two  questions  presented  by  this  record — first, 
as  to  the  competency  of  witnesses,  and  secondly,  whether  the 
law  permits  a  testator  to  bequeath  property  for  life,  with  re- 
mainder over. 

This  was  a  proceeding  for  the  final  settlement  and  distribu- 
tion of  the  personal  estate  of  Catharine  Clapp,  deceased,  com- 
menced in  the  county  court  of  Edgar  county  at  the.  March  term, 
1876,  thereof.  On  the  trial,  it  was  admitted  by  appellees  that  the 
settlement  exhibited  by  the  administrator  was  true  and  correct; 
that  the  whole  amount  of  the  estate  was  $1031.83 — debts  and 
expenses,  $250.39 — leaving  for  distribution,  $781.44;  that  ap- 
pellees Barnhart  Clapp,  Minerva  Gill,  Christian  Francis,  Mary 
C.  Trogdon  and  James  G.  Roberts,  are  the  heirs  of  Christian 
and  Catharine  Clapp,  deceased;  that  they  were  all  children, 
except  James  G.  Roberts,  who  was  a  grand-son,  whose  mother 
was  deceased;  that  Christian  Clapp  died  in  November,  1857, 
testate,  and  that  his  widow,  Catharine,  died  the  19th  of  June, 
1872,  intestate. 

Appellees  read  in  evidence  the  last  will  of  Christian  Clapp, 
deceased,  which  had  been  duly  probated,  against  the  objection 
of  the  administrator.  By  the  will,  testator  first  requires  the 
payment  of  his  debts  and  funeral  expenses.  The  second  clause 
is  this: 
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"  I  give  and  bequeath  to  my  beloved  wife,  Catharine,  during 
her  natural  life,  all  the  stock  and  personal  property  of  which 
I  may  be  in  possession  at  my  decease,  also  the  plantation  on 
which  I  reside;  but  should  my  daughter,  Polly,  become  of 
age,  or  marry,  and  desire  it,  she  shall  have  the  east  half  of 
said  farm  for  her  benefit.  Nevertheless,  I  reserve  to  my  wife 
the  right  to  get  firewood  off  of  any  part  of  the  whole  farm 
she  may  choose;  and  my  wife  may,  if  there  is  any  stock  or 
property  she  does  not  want  to  keep,  sell  or  dispose  of  the  same 
in  any  way  she  shall  think  best;  and  after  the  death  of  my 
wife,  the  whole  of  the  home  farm  shall  go  to  my  daughter, 
Polly;  but  in  the  event  of  her  (Polly)  dying  without  an  heir, 
then  I  direct  the  place  to  be  sold,  and  the  proceeds  of  said 
land  and  personal  property  to  be  equally  divided  amongst  my 
lawful  heirs." 

The  will  then  provides  for  making  the  heirs,  at  the  death 
of  his  wife,  equal  from  the  property  which  may  be  left  at  that 
time,  and  an  equal  distribution  of  the  remainder. 

After  introducing  evidence  as  to  what  the  executor  had  paid 
and  delivered  to  the  widow,  this  agreement  was  read  in  evi- 
dence: 

"  It  is  agreed  and  admitted  that  the  following  facts  are  true, 
for  the  purposes  of  this  case:  That  JBarnhart  Clapp,  executor 
of  Christian  Clapp,  deceased,  turned  over  specific  articles  of 
property  to  Catharine  Clapp,  December  the  12th,  1857,  valued 
by  the  appraisers  at  $655,  and  took  her  receipt  for  money,  prior 
to  November  25th,  1863,  for  $460.26— total  taken  and  received 
by  widow,  $1115.26;  and  this  was  the  whole  of  the  personal 
assets  of  said  Christian  Clapp,  deceased,  after  payment  of 
debts  and  expenses  of  administration.  Catharine  Clapp's  award 
in  estate  was  $552.05,  as  allowed  and  approved  by  the  county 
court." 

On  a  trial,  the  county  court  made  an  order  of  distribution 
among  the  heirs;  whereupon  the  appellees  in  this  case  appealed 
to  the  circuit  court,  when,  on  a  hearing,  the  court  made  an 
order  for  distribution.  It  required  the  administrator  of  Catha- 
rine Clapp,  deceased,  of  the  sum  of  $781.34  then  in  his  hands, 
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that  he  distribute  the  sum  of  $460.26  to  the  heirs  of  Christian 
Clapp,  deceased,  under  his  will,  and  that  he  distribute  the 
balance  ($321.08)  amongst  the  heirs  of  Catharine  Clapp,  de- 
ceased. Whereupon  the  administrator  brings  the  record  to 
this  court  on  appeal. 

It  is  first  urged  that  the  language  of  the  will  does  not  show 
an  intention  on  the  part  of  the  testator  to  create  a  remainder 
on  the  life  estate  of  the  widow.  We  are  at  a  loss  to  under- 
stand how  it  can  be  claimed  that  the  intention  of  the  testator 
was  to  give  the  personal  property  absolutely  to  his  widow. 
He  commences  the  clause  by  saying,  in  explicit  terms,  that  he 
gives  it  to  her  during  her  natural  life,  and  he  closes  this  clause 
by  requiring  that  the  proceeds  of  this  personal  property  be 
equally  divided  amongst  his  lawful  heirs.  We  say  this  per- 
sonal property,  because  there  was,  and  from  the  provisions  of 
the  will  there  could  have  been,  no  other.  All  of  his  personal 
property  had  been  bequeathed  to  his  wife  in  the  first  part  of 
the  clause,  and  there  could  have  been  no  other  such  property 
in  his  mind  at  the  time.  This,  we  think,  is  so  manifest,  from 
reading  this  provision,  that  no  ingenuity  could  make  it  plainer, 
hence  we  shall  not  consume  time  in  discussing  it. 

It  is  next  urged,  that  even  if  it  was  the  intention  of  the  tes- 
tator to  create  only  a  life  estate,  and  to  limit  a  remainder  on 
it,  under  the  law  he  failed  of  his  purpose;  that  the  creation  of 
such  estates  in  personal  property  is  not  allowed  by  the  rules 
of  law ;  that  such  an  attempt  as  this  vests  the  absolute  title  in 
the  taker  of  the  life  estate. 

There  may  be  some  diversity  in  the  rulings  of  different 
courts,  but  we  regard  the  question  as  settled  in  this  court. 
In  Boyd  v.  Stratum,  36  111.  355,  Waldo  v.  Cummings,  45 
111.  423,  and  Burnett  v.  Lester,  53  111.  325,  it  was  held 
that  a  life  estate  in  personal  property,  with  a  remainder 
over,  might  be  created.  The  rules  announced  in  those  cases, 
we  think,  most  clearly  and  fully  govern  the  case  at  bar, 
and  we  can  not  suppose  appellant,  when  the  point  was  made 
in  argument,  expected  that  we  would  depart  from  the  rule. 
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He  has  urged  nothing  that  could  have  such  an  effect,  hence 
we  dismiss  the  question  without  further  discussion. 

This,  then,  left  in  the  hands  of  Catharine  Olapp,  at  the  time 
of  her  death,  $460.26  which  belonged  to  the  estate  of  Christian 
Clapp,  and  to  be  distributed  under  the  provisions  of  the  will. 
She  received  that  sum  under  the  provisions  of  the  will,  and 
could  only  acquire  such  title  to  it  as  the  will  gave  her,  which 
was  only  its  use  during  her  life. 

As  to  the  question  whether  the  husbands  of  appellees  were 
competent  witnesses  or  not,  it  is  a  matter  of  not  the  slightest 
consequence  in  this  case,  because  the  agreement  as  to  the  facts 
read  in  evidence,  as  well  as  appellant's  evidence,  fully  justify 
and  require  the  finding  of  the  court,  nor  has  there  been  any 
suggestion,  even,  that  the  testimony  of  these  witnesses  worked 
the  slightest  wrong  to  appellant,  and  we  will  not  thwart  jus- 
tice, oppress  the  parties  with  costs,  and  delay  them  in  their 
rights,  by  reversing  simply  on  an  almost  impalpable  techni- 
cality.    Courts  are  created  for  no  such  purpose. 

JSTor  can  we  see,  from  the  record  in  this  case,  any  ground 
for  urging  a  reversal  because  the  court  below  rendered  a  judg- 
ment against  the  administrator  for  costs,  as  we  fail  to  find  anv 
such  order.  The  order  set  out  by  appellant,  in  his  abstract  of 
the  amended  record,  directs  that  the  administrator  "  pay  the 
remaining  sum  of  $321.08  in  his  hands,  after  paying  the  costs 
of  administration,  to  the  heirs  of  Catharine  Clapp,"  naming 
each  of  them.  If  this  language  does  not  require  him  to  de- 
duct the  costs  and  then  distribute  the  balance,  it  would  be 
difficult  to  frame  language  for  the  purpose,  and  there  can,  so 
far  as  we  can  see,  be  no  possible  objection  to  the  order. 

We  have  been  unable  to  see  any  error  in  this  record,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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William  Richardson 

v. 

Robert  Hockejsthtjll  et  at. 

1.  Merger — extinguishment  of  mortgage — rule  in  equity.  A  court  of 
equity  will  keep  an  incumbrance  alive  or  consider  it  extinguished,  as  will 
best  serve  the  purposes  of  justice  and  the  actual  and  just  intention  of  the 
parties.  The  intention  is  the  controlling  consideration,  and  to  arrive  at  this 
the  court  will  look  into  all  the  circumstances  of  the  case. 

2.  If  a  mortgage  is  the  eldest  lien,  and  is  for  an  amount  equal  to  or  ex- 
ceeding the  value  of  the  mortgaged  premises,  and  the  mortgagee,  to  avoid 
the  expense  of  foreclosure,  takes  a  conveyance  from  the  mortgagor,  a  court 
of  equity  will  not  permit  the  mortgaged  premises  to  be  swept  away  from 
him  by  a  junior  judgment  creditor,  without  payment  of  the  mortgage,  under 
the  pretense  that  its  lien  has  been  lost  by  merger,  but  will  enjoin  the  sale  at 
law,  or  restrict  the  judgment  creditor's  lien  to  the  equity  of  redemption. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dtjmmek  &  Brown,  for  the  appellant. 

Messrs.  Morrison,  "Whitlock  &  Lippincott,  for  the  ap- 
pellees. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

On  the  16th  day  of  July,  1873,  Benjamin  F.  Bergen,  being 
seized  of  two  certain  lots  in  Jacksonville,  gave  a  mortgage  on 
the  property  to  William  Richardson,  to  secure  a  note  of  $1000 
and  interest,  due  June  16,  1874.  Subsequently  Bergen  sold 
the  lots  to  Thomas  O'Brien,  subject  to  the  mortgage,  which 
O'Brien  assumed  and  agreed  to  pay.  On  the  16th  day  of  June, 
1874,  the  defendants,  Nichols  &  Brennan,  recovered  a  judg- 
ment against  O'Brien  for  $284.60,  and  on  the  21st  day  of  Sep- 
tember, 1874,  the  defendants,  Hockenhull,  King  &  Elliott, 
recovered  a  judgment  against  O'Brien  for  the  sum  of  $500. 
The  original  mortgage  given  by  Bergen  to  Richardson,  not  hav- 
ing been  paid,  Richardson  prepared  the  necessary  papers  to 
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foreclose  the  same,  when,  on  the  24th  day  of  October,  1874,  an 
arrangement  was  made  by  which  O'Brien  conveyed  by  quit- 
claim deed  the  equity  of  redemption  to  Itichardson,  in  satis- 
faction of  the  mortgage  debt.  Bergen,  at  the  same  time,  made 
a  quitclaim  deed  to  Richardson,  and  two  days  afterwards  the 
$1000  note  was  surrendered  and  the  mortgage  released  upon 
the  record. 

After  the  mortgage  given  to  Richardson  was  canceled  of 
record,  executions  were  issued  upon  the  two  judgments  and 
levied  upon  the  property.  This  bill  was  filed  by  Richardson 
to  enjoin  a  sale  of  the  property  under  the  executions,  and  for 
the  purpose  of  foreclosing  the  mortgage  given  by  Bergen  to 
him  on  the  16th  day  of  July,  1873,  but  which  he  had  can- 
celed of  record  at  the  time  O'Brien  had  conveyed  the  equity 
of  redemption  to  him  in  October,  1874.  Upon  the  hearing,  a 
decree  was  rendered  dismissing  the  bill,  to  reverse  which  Rich- 
ardson appealed. 

It  is  urged  by  appellees,  that  when  Richardson  accepted  a 
deed  from  O'Brien  his  mortgage  became  merged  in  the  fee, 
and  ceased  to  be  a  prior  lien  on  the  premises  as  against  the 
two  judgments;  and  this,  as  we  understand  the  record,  is  the 
only  important  question  presented.  It  does  not  necessarily 
follow,  that  a  merger  exists  where  a  greater  and  less  estate  are 
united  in  the  same  person.  As  is  said  by  Hilliard  on  Real 
Property,  vol.  1,  page  444,  "A  court  of  equity  will  keep  an 
incumbrance  alive  or  consider  it  extinguished,  as  will  best 
serve  the  purposes  of  justice  and  the  actual  and  just  intention 
of  the  parties.  It  will  sometimes  hold  a  charge  extinguished 
where  it  would  subsist  at  law;  and  sometimes  preserve  it 
when,  at  law,  it  would  be  merged."  The  question  is  always 
one  of  intention.  The  interest  of  the  parties  and  intention 
are  to  be  the  controlling  considerations. 

In  Campbell  v.  Carter,  14  111.  286,  where  a  question  of  this 
character  arose,  it  is  said,  "The  intention  is  the  controlling  con- 
sideration where  it  has  been  made  known,  or  can  be  inferred 
from  the  acts  and  conduct  of  the  party;  and  the  court  will 
look  into  all  the  circumstances  of  the  case  to  ascertain  his  real 
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intention.  *  f  If  no  intention  has  been  manifested  equity 
will  consider  the  incumbrance  as  subsisting  or  extinguished, 
as  may  be  most  conducive  to  the  interests  of  the  party."  In 
Edgerton  v.  Young,  43  111.  464,  the  same  doctrine  was  an- 
nounced, and  the  court  used  the  following  language,  which 
seems  to  be  directly  in  point  here:  "If  a  mortgage  is  the 
eldest  lien,  and  is  for  an  amount  exceeding  the  value  of  the 
premises,  and  the  mortgagee,  to  avoid  the  expense  of  fore- 
closure, takes  a  conveyance  from  the  mortgagor,  a  court  of 
equity  would  not  permit  the  mortgaged  premises  to  be  swept 
away  from  him  by  a  junior  judgment  creditor,  without  pay- 
ment of  the  mortgage,  under  the  pretense  that  its  lien  had 
been  lost  by  merger." 

Applying  these  principles,  a  correct  solution  of  the  case 
would  not  seem  to  be  difficult.  Richardson's  mortgage  was 
the  first  lien,  and  the  property  was  not  worth  a  sum  exceeding 
the  amount  of  his  note  and  mortgage.  O'Brien  held  a  bare 
equity  of  redemption,  which  he  released  by  quitclaim  deed 
without  any  consideration  except  the  discharge  of  the  mort- 
gage indebtedness.  The  release  was  taken  merely  to  save  the 
trouble  and  expense  of  foreclosing  the  mortgage.  Under  such 
circumstances  it  is  unreasonable  to  believe  it  was  the  intent  of 
Richardson  to  give  up  his  mortgage,  which  secured  him  in 
his  debt,  and  leave  the  property  free  and  clear  to  be  taken  on 
judgments  which  were  a  lien  only  oh  the  equity  of  redemp- 
tion of  O'Brien. 

The  rights  of  Richardson,  as  well  as  the  ends  of  justice, 
alike  demand  that  the  two  estates  should  be  kept  alive,  and 
where  such  is  the  case  equity  will  so  treat  them.  This  we 
understand  to  be  the  recognized  rule  in  all  the  cases  where  the 
question  has  arisen.  The  case  of  Campbell  v.  Garter,  supra, 
cited  and  relied  upon  by  appellees,  where  it  was  held  a  merger 
existed,  is  very  different  in  its  facts  from  the  case  before  us. 
There,  the  debt  and  security  were  both  canceled,  and  the  re- 
lease of  the  equity  of  redemption  was  not  the  only  considera- 
tion received, —  the  mortgagee  obtained  the  covenants  of 
warranty  of  the  mortgagor,   and  a  relinquishment  of  a  dower 
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interest  in  the  property,  which  were  regarded  bj  the  court  as 
important  facts  in  the  decision  of  the  case;  while  here,  O'Brien 
merely  conveyed  his  equity  of  redemption  by  quitclaim  deed, 
in  payment  and  satisfaction  of  the  mortgage  indebtedness. 
This  case,  in  its  facts,  is  similar  to  Fitts  et  at.  v.  Davis  et  al. 
4%  111.  391,  in  which  it  was  held,  that  where  the  mortgagor 
conveyed  to  the  mortgagee,  in  payment  of  the  mortgage,  a 
junior  judgment  creditor  did  not  acquire  a  lien  superior  to 
the  mortgage,  but  the  lien  attached  only  to  the  equity  of  re- 
demption, which  had  been  conveyed.  So  in  this  case,  the  lien 
of  the  judgments  attached  to  the  interest  O'Brien  had  in  the 
premises  at  the  time  the  judgments  were  rendered,  which  was 
an  equity  of  redemption.  While  the  conveyance  from  O'Brien 
to  Richardson  did  not  destroy  that  lien,  or  prevent  it  from 
being  sold,  the  judgment  creditors,  by  virtue  of  the  convey- 
ance, acquired  no  rights  superior  to  those  they  had  before; 
and  when  they  attempted  to  take  the  property  in  defiance  of 
the  rights  of  Richardson,  he  had  an  undoubted  right  to  invoke 
the  aid  of  a  court  of  equity  to  foreclose  his  mortgage  and 
enjoin  the  sale  of  the  property. 

The  decree  of  the  circuit  court  will,  therefore,  be  reversed, 
and  the  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

Decree  reversed. 


Wesley  Best 
v. 

James  A.  Beal, 


Bill  of  exceptions— presumption  to  sustain  judgment.  "Where  one  is 
made  a  party  to  a  judgment  by  scire  facias,  and  the  evidence  is  not  preserved 
in  a  bill  of  exceptions,  it  will  be  presumed  that  it  showed  the  defendants  to 
be  jointly  liable. 

"Writ  of  Error  to  the  Circuit  Court  of  Macoupin  county; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 
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Messrs.  G.  B.  &  F.  W.  Burnett,  for  the  plaintiff  in  error. 
Messrs.  Pinaker  &  Keplinger,  for  the  defendant  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Wesley  Best  was  sned,  in  an  action  of  assumpsit,  with  J.  M. 
Buck  and  C.  P.  Buck.  Service  was  had,  in  the  first  instance, 
on  the  last  named  defendants,  and  there  being  no  appearance 
for  either  of  them,  judgment  was  rendered  by  default  against 
both  of  them,  and  scire  facias  was  awarded  against  Best  to 
show  cause  why  he  should  not  be  made  a  party  to  that  judg- 
ment. Service  of  the  scire  facias  having  been  had  on  him, 
and  there  being  no  appearance  in  his  behalf,  he  was  made 
a  party  on  default  to  the  judgment  previously  rendered  against 
his  co-defendants. 

The  declaration  contains  two  special  counts,  and  also  the 
common  money  counts.  In  the  first  special  count,  it  is  aver- 
red defendants  jointly  made  the  note  described,  and  afterwards 
Best  indorsed  and  delivered  it  to  one  Holden,  who  indorsed 
and  delivered  it  to  plaintiff,  and  in  the  second  count  it  is  aver- 
red defendants  J.  M.  Buck  and  C.  P.  Buck  made  their  note  to 
Best,  and  afterwards,  in  consideration  Holden  would  accept 
and  receive  it  from  him,  Best  indorsed  and  delivered  it  to 
Holden  with  his  written  guaranty  to  "pay  the  sum  of  money 
specified,  "  the  same  as  if  he  were'  principal  and  maker  of 
the  note,"  and  that  Holden  afterwards  assigned  it  to  plaintiff, 
whereby  all  of  defendants  became  liable  to  pay  plaintiff  the 
note  and  interest. 

In  making  the  transcript  of  the  record,  the  clerk  certifies, 
that  at  a  term  subsequent  to  the  one  at  which  the  declaration 
was  filed,  there  was  filed  in  his  office  and  among  the  papers  of 
the  cause,  such  a  note  as  is  described  in  the  second  special 
count  of  the  declaration,  with  an  indorsement  written  on  the 
back,  as  follows:  "March  21,  1874.  For  value  received,  I 
this  day  assign  the  within  note  to  Reuben  H.  Holden,  or  order, 
and  do  guarantee  payment  of  same  the. same  as  if  I  was  princi- 
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pal  therein.  Wesley  Best."  But  whether  that  note  was  read 
in  evidence  or  not,  the  record  is  silent. 

As  the  record  contains  no  bill  of  exceptions,  it  can  not  be 
known  what  evidence  was  heard  in  the  court  below.  It  is  re- 
cited in  the  judgment,  it  appeared  to  the  court  the  suit  was 
brought  on  "  an  instrument  in  writing  "  for  the  payment  of 
money,  but  what  that  "  instrument  in  writing "  was,  is  not 
disclosed.  It  may  have  been  a  promissory  note,  such  as  de- 
scribed in  the  first  special  count  of  the  declaration,  or  it  may 
have  been  an  "  instrument  in  writing  for  the  payment  of 
money,"  admissible  in  evidence  under  the  common  counts, 
and  in  either  case  the  evidence  would  sustain  the  judgment. 
Every  reasonable  presumption  should  be  indulged  in  favor  of 
the  judgment  of  the  court.  Nothing  to  the  contrary  appear- 
ing, it  must  be  held  the  court  found  correctly  defendants  were 
jointly  liable  in  the  action.  It  is  so  averred  in  the  declara- 
tion, and  the  default  of  defendants  admits  every  fact  well 
pleaded. 

Wo   error  appearing  in  the   record,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 


Samuel  G.  Haslett  et  al. 

v. 

James  H.  Grain. 

1.  Ejectment — commissioners  to  value  improvements,  etc.  Where  the 
court,  rendering  judgment  for  the  plaintiff,  in  an  action  of  ejectment,  at 
the  same  time  sustains  a  motion  for  the  appointment  of  commissioners  to 
value  improvements,  etc.,  under  the  statute,  it  will  be  presumed,  until  the 
contrary  is  made  to  appear,  that  the  defendant's  title  was  such  as  to  authorize 
the  appointment, — it  need  not  appear  affirmatively  that  the  defendant  had 
such  a  title. 

2.  Same — report  of  commissioners  not  conclusive.  The  report  of  com. 
missioners  appointed  by  the  court,  after  judgment  in  ejectment,  to  estimate 
the  value  of  the  defendant's  improvements,  is  not  final,  but  is  liable  to  be 
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excepted  to  for  any  erroneous  allowance.    If  erroneous,  the  court  should 
quash  the  report  on  motion. 

3.  Same — improvements  allowable.  The  defendant  in  ejectment,  on  judg- 
ment of  eviction,  is  not  entitled  to  be  reimbursed  for  improvements  made 
by  him  after  suit  brought,  though  made  under  a  contract  previously  made. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

Mr.  John  M.  Lansden,  for  the  appellants. 

Mr.  D.  T.  Linegar,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

An  action  of  ejectment  was  commenced  on  the  12th  day  of 
September,  1865,  in  the  circuit  court  of  Pulaski  county, 
to  recover  the  possession  of  a  certain  forty  acres  of  land. 
Judgment  having  been  rendered  in  favor  of  the  plaintiifs, 
at  the  November  term,  1870,  there  was  at  the  same  time 
a  motion  entered  by  the  defendant  for  the  appointment  of 
commissioners,  under  section  55  of  the  Ejectment  Act,  to 
assess  the  value  of  improvements  made  by  him.  At  the  May 
term,  1871,  the  motion  was  granted,  and  seven  commissioners 
appointed  for  the  purpose.  The  commissioners  subsequently 
made  their  report,  finding  the  value  of  all  improvements,  after 
deducting  waste,  and  rents  and  profits,  to  be  $492.50.  A  mo- 
tion was  made  by  the  plaintiffs  to  quash  the  report,  assigning 
several  reasons  therefor.  One  item  in  the  report,  the  sum  of 
$102.50,  the  excess  of  value  of  improvements  made  after 
notice,  over  rents  and  profits  received,  was  disallowed  by  the 
court,  and  the  motion  to  quash  the  report,  otherwise  overruled, 
and  excepted  to,  and  judgment  was  entered  for  the  defendant, 
upon  the  report,  for  $390  and  costs,  from  which  the  plaintiffs 
took  this  appeal. 

But  two  reasons  are  now  insisted  upon  why  the  report  should 
have  been  quashed — one,  that  it  does  not  appear  that  the 
commissioners  were  rightfully  appointed;  the  other,  that  the 
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evidence  heard  by  the  commissioners  did  not  support  their 
finding. 

As  this  appointment  of  commissioners  is  not  made  in  the 
course  of  the  ejectment  suit  before  judgment,  but  is  made 
subsequent  to  the  judgment,  it  is  claimed  that  it  is  a  special 
statutory  proceeding;  and  as  this  proceeding,  on  the  part  of  a 
defendant,  is  given  only  in  the  case  of  his  eviction  from  land 
for  which  he  can  show  a  plain,  clear  and  connected  title,  in 
law  or  equity,  deduced  from  the  record  of  some  public  office, 
it  is  contended  the  record  should  show  affirmatively  that  the 
defendant  had  such  a  title,  in  order  to  make  a  case  for  the 
appointment  of  such  commissioners,  and  jurisdiction  to  make 
the  appointment;  that  such  jurisdiction  must  affirmatively 
appear,  according  to  the  well  known  rule  upon  that  subject  in 
the  case  of  special  statutory  proceedings.  It  does  not  appear, 
from  the  record,  that  the  defendant  showed  or  had  such  title 
as  above  named. 

As  the  statute  names  that  the  court  giving  judgment  of 
eviction  shall,  at  the  time,  appoint  the  commissioners,  and  the  * 
record  shows  that  the  motion  for  the  appointment  of  commis- 
sioners was  made  at  the  time  the  judgment  was  rendered,  we 
are  of  opinion  that,  in  support  of  the  action  of  the  court,  it 
should  be  presumed,  until  the  contrary'is  made  to  appear,  that 
the  commissioners  were  rightfully  appointed;  that  the  defend- 
ant's title  authorizing  the  appointment  had  been  shown  to  the 
court.  Fowler  v.  H albert,  4  Bibb,  52,  seems  to  recognize 
such  as  the  rule.  There  is  no  evidence  that  the  defendant  did 
not  have  the  required  title. 

As  to  the  second  ground  for  quashing  the  report,  all  the 
evidence  heard  before  the  commissioners  is  preserved  in  the 
record,  and,  without  reviewing  it  in  detail,  we  will  say  of  it, 
that  it  very  clearly  appears  to  us  to  be  insufficient  to  sustain  the 
finding  of  the  commissioners.  All  the  improvements  that  the 
defendant,  under  the  evidence,  appears  to  be  entitled  to  recover 
for,  are  those  made  before  notice  of  the  adverse  claim,  viz:  the 
bringing  of  the  suit  on  September  12,  1865.  Such  improve- 
ments consisted  in  clearing  a  portion  of  the  land.     From  all 
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the  evidence,  we  can  not  see  that  the  defendant,  before  notice, 
cleared  more  than  about  six  acres.  The  most  he  claims  it  to 
be  worth,  by  his  own  testimony;  is  $25  per  acre.  This  would 
make  $150.  We  can  not  see,  under  the  testimony,  that  the 
defendant  is  really  entitled  to  recover  anything  more,  inti- 
mating no  opinion  whether,  in  view  of  the  whole  evidence,  he 
is  entitled  to  recover  that  or  any  amount.  Defendant  testified 
that  he  cleared,  in  the  whole,  thirty  acres,  a  part  of  which  was 
done  since  the  commencement  of  the  suit,  but  that  it  was 
done  under  a  contract  which  he  had  made  before  the  com- 
mencement of  the  suit,  for  doing  the  whole  work,  and  he  claims 
that  he  should  be  allowed  for  such  part,  as  for  improvements 
made  before  notice. 

We  can  not  admit  this  claim.  Improvements  made  after 
notice  are  not  to  be  regarded  as  improvements  made  before 
notice,  from  the  mere  fact  of  having  been  made  in  pursuance 
of  such  previous  contract  for  having  them  made. 

It  is  claimed  that  the  report  of  the  commissioners,  as  re- 
spects the  finding  upon  the  evidence,  is  final,  as  the  statute 
has  not  pointed  out  any  mode  of  taking  objection  thereto. 
The  proceeding  is  a  judicial  one,  an  incident  to  a  legal  suit 
within  the  ordinary  jurisdiction  of  the  court,  the  commis- 
sioners being  appointed  by  the  court  at  the  time  of  giving 
judgment  of  eviction,  and  being  required  to  lodge  their  report 
with  the  clerk  of  the  court,  and  .the  judgment  of  the  court  is 
afterward  to  be  entered  thereon.  We  are  of  opinion  that  it  is 
to  be  held  subject  to  the  supervision  of  the  court,  and  liable 
to  be  excepted  to  in  the  mode  done  here. 

In  Carrol  v.  Moss'  Heirs,  4  Bibb,  395,  which  we  take  to 
be  a  like  proceeding,  under  a  similar  statute,  the  right  of 
taking  objection  to  the  report  of  the  commissioners,  as  done 
here,  is  recognized,  while  it  is  acknowledged  that  it  is  the  pro- 
vince of  the  commissioners  to  ascertain  the  value  of  the  im- 
provements, and  that  a  court  ought  to  have  the  most  convincing 
and  satisfactory  evidence  of  the  incorrectness  of  their  estimate 
before  it  should  quash  or  commit  the -report  on  that  ground. 
See,  also,  Boss  v.  Irving,  14  111.  171. 
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We  think  the  court  below  erred'  in  refusing  the  motion  to 
quash  the  report,  and  the  judgment  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


John  Mason 

v. 

John  Showaltee. 

1.  Resulting  trust — land  purchased  with  money  of  another.  Where  a 
party  takes  a  deed  in  his  own  name  for  another,  and  pays  part  of  the  price 
with  such  other  person's  money,  and  the  balance  with  his  own,  this  will 
create  a  resulting  trust  in  favor  of  such  other  to  the  extent  of  his  money 
so  used,  with  interest.  „ 

2.  Money  had  and  received.  Where  a  party  purchased  land,  and  not 
being  able  to  pay  the  entire  purchase  money,  procured  another  to  advance 
the  balance,  who  took  a  conveyance  in  his  own  name  as  a  security,  and 
paid  part  of  the  price  out  of  the  real  purchaser's  money  in  his  hands,  and 
who  afterwards  sold  the  land  for  a  large  sum  without  any  foreclosure,  it 
was  held,  that  the  latter  was  liable  to  the  former  in  assumpsit  under  the 
common  counts,  to  the  extent  of  his  interest  in  the  land,  which  was  the 
amount  of  his  money  used  in  the  purchase,  with  interest,  and  the  value  of 
his  improvements. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  Showalter,  against 
John  Mason,  for  money  had  and  received. 

It  appears,  the  plaintiff  bought  a  tract  of  land,  and  procured 
the  defendant  to  advance  part  of  the  purchase  money,  who 
took  a  conveyance  in  his  own  name  to  secure  its  repayment. 
The  defendant  paid  on  the  land  $712  of.  the  plaintiff's  money, 
then  in  his  hands  as  guardian  of  the  plaintiff,  and  $225  ad- 
vanced by  the  plaintiff,  making  $937  in  all  of  the  plaintiff's 
money.  The  plaintiff  made  improvements  on  the  land.  Before 
the  suit,  the  defendant  sold  the  land  for  $1500,  and  received 
payment.  This  suit  was  brought  to  recover  the  plaintiff's 
share  in  the  price  received. 
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Mr.  R.  "W.  Mills,  and  Messrs.  Morrison,  Whitlock  & 
Lippincott,  for  the  appellant. 

Messrs.  Pollard  &  Phillips,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  on  the  common  counts,  in  the  Cass 
circuit  court.  The  pleas  were,  non  assumpsit  and  accord  and 
satisfaction,  on  which  a  trial  was  had,  resulting  in  a  verdict 
for  the  plaintiff,  on  which  the  court,  on  overruling  a  motion  for 
a  new  trial,  rendered  judgment,  and  the  defendant  appeals. 

On  a  careful  examination  of  the  points  made  on  the  record, 
we  are  unable  to  perceive  any  error.  The  plaintiff  had  an 
interest  in  this  land  to  the  extent  of  his  payments  on  it, 
and  the  recovery  is  for  no  more,  after  the  remittitur  was 
entered.  Appellant  never,  in  any  way,  foreclosed,  or  attempted 
to  foreclose,  this  interest,  and  as  he  sold  the  land  for  a  large 
sum,  he  ought  to  answer  to  appellee  for  his  interest  in  the 
land.  This  amounted  to  nine  hundred  and  thirty  seven  dol- 
lars in  money  paid  on  the  purchase,  and  created  a  resulting 
trust  in  the  land  to  that  extent,  with  interest  added,  for  which 
appellant  must  be  liable,  besides  the  value  of  the  improve- 
ments made  by  appellee.  Appellant,  as  he  held  the  legal  title 
as  security  only  for  his  advances,  could,  at  any  time,  if  there 
was  a  default  on  appellee's  part,  have  instituted  proceedings  in 
equity  to  have  the  security  disposed  of  to  reimburse  himself, 
and  the  surplus,  if  any,  paid  to  appellee.  But  he  never  at- 
tempted to  foreclose  appellee's  interest. 

We  perceive  no  error  in  the  record,  and  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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Lemuel  Andeeson 

v. 

Eliza  Friend. 

1.  Maxicious  prosecution — what  necessary  to  a  recovery.  To  recover 
in  an  action  for  malicious  prosecution,  there  must  be  malice  on  the  part  of 
the  prosecutor,  and  a  want  of  probable  cause  for  believing  that  the  accused 
is  guilty  of  the  offense  charged.  The  want  of  probable  cause  is  not  shown 
by  the  acquittal  of  the  accused. 

2.  If  the  prosecuting  witness  acts  in  good  faith,  on  evidence,  whether 
true  or  false,  which  is  sufficient  to  create  a  reasonable  belief  of  the  guilt  of 
the  accused,  he  is  protected  and  justified. 

3.  Same — advice  of  counsel.  Where  the  prosecutor  fairly  presents  all 
the  facts  to  a  respectable  practicing  attorney,  who,  from  such  statement  of 
facts,  advises  they  are  sufficient  to  warrant  a  prosecution,  the  prosecutor 
will  be  protected  against  a  suit  for  malicious  prosecution. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Mr.  E.  Lynch,  for  the  appellant. 

Messrs.  Beason  &  Blinn,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  from  this  record,  that  appellant  lost  two  large, 
fat  hogs,  which  he  supposed  were  stolen  from  his  inclosure. 
On  learning  facts  which  led  him  to  suppose  appellee  and  her 
husband,  and  others,  were  guilty  of  the  theft,  he  went  to  the 
prosecuting  attorney  and  laid  before  him  the  evidence  he  sup- 
posed he  had,  but  the  prosecuting  attorney  advised  that  the 
evidence  was  not  sufficient  to  procure  a  conviction.  Another 
witness  communicated  to  him  facts  which  he  professed  to  be 
willing  to  testify  to,  when  appellant,  with  the  witness,  went  to 
the  same  attorney,  and  the  witness  made  his  statement,  where- 
upon the  prosecuting  attorney  advised  that  the  evidence  was 
sufficient,  and  that  a  prosecution  should  be  instituted. 

Appellant  then  went  before  a  justice  of  the  peace  of  the 
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county,  and  procured  a  warrant  for  the  arrest  of  appellee  and 
her  husband.     Thev  were  arrested,  taken  before  the  magistrate, 

t/  &  7 

a  hearing  was  had,  and  the  justice  of  the  peace  discharged 
them ;  and  thereupon  appellee  brought  this  action  to  recover 
damages  for  an  arrest  where  there  were  no  reasonable  or 
probable  grounds  or  cause  for  the  arrest,  and  averring  that  it 
was  false  and  malicious.  Defendant  filed  the  general  issue, 
and  a  trial  was  had  before  the  court  and  a  jury,  resulting  in  a 
verdict  for  the  plaintiff.  Thereupon  a  motion  for  a  new  trial 
was  entered,  and  overruled,  and  judgment  entered  on  the  ver- 
dict, and  defendant  appeals. 

To  recover  in  this  class  of  cases,  there  must  be  malice  on 
the  part  of  the  person  starting  the  prosecution,  and  a  want 
of  probable  cause  for  believing  that  the  accused  is  guilty  of 
the  offense  charged;  nor  is  a  want  of  probable  cause  shown 
by  the  acquittal  of  the  accused.  If  such  were  the  rule,  but 
few,  if  any,  would  dare  to  make  any  effort  to  enforce  the  crim- 
inal laws  of  the  State.  To  do  so,  would  involve  the  prose- 
cuting witness,  wherever  the  prosecution  failed,  in  vexatious 
litigation  and  loss,  and  none  could  be  expected  to  incur  ,such 
hazards.  Prosecuting  witnesses  must  be  protected  where  they 
act  in  good  faith  on  facts  and  circumstances  which  are  such  as 
to  induce  a  belief  of  guilt  in  the  mind  of  a  reasonable  person. 
This  has  ever  been  the  rule  of  the  law.  The  issue,  then,  for 
the  jury  to  try  is  not  the  guilt  of- the  plaintiff.  If  the  defend- 
ant acted  in  good  faith,  on  evidence,  whether  true  or  false, 
which  is  sufficient  to  create  a  reasonable  belief  that  the  accused 
was  guilty  of  the  offense,  he  is  protected. 

It  has  been  uniformly  held  that,  where  the  prosecutor  fairly 
presents  all  the  facts  to  a  respectable  practicing  attorney,  who, 
from  such  a  statement  of  facts,  advises  they  are  sufficient  to 
warrant  a  prosecution,  the  prosecutor  is  protected  against  a 
suit  for  malicious  prosecution,  and,  from  the  very  nature  of 
our  criminal  laws,  it  must  be  so,  otherwise  there  would  be  no 
safety  in  originating  such  proceedings.  But  few  persons  out- 
side the  profession  can  determine,  in  many  cases,  whether  the 
facts  will  justify  a  criminal  conviction;  but  it  is  to  be  pre- 
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sumed  that  all  respectable  attorneys  in  full  practice  do  know, 
and  it  is  their  duty  to  fairly  and  honestly  advise  in  these 
as  in  all  other  cases;  and  if  a  prosecutor  may  not  safely  act 
upon  such  advice,  then  he  has  to  almost  guarantee  a  conviction 
when  he  starts  a  prosecution.  The  criminal  law  must  be  en- 
forced, and  human  agencies  must  be  employed  for  the  purpose, 
and  the  law  wisely  protects  all  persons  who  in  good  faith  act 
on  reasonable  presumptions  of  the  guilt  of  the  accused;  and 
where  the  prosecution  is  commenced  on  the  advice  of  respect- 
able counsel,  after  fairly  presenting  to  his  consideration  all  the 
facts,  and  he  advises  that  they  are  sufficient,  it  can  not  be  held 
the  prosecution  is  groundless  and  there  is  a  want  of  probable 
cause. 

In  this  case,  appellant  twice  consulted  the  prosecuting  attor- 
ney, and  on  being  first  advised  that  there  was  not  a  sufficient 
case,  he  refrained  until  he  found  other  evidence.  He  then 
took  the  witness  with  him  to  the  attorney,  who,  after  hearing 
what  facts  he  said  he  knew,  advised  the  prosecution,  which 
was  then  commenced.  What  more  could  appellant  have  done? 
Owing  to  the  frequency  of  suits  for  malicious  prosecutions,  he 
probably  felt  and  knew  that  he  must  act  with  prudence  and 
circumspection,  and  he  seems  to  have  acted  with  deliberation, 
caution  and  prudence.  If  the  advice  of  the  attorney  selected 
to  institute  and  prosecute  for  crimes  and  offenses  against  the 
penal  code  will  not  protect  the  prosecutor,  on  the  facts  fairly 
stated,  we  should  be  at  a  loss  to  know  what  would  protect  him 
short  of  a  conviction;  but  it  does  protect  and  shield  him  from 
a  suit  for  malicious  prosecution. 

It  is,  however,  urged  that  the  witnesses  were  the  mere  tools 
of  appellant,  and  it  is  intimated  that  he  suborned  them.  "We 
fail  to  find  anything  in  the  evidence  to  warrant  the  aspersion. 
It  is  true  that  they  did  not,  on  the  examination  before  the 
justice  of  the  peace,  swear  as  they  previously  stated  they 
would.  For  this,  he  was  not,  so  far  as  the  record  discloses,  in 
anywise  responsible. 

The  instruction  complained  of,  given  for  appellee,  was  not 
accurate,  and  it  should  have  been  qualified  before  it  was  given. 
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The  finding  is  manifestly  against  the  evidence.     The  judg- 
ment must  be  reversed. 

Judgment  reversed. 


John  S.  Lawver 

v. 

Emil  H.  L anghans. 

1.  Attachment — of  the  affidavit.  If  an  affidavit  for  an  attachment  con- 
tains a  good  statement  of  any  one  of  the  grounds  for  the  writ,  this  will  be 
sufficient,  although  another  ground  is  stated  which  may  not  be  well  stated. 

2.  Same — requisites  of  notice.  It  is  not  necessary  to  state  in  an  attach- 
ment notice,  to  what  counties  the  writs  of  attachment  were  directed,  or  to 
give  a  description  of  the  property  attached. 

3.  Same — publication  of  notice.  Where  the  record  contains  an  attach- 
ment notice  which  is  correct  as  to  the  names  of  the  parties,  and  certificate 
of  the  printer  showing  its  publication,  and  also  shows  that  the  court  found, 
from  the  evidence,  due  publication  of  notice,  this  can  not  be  overcome  by 
an  affidavit  showing  a  mistake  as  to  the  name  of  one  of  the  parties,  in  the 
first  publication. 

4.^  Same — publication  may  expire  during  term.  The  present  statute  does 
not  require  that  the  three  weeks  publication  in  an  attachment  suit  shall  be 
made  ten  days  before  the  term  at  which  judgment  is  taken,  but  a  part  of 
the  publication  may  be  made  before  the  term  begins  and  a  part  afterwards, 
and  in  such  case,  if  the  court  is  in  session  ten  days  after  the  last  publica- 
tion, the  plaintiff  may  take  judgment  by  default,  if  there  is  no  appearance. 

5.  Practice — time  to  object  to  attachment  bond.  Objections  to  a  defi- 
cient attachment  bond  can  not  be  made,  for  the  first  time,  in  this  court,  but 
must  be  urged  in  the  court  below,  so  as  to  afford  an  opportunity  for  amend- 
ment. 

6.  Same — time  of  filing  declaration  in  attachment  suit.  It  is  not  required, 
under  the  present  statute,  that  the  declaration  in  an  attachment  suit  shall  be 
filed  at  the  commencement  of  the  term  to  which  the  writ  is  made  returnable, 
but  it  may  be  filed  on  the  first  day  of  the  term,  or  upon  any  succeeding 
day,  as  the  plaintiff  may  elect. 

7.  Declaration — sufficiency  on  default.  A  declaration,  after  judgment 
by  default,  will  be  sufficient,  if  good  in  substance,  without  regard  to  formal 
defects,  as  the  default  admits  all  that  is  properly  alleged. 
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8.  Bill  of  exceptions — when  necessary.  Where  the  evidence  in  a  cause 
is  not  preserved  in  the  record  by  bill  of  exceptions,  it  will  be  presumed  it 
was  sufficient  to  sustain  the  finding  and  judgment  of' the  court. 

9.  Evidence — to  contradict  record.  Where  the  record  shows  that  it  was 
written  up  on  the  day  of  the  rendition  of  a  judgment,  this  will  import  verity 
and  can  not  be  contradicted  by  parol  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county; 
the  lion.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  the  plaintiff  in  error. 

Messrs.  Fuller  &  Graham,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  writ  of  error  was  sued  out  to  reverse  a  judgment  ren- 
dered in  the  circuit  court  of  DeWitt  county  on  the  24th  day 
of  December,  1875,  in  an  action  by  attachment,  commenced 
by  Emil  H.  Langhans,  against  John  S.  Lawver,  on  the  17th 
day  of  November.  Various  errors  in  regard  to  the  form  and 
character  of  the  proceedings,  from  the  commencement  of  the 
action  until  the  final  rendition  of  the  judgment,  have  been 
assigned,  which  are  claimed  to  be  sufficient  to  reverse  the  judg- 
ment. 

It  is  first  urged,  that  the  affidavit  upon  which  the  attach- 
ment issued  was  not  sufficient,  as  it  does  not  show  "  what  the 
fraudulent  representations  were;  that  they  were  reduced  to 
writing  and  signed  by  Lawver."  The  statute  requires  that 
the  affidavit  shall  set  forth  the  nature  and  amount  of  the  in- 
debtedness, after  allowing  all  just  credits  and  set-offs,  and  shall 
also  contain  one  or  more  of  the  nine  causes  for  which  an  at- 
tachment may  issue,  one  of  which  is  non-residence  of  the 
defendant.  The  affidavit  in  question  states  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  $3504.15,  after  allow- 
ing all  just  credits  and  set-offs;  then  follows  a  detailed  state- 
ment of  the  manner  in  which  the  indebtedness  arose,  and  it 
concludes  with  an  allegation  that  the  defendant  is  a  non-resi- 
dent of  the  State  of  Illinois.  This  we  regard  as  sufficient  to 
authorize  the  attachment  to  issue.    If  the  defendant  was  a  non- 
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resident  and  was  indebted  to  the  plaintiff  in  any  amount  ex- 
ceeding $20,  it  was  enough  for  the  plaintiff  to  file  an  affidavit 
containing  these  facts,  as  provided  in  section  two  of  the  Attach- 
ment Act,  to  entitle  him  to  the  writ.  The  question,  whether 
the  affidavit  would  have  been  sufficient  had  defendant  been  a 
resident  of  the  State,  and  the  plaintiff  obtained  the  writ  solely 
upon  the  ground  that  the  debt  was  fraudulently  contracted  by 
the  defendant,  does  not  arise,  and  hence  it  is  not  necessary  to 
determine  whether  the  affidavit  conforms  to  the  ninth  clause  of 
section  one  of  the  Attachment  Act,  or  not.  It  is  sufficient, 
so  far  as  this  action  is  concerned,  that  the  writ  of  attachment 
properly  issued  on  the  ground  that  the  defendant  was  a  non- 
resident of  the  State. 

Objection  is  also  made  to  the  bond  and  notice.  On  the 
filing  of  the  affidavit  two  writs  were  issued,  one  to  the  county 
of  DeWitt,  the  other  to  Union  county.  The  words  in  the 
bond  are,  that  an  attachment  writ  had  been  prayed.  It  is 
insisted  this  is  not  as  broad  as  it  should  be.  The  objection 
made  to  the  notice  is,  that  it  did  not  state  that  two  writs  had 
issued,  nor  to  what  county  the  second  one  was  directed.  Both 
of  these  questions  are  settled  by  the  decision  in  Morris  v.  Trus- 
tees of  Schools,  15  111.  266,  where  it  is  held  that  objections  to 
a  defective  attachment  bond  can  not  be  raised,  for  the  first 
time,  in  this  court.  They  should  be  made  in  the  court  below, 
so  that  an  amendment,  if  desired,  can  be  made.  As  to  the 
notice,  it  was  held  that  it  was  unnecessary  to  state  to  what 
counties  the  writs  of  attachment  issued,  or  give  any  descrip- 
tion of  the  property  attached. 

As  this  case  is  conclusive  of  the  questions  raised,  it  is  not 
deemed  necessary  to  consume  time  in  their  discussion.  It 
is  also  claimed,  that  in  the  first  publication  of  the  notice  the 
plaintiff's  name  appeared  as  Langhaus,  instead  of  Langhans, 
which  was  not  corrected  until  the  second  week  of  the  publica- 
tion. We  do  not,  however,  regard  the  affidavit  of  the  defend- 
ant filed  on  his  motion  in  the  cause,  sufficient  to  overcome  the 
evidence  in  the  record  that  the  notice  was  correct.  The  record 
contains  the  notice,  which  is  correct  as  to  name,  and  certificate 
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of  the  printer  showing  publication;  and,  in  addition  to  this, 
the  record  shows  the  court  found,  from  the  evidence,  due  pub- 
lication of  notice.  The  affidavit  of  the  defendant,  showing  a 
mistake  in  a  notice,  is  not  enough  to  overcome  the  proof  in  the 
record.  For  aught  that  appears,  a  defective  notice  may  have 
been  published  as  stated  in  the  affidavit,  and  at  the  same  time 
and  in  the  same  paper,  a  notice  in  all  respects  correct. 

It  is  next  urged  that  plaintiff  was  not  entitled  to  a  default 
and  judgment  on  the  24th  day  of  December,  because  no  decla- 
ration was  filed  when  the  court  convened  on  the  6th  day  of 
December,  and  the  notice  of  the  pendency  of  the  action  had 
not  been  published  for  three  weeks,  at  the  beginning  of  the 
term  of  court. 

Section  25,  of  the  Attachment  Act,  provides  that  the  decla- 
ration shall  be  filed  on  the  return  of  the  attachment,  or  at  the 
term  of  court  when  the  same  is  returnable.  Here,  the  decla- 
ration was  filed  on  the  24th  day  of  December,  during  the  term. 
This  was  a  compliance  with  the  terms  of  the  act.  Under  the 
section  the  plaintiff  had  the  right  to  file  his  declaration  on  the 
first  day  of  the  term,  or  upon  any  succeeding  day,  as  he  might 
elect.  Section  22  of  the  act  provides,  that  where  the  defend- 
ant is  a  non-resident  of  the  State,  the  clerk  of  the  court  shall 
give  notice  by  publication,  at  least  once  in  each  week  for  three 
weeks  successively,  in  a  newspaper  most  convenient  to  the 
place  where  the  court  is  held.  Section  23  provides,  no  de- 
fault or  proceeding  shall  be  taken  against  any  defendant  not 
served  with  summons,  unless  he  shall  appear,  until  the  expi- 
ration of  ten  days  after  the  last  publication.  The  statute  does 
not  require  that  the  three  publications  shall  be  made  before 
the  court  convenes,  or  that  the  first  publication  shall  be  made 
a  certain  number  of  days  before  the  term  commenced,  as  did 
the  old  statute. .  We  perceive  nothing  to  prevent  a  part  of  the 
publications  being  made  before  the  term  begins  and  a  part 
afterwards;  and  at  any  time,  upon  the  expiration  of  ten  days 
after  the  last  publication,  if  the  court  is  in  session,  the 
plaintiff  would  be  entitled  to  a  default. 

The  Practice  Act,  in  regard  to  service  of  process  and  filing 
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of  declarations  in  actions  at  law,  was  not  intended  to  embrace 
an  action  of  attachment.  The  proceedings  and  practice  in 
actions  of  attachment,  are  governed  by  chapter  11,  section  26, 
of  the  Attachment  Act.  The  section  is  clear  upon  this  point. 
It  declares,  the  practice  and  pleadings  in  attachment  suits, 
except  as  otherwise  provided  in  this  act,  shall  conform,  as  near 
as  may  be,  to  the  practice  and  pleadings  in  other  suits  at  law. 

Several  objections  have  been  urged  against  the  sufficiency 
of  the  declaration.  It  is  not,  however,  necessary  to  stop  to 
inquire  whether  the  declaration  was  so  drawn  that  a  special 
demurrer  to  it  could  not  have  been  sustained,  had  one  been 
interposed. 

The  judgment  was  rendered  by  default,  and  the  default  ad- 
mitted all  that  was  properly  alleged  in  the  declaration ;  and, 
after  a  careful  consideration  of  the  declaration,  we  are  satisfied 
it  contains  enough  to  sustain  the  judgment. 

It  is  said  the  proof  was  not  sufficient  to  justify  the  judg- 
ment rendered.  Whether  that  be  so  or  not,  we  have  no  means 
of  knowing,  as  the  bill  of  exceptions  does  not  contain  the 
evidence.  The  record  shows  the  court  heard  evidence,  and 
where  it  has  not  been  preserved  by  bill  of  exceptions,  we  must 
presume  it  was  sufficient. 

It  is  also  objected,  that  the  special  executions  were  issued 
before  the  judgment  had  been  formally  written  up  by  the 
clerk.  The  record,  which  imports  verity,  shows  the  judgment 
was  written  up  on  the  day  it  was  rendered,  December  24, 1875. 
It  is  true,  the  bill  of  exceptions  contains  the  statement,  that 
the  clerk  stated  the  record  of  the  judgment  was  not  written  up 
until  a  few  days  before  the  next  succeeding  term;  but  a  record 
can  not  be  impeached  by  such  evidence.  Even  if  it  was  error 
to  issue  executions  on  a  judgment  before  it  was  formally  en- 
tered up  by  the  clerk,  which  it  is  not  necessary  here  to  decide, 
the  record  could  not  be  impeached  or  defeated  by  such  testi- 
mony as  was  here  resorted  to  for  that  purpose. 

After  a  careful  consideration  of  the  whole  record,  we  see  no 
error  in  it,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Eli  Reep 

v. 

The  County  of  Menard. 

County  treasurer — right  to  clerk  hire.  Under  the  refunding  act  of 
March,  1875,  the  county  board  is  not  bound  to  allow  the  count}'  treasurer 
compensation  for  clerk  hire  for  more  than  a  reasonable  time  to  assist  in 
refunding  the  excess  of  taxes  collected  for  the  year  1873.  When  the  greater 
portion  of  such  taxes  was  refunded,  and  the  treasurer  still  retained  a  clerk, 
he  having  no  other  duties  to  perform,  compensation  for  such  clerk  hire  was 
properly  refused. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  suit  was  brought  by  Eli  Reep,  against  the  county  of 
Menard,  to  recover  clerk  hire  and  other  fees,  alleged  to  be  due 
him  as  treasurer  of  that  county.  Plaintiff  was  elected  treasurer 
of  Menard  county,  and  held  that  office  for  two  years,  ending 
in  December,  1875.  "While  in  office,  there  came  to  his  hands 
the  excess  of  the  State  tax  collected  in  that  county  for  1873, 
above  what  was  lawful,  amounting  in  the  aggregate  to  $4139.36, 
which,  under  the  act  of  March,  1875,  was  declared  to  belong 
to  the  tax-payers  of  the  county,  and,  under  provisions  of  that 
act,  was  to  be  distributed  to  parties  entitled  thereto. 

Prior  to  July  12,  1875,  plaintiff  had  paid  out  of  that  fund 
$2408.41,  and  the  county  board  allowed  him  for  the  services 
of  a  clerk  engaged  to  do  that  labor,  for  thirty-one  days  at 
$3.50  per  day.  Plaintiff  still  retained  in  his  employ  a  clerk, 
and  between  that  date  and  the  expiration  of  his  term  of  office 
he  paid  out  of  that  fund  the  further  sum  of  $691,  and  then 
paid  balance  in  his  hands,  $1089.89,  to  his  successor  in  office. 
Plaintiff's  claim  is  for  services  of  clerk  in  refunding  taxes 
during  the  latter  period  indicated,  for  one  hundred  and  twenty- 
three  days,  $3.50  per  day,  and  for  money  expended  for  books, 
stationery,  stamps,  and  so  forth,  $5.60.  The  court  to  whom 
the  cause  was  submitted  found  for  plaintiff*  $77.94,  and  being 
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dissatisfied  with  the  amount  of  the  judgment  in  his  favor, 
plaintiff  brings  the  case  to  this  court  on  appeal. 

Mr.  1ST.  "W".  Branson,  and  Mr.  S.  EL  Blane,  for  the  appel- 
lant. 

Mr.  T.  W.  McISTeeley,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  controversy  in  this  case  has  exclusive  reference  to  plain- 
tiff's claim  for  services  of  a  clerk,  in  disbursing  what  is  called 
the  "refunding  fund,"  under  the  act  of  March,  18T5,  being 
the  excess  of  State  tax  collected  for  1873  above  what  was 
lawful,  and  which,  under  provisions  of  that  act,  was  to  be 
refunded  to  tax- payers  from  whom  it  had  been  collected.  JSTo 
compensation  was  ever  fixed  for  plaintiff  as  county  treasurer 
at  any  time,  during  his  term  of  office,  by  the  county  board,  as 
was  its  duty  under  sec.  10,  art.  10,  of  the  constitution. 

It  is  provided  by  statute,  that  in  counties  of  the  class  to 
which  the  county  of  Menard  belongs,  the  county  treasurer 
shall  be  allowed  one  per  cent  for  receiving,  and  one  per  cent 
for  paying  out  all  funds  belonging  to  the  county,  or  pertain- 
ing to  his  office.  Accordingly,  the  court,  by  its  judgment, 
seems  to  have  allowed  plaintiff  statutory  fees  on  the  amount 
of  the  "  refunding  fund  "  that  came  to  his  hands,  and  small 
sums  expended  for  sundry  articles  for  the  use  of  his  office,  but 
rejected  all  claim  for  clerk  hire.  "Whether  the  court  decided 
correctly  in  allowing  plaintiff  statutory  fees  or  not,  the  county 
has  assigned  no  cross-errors,  as  was  its  privilege  under  the 
statute,  and  we  must  presume  it  is  satisfied  with  the  judg- 
ment in  that  respect. 

Under  the  law,  there  can  be  no  doubt  it  was  the  duty  of 
plaintiff,  as  county  treasurer,  to  receive  these  taxes  for  the 
use  of  the  people  of  the  county,  like  other  funds  belonging  to 
the  county.  The  12th  section  of  the  refunding  act  declares  it 
shall  be  the  duty  of  the  county  board,, in  counties  having  this 
fund  to  distribute,  to  provide  for  such  additional  compensation 
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for  such  clerk  hire,  and  for  all  necessary  books,  as  may  be 
deemed  proper.  It  is  under  that  section  plaintiff  claims  com- 
pensation for  clerk  hire. 

There  is  a  ground  upon  which  this  judgment  may  be 
affirmed,  without  discussing  other  questions  raised.  It  is 
conceded,  that  after  the  12th  day  of  July,  plaintiff  had  no 
duties  pertaining  to  his  office  to  perform  that  would  engage 
him  for  any  considerable  time,  except  the  distribution  of  this 
particular  fund.  Prior  to  that  date,  plaintiff  had  paid  out 
$2408.41  of  that  fund,  and  the  county  board  had  made  him  a 
liberal  allowance  for  clerk  hire.  Under  the  discretion  given 
by  statute,  to  allow  such  compensation  for  clerk  hire  as  should 
be  deemed  proper,  for  the  distribution  of  the  remaining  por- 
tion of  the  "refunding  fund"  in  the  hands  of  plaintiff,  the 
board  might  well  say  none  was  necessary.  During  a  period 
of  one  hundred  and  twenty-three  days,  plaintiff  paid  out  a 
sum  less  than  $700,  and,  with  no  other  duties  of  his  office  to 
engage  his  attention,  it  can  not  be  said  a  clerk  was  necessary 
to  assist  him. 

The  fact,  the  county  board  may  have  allowed  plaintiff  for 
clerk  hire  prior  to  12th  of  July,  can  not  be  construed  into  an 
agreement  to  continue  to  do  so.     That  was  a  mere  gratuity. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig:  I  concur  in  affirming  the  judgment, 
but  not  in  the  reasoning  of  the  opinion.  In  my  judgment, 
this  case  is  governed  by  the  decision  of  Purcell  v.  Parks,  82 
111.  346. 

Mr.  Justice  Walker:  I  concur  in  the  views  expressed  by 
my  brother  Craig. 


10— 85th  III. 
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William  B.  Phillips  et  al. 

v. 
Chaeles  D.  Webster  et  al. 

1.  Pleading  and  evidence — whether  evidence  has  its  foundation  in  the 
pleadings.  In  an  action  by  the  assignee  of  a  promissory  note,  against  the 
assignor,  where  the  insolvency  of  the  maker  is  alleged  as  the  ground  for  a 
recovery,  evidence  of  the  appointment  of  a  receiver  of  the  maker  and  his 
possession  of  the  maker's  property,  is  admissible  without  any  allegation  in 
the  pleadings  to  that  effect,  it  not  being  necessary  to  plead  the  evidence, 
but  only  the  facts. 

2.  Evidence — to  prove  insolvency  of  maker  of  note.  In  a  suit  by  the 
assignee,  against  the  assignor  of  a  note,  an  allegation  of  the  insolvency  of 
the  maker,  as  an  excuse  for  want  of  diligence  by  suit,  is  prima  facie  estab- 
lished by  the  return  of  executions,  in  other  cases  against  the  maker,  "nulla 
bona." 

3.  Same — decree  without  placita.  Where  the  copy  of  a  decree  shows 
in  what  court  it  was  rendered,  and  by  what  judge,  and  jurisdiction  of  the 
parties,  in  a  case  where  the  court  has  jurisdiction  of  the  subject  matter,  it 
is  admissible  in  evidence  for  a  collateral  purpose,  although  no  placita 
appears.  A  complete  transcript  of  the  record  is  not  necessary  in  such  a 
case,  the  suit  not  being  upon  the  decree. 

4.  Same — cleric's  certificate  as  to  record  of  decree.  If  a  decree  is  certified 
by  the  clerk  of  the  court  as  the  decree  of  the  court,  in  a  particular  case;  as 
appears  by  the  record,  the  same  is  admissible  in  evidence,  the  certificate 
being  made  evidence  by  statute. 

5.  Same — certificate  to  decree — its  sufficiency.  The  fact  that  the  clerk  of 
a  circuit  court,  in  certifying  to  a  decree,  identifies  the  cause  by  using  the 
initials  of  the  name  of  the  defendant  corporation,  is  no  valid  objection  to 
its  admission  as  evidence,  where  proof  is  made  of  the  meaning  of  such 
initials,  or  where,  from  other  words  in  the  certificate,  reference  is  made  to 
the  cause  mentioned  in  the  decree,  in  the  caption  whereof  the  name  of  the 
company  is  apparent. 

6.  Assignment — liability  of  assignor.  Where  it  is  shown  that  a  suit  at 
law,  against  the  maker  of  a  note,  at  its  maturity  and  since,  would  have  been 
unavailing,  a  right  of  recovery  in  the  assignee  against  the  assignor  is  estab- 
lished. A  resort  to  a  court  of  equity  by  the  assignee  against  the  maker  is 
not  necessary  to  charge  the  assignor. 

Appeal  from  the  Circuit  Court  of -Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Judgment  was  recovered  by  appellees,  against  appellants,  in 
the  court  below,  in  an  action  of  assumpsit,  on  account  of  the 
liability  of  the  latter  to  the  former  as  assignors  of  a  certain 
promissory  note  executed  by  the  Indianapolis,  Bloomington 
and  Western  Railway  Company. 

The  ground  of  liability,  as  alleged  in  the  declaration,  is, 
that  at  the  time  the  note  matured  the  railroad  company  was 
insolvent,  and,  by  reason  thereof,  a  suit  against  it  would  have 
been  unavailing. 

Evidence  was  given  on  the  part  of  appellees  of  the  return 
of  executions  issued  in  a  number  of  other  cases,  before  the 
maturity  of  the  note,  to  the  sheriff  of  the  county  in  which 
this  suit  was  brought,  unsatisfied.  To  rebut  the  presumption 
of  insolvency  thus  established,  appellants  gave  in  evidence 
certain  deeds  for  real  estate  to  the  railroad  company,  and 
proved  its  possession  of  a  railroad  track  and  its  equipment. 
Appellees  then  gave  in  evidence  the  record  of  certain  mort- 
gages or  deeds  of  trust,  embracing  its  franchise  and  property, 
to  secure  the  payment  of  its  bonds  to  the  amount  of  several 
millions  of  dollars,  executed  by  the  company  long  prior  to  the 
maturity  of  the  note;  and,  also,  proved  that  the  railroad  and 
other  property  of  the  company  was,  at  the  maturity  of  the 
note,  in  the  possession  and  control  of  a  person  claiming  to  act 
as  receiver;  and  gave  in  evidence  a  bill  in  chancery  against 
the  company,  praying  the  appointment  of  a  receiver,  and  a 
decree  thereon  of  the  DeWitt  circuit  court  appointing  the 
person  who  was  acting  as  such  to  be  the  receiver  of  the  com- 
pany, with  the  powers  usually  conferred  upon  receivers. 

The  objection  that  the  evidence  of  the  appointment  of  the 
receiver  was  inadmissible,  because  there  was  no  allegation  to 
that  effect  in  the  declaration,  is  not  tenable.  This  is  but  the 
evidence  of  a  fact,  and  it  is  never  necessary  in  pleading  to 
state  that  which  is  merely  matter  of  evidence.  Stephen  on 
Pleading,  (9th  Am.  Ed.)  341-2. 

The  allegation  was,  insolvency  of  the  maker  at  the  maturity 
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of  the  note,  and  this  was,  prima  facie,  established  by  the 
return  of  the  executions  "nulla  ~bona."  Appellants' evidence 
of  property  tended  to  overcome  that  evidence,  but  the  evidence 
of  the  appointment  of  the  receiver,  and  his  possession,  rebut- 
ted appellants'  evidence  and  sustained  the  returns  of  "  nulla 
honaP 

It  is  insisted  the  decree  appointing  the  receiver  was  inadmis- 
sible, for  two  reasons — first,  it  has  no  placita,  and  second,  it 
is  not  properly  certified.  The  decree  shows  that  it  was  ren- 
dered in  the  De  Witt  circuit  court,  on  the  18th  day  of  Novem- 
ber, A.  D.  1874,  by  Lyman  Lacey,  judge  of  the  17th  judicial 
circuit  of  Illinois.  It  shows  jurisdiction  of  the  parties,  and 
the  law  gave  jurisdiction  of  the  subject  matter;  and  it  pro- 
fesses to  be  an  order  and  decree  of  the  circuit  court  of  De  "Witt 
county.  We  do  not  think  a  complete  transcript  of  the  record 
was  indispensable  for  the  purpose  for  which  this  evidence  was 
offered.  The  suit  is  not  upon  the  decree,  but  the  decree  is  in  evi- 
dence for  a  collateral  purpose  only.  Sufficient  appears  to  show 
that  the  record  is  a  record  of  the  circuit  court  of  DeWitt 
county;  that  the  court  had  jurisdiction  of  the  persons  in  the 
cause,  and  we  take  notice  that  it  had  jurisdiction  of  the  subject 
matter,  and  all  of  the  record  that,  affects  the  question  upon 
which  it  was  offered  in  evidence  is  presented.  This,  even  in 
the  case  of  foreign  records,  has  been  held  sufficient.  Packard 
v.  Hill,  7  Cowen,  443,  and  the  same  case  again,  in  5  Wendell, 
at  p.  391. 

The  decree  is  certified  by  the  clerk  of  the  court,  as  the 
decree  of  the  court  in  that  particular  case,  as  appears-  of 
record,  and  his  certificate  is  made  by  the  statute  sufficient  evi- 
dence of  what  it  here  attests.  Kev.  Stat.  1874,  p.  490,  sec.  13. 
From  the  recitals  of  the  decree  and  the  clerk's  certificate,  we 
are  bound  to  conclude  the  court  was  properly  convened ;  and 
we  know  of  no  authority,  where  a  complete  transcript  of  the 
entire  record  is  not  required,  which  would  sanction  our  ruling 
that  this  was  insufficient. 

The  objection  urged  to  the  certificate  is,  in  identifying  the 
cause,  the  initials  of  the  railroad  company,  only,  are  used. 
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This  is  obviated  by  proof  of  what  these  initials  mean;  but  if 
it  were  not,  we  think  the  certificate  would  still  be  sufficient. 
From  other  words  in  the  certificate,  it  is  clear  that  it  refers  to 
the  cause  mentioned  in  the  decree,  in  the  caption  whereof  the 
name  of  the  company  is  spelled  out  in  full. 

The  objections  urged  in  regard  to  the  giving,  refusing  and 
modifying  of  instructions  are,  in  our  opinion,  without  sub- 
stantial merit. 

Had  the  sheriff  undertaken  to  have  deprived  the  receiver 
of  the  custody  of  the  property,  he  would  have  been  in  con- 
tempt of  the  De  Witt  circuit  court.  Richards  v.  The  People, 
81  111.  551.  His  return  of  the  executions  unsatisfied,  for  want 
of  property,  was,  therefore,  the  only  course  that  was  left  to 
him.  The  return  was  true,  and  this  being  so,  there  was  no 
necessity  that  appellees  should  institute  suit  against  the  rail- 
road company.  At  law,  the  suit  must  have  been  unavailing, 
and  they  were  under  no  obligation  to  go  into  a  court  of  chan- 
cery. Bledsoe  v.  Graves,  4  Scam.  382;  Booth  v.  Storrs  et  ah 
54  111.  472. 

Substantial  justice  is  done  by  the  judgment,  and  it  must  be 
affirmed. 

Judgment  affirmed. 


William  Murphy 

v. 

Mary  E.  Williamson. 

1.  Ejectment— practice— proof  of  possession.  The  statute  of  1872,  pro- 
viding  that  it  shall  not  be  necessary,  in  actions  of  ejectment,  for  the  plain- 
tiff to  prove  the  defendant's  possession,  etc.,  unless  his  possession,  etc.,  is 
denied  by  special  plea  verified  by  affidavit,  applies  to  actions  brought  before 
its  passage,  as  well  as  those  after,  it  relating  to  the  remedy  or  practice  only. 

2.  Same — notice  to  quit,  when  necessary.  Where  the  relation  of  landlord 
and  tenant  exists,  and  the  tenant  has  long  been  in  possession  with  the  owner's 
consent,  it  may  not  be  wrongful  until  demand  of  possession  has  been  made ; 
but  a  different  rule  prevails  where  the  entry  was  unlawful.  In  such  case 
no  notice  to  quit  is  necessary  before  bringing  ejectment. 
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3.  Evidence — attacking  judicial  proceedings  collaterally.  If  the  court 
has  jurisdiction  of  the  subject  matter  and  of  the  parties,  in  a  proceeding 
for  partition,  the  decree  and  partition  can  not  he  attacked  collaterally  for 
mere  errors. 

4.  Acknowledgment  of  deed — by  married  woman.  The  deed  of  a 
married  woman,  executed  and  acknowledged  in  1862,  where  the  certificate 
of  acknowledgment  fails  to  state  that  she  was  personally  known  to  the  offi- 
cer as  the  real  person  whose  name  was  signed,  etc.,  is  void,  the  certificate 
being  fatally  defective. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Messrs.  Dulaney  &  Golden,  for  the  appellant. 

Messrs.  Wilkin  &  Wilkin,  for  the  appellee. 

Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Mary  E.  Wil- 
liamson, in  the  circuit  court  of  Clark  county,  against  William 
Murphy,  to  recover  certain  lands  situated  in  Clark  county. 
The  action  was  commenced  on  the  19th  day  of  September, 
1870.  The  trial  was  had  at  the  December  term,  1873,  but  the 
court  held  the  case  under  advisement  until  the  November 
term,  1875,  when  judgment  was  rendered  in  favor  of  the  plain- 
tiff, to  reverse  which  the  defendant  appealed. 

It  is  urged,  as  a  ground  of  reversal,  that  the  proof  does  not 
show  defendant  in  the  possession  of  the  premises  at  the  time 
the  action  was  brought.  The  return  of  the  sheriff  on  the 
summons  did  not  show  that  the  defendant  was  in  the  posses- 
sion of  the  premises.  In  such  a  case,  under  the  statute  in 
force  when  the  action  was  commenced,  the  plea  of  not  guilty 
put  in  issue  the  possession.  Gross'  Stat.  1869,  p.  235,  sec.  12. 
The  statute,  however,  which  took  effect  July  1,  1872,  and  was 
in  force  when  the  cause  was  tried,  established  a  different  prac- 
tice. Section  21  of  the  act  declared,  the  plea  of  not  guilty 
shall  not  put  in  issue  the  possession  of  the  premises  by  the 
defendant,  or  that  he  claims  title  or  interest  in  the  premises ; 
and  section  22  provides,  it  shall  not    be  necessary  for  the 
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plaintiff  to  prove  that  the  defendant  was  in  possession  of  the 
premises,  or  claims  title  or  interest  therein,  at  the  time  of 
bringing  the  suit,  or  that  the  plaintiff  demanded  the  posses- 
sion of  the  premises,  unless  the  defendant  shall  deny  that  he 
was  in  such  possession,  or  denies  title  or  interest  therein,  or 
that  demand  of  possession  was  made,  by  special  plea  verified 
by  affidavit.  Laws  of  1871-72,  p.  372.  This  statute  was  in 
force  when  the  cause  was  tried,  and  must  control.  It  applied 
as  well  to  actions  pending  as  those  that  should  be  commenced 
after  its  passage.  The  legislature  had  the  power  to  change  the 
rules  of  practice  in  relation  to  the  proofs  and  pleading  in 
actions,  and  if  the  defendant,  after  the  passage  of  the  act,  de- 
sired to  present  the  issue  in  regard  to  the  possession  of  the 
premises,  he  should  have  filed  a  plea  as  provided  by  the  act. 
This  he  failed  to  do;  and,  under  the  issue,  plaintiff  was  not 
bound  to  prove  defendant  in  possession. 

It  is  next  urged,  that  the  defendant  was  entitled  to  notice  to 
quit,  before  action  brought.  Where  possession  of  lands  has 
been  acquired  by  the  assent  of  the  owner  and  has  been  long 
continued,  the  holding  of  possession  may  not  be  wrongful 
•until  demand  of  possession  has  been  made.  A  different  rule, 
however,  prevails  where  the  entry  was  wrongful  in  its  incep- 
tion, or  has  become  so  afterwards.  Chicago,  Burlington  and 
Qidney  Railroad  Go.  v.  Knox  College,  34  111.  195.  It  no 
where  appears,  in  this  case,  that  the  defendant  entered  with 
the  consent  of  the  plaintiff,  or  that  the  relation  of  landlord 
and  tenant  existed.  On  the  other  hand,  the  defendant  claimed 
to  own  the  fee  and  entitled  to  hold  possession  as  such  owner. 
Under  such  circumstances  a  notice  to  quit  could  not  be  re- 
quired. 

It  appears  from  the  evidence  in  this  case,  that  John  Handy 
died  seized  of  the  premises.  Appellee  was  a  daughter  and 
heir.  Thomas  Handy,  who  was  also  an  heir,  filed  a  petition 
in  the  circuit  court  of  Clark  county,  at  the  September  term, 
1850,  for  the  purpose  of  dividing  the  lands  of  the  deceased 
between  the  heirs.  All  the  heirs  of  the  said  John  Handy, 
deceased,  were  made  parties  to  the  petition,  and  such  as  were 
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defendants  were  brought  into  court  by  service  of  summons 
upon  them,  or  by  publication  of  notice  in  such  manner  as  was 
required  by  the  statute.  Commissioners  were  appointed  and 
the  land  in  question  was  set  off  to  the  plaintiff,  and  the  report 
of  the  commissioners  was  confirmed. 

The  proceedings  in  the  partition  case  were  read  in  evidence 
by  the  plaintiff,  for  the  purpose  of  establishing  her  title  to  the 
land  in  controversy.  Various  objections  have  been  urged 
against  the  validity  of  those  proceedings,  some  of  which  might 
be  regarded  as  well  taken,  if  the  proceedings  had  been  brought 
up  for  review  on  appeal  or  writ  of  error,  but  when  they  are 
attacked  collaterally,  a  different  rule  prevails.  The  court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter,  and  did 
adjudicate  in  the  case,  and  the  determination,  although  erro- 
neous, can  not  be  attacked  collaterally.  Mulford  v.  Stalzen- 
bacJc,  46  111.  303;  Euls  v.  Buntin,  47  111.  396.  Many  other 
cases  sustaining  this  position  might  be  cited,  but  the  doctrine 
is  so  well  settled  that  the  citation  of  other  authorities  is  not 
deemed  necessary. 

The  decree  shows  that  the  parties  in  interest  were  all  prop- 
erly before  the  court.  A  final  decree  was  rendered  dividing" 
the  lands  of  John  Handy,  deceased,  among  his  heirs.  In  that 
partition  the  lands  in  question  were  set  off  to  the  plaintiff,  and, 
although  error  may  have  intervened,  appellant  can  not  avail 
of  those  errors  on  the  trial  of  this  a,ction. 

The  defendant,  on  the  trial,  offered  to  read  in  evidence  a 
deed  executed  by  the  plaintiff  and  her  husband  on  the  20th 
day  of  April,  1852,  she  then  being  a  married  woman,  convey- 
ing the  premises  to  Ober  and  Shultz.  The  court  excluded  the 
deed  on  the  ground  it  was  not  acknowledged  in  the  mode  re- 
quired by  the  statute  then  in  force,  authorizing  a  married 
woman  to  convey  her  lands.  This  decision  is  relied  upon  as 
error.  The  defect  in  the  certificate  of  acknowledgment  of  the 
justice  of  the  peace  was,  that  he  did  not  state  therein  that  the 
wife  was  personally  known  to  him  as  the  real  person  whose 
name  was  signed  to  the  deed,  as  having  executed  the  same. 
The  defect  in  the  acknowledgment  was  fatal  to  the  deed.     At 
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the  time  the  deed  was  executed  a  married  woman  could  only 
convey  her  lands  in  the  mode  prescribed  .by  the  statute,  one 
of  the  requirements  of  which  was,  the  officer  taking  the 
acknowledgment  should  certify  that  the  wife  was  personally 
known  to  him.  The  deed  was  not  voidable,  but  void,  for  the 
reason  that  the  requirements  of  the  statute,  which  authorized 
a  conveyance,  were  not  followed.  Lindley  v.  Smith,  58  111. 
250. 

The  ruling  of  the  court  excluding  the  deed  was  correct,  and 
the  decision  of  the  court  in  favor  of  the  plaintiff  was  in  con- 
formity to  the  evidence,  and  it  will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scholeield  having  been  of  counsel  in  this 
case  in  the  court  below,  on  the  first  trial,  took  no  part  in  its 
decision. 


Alvis  Sharp 

v. 

Spencer  Smitherman. 

•  Mortgage — when  deed  is  held  to  be.  A  deed,  absolute  on  its  face,  will 
not  be  considered  as  a  mortgage  unless  it  be  made  to  appear  clearly  to  have 
been  so  intended  at  the  time  of  its  execution,  the  presumption  being  that  it 
is  not  a  mortgage. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 

Messrs.  Rice  &  Miller,  for  the  appellant. 

Mr.  A.  N\  Kingsbury,  and  Mr.  E.  Sotjthworth,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in   chancery,  brought  by  Smitherman,  in 
which  a  decree  was  rendered  asserting  title  in  fee  of  certain 
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mill  property,  to  rest  in  Levi  Berry  and  Spencer  Smitherman, 
an  undivided  two- thirds  in  Berry,  and  an  undivided  one- third 
in  Smitherman,  and  for  partition  between  them  of  the  property 
in  question.  Alvis  Sharp,  the  appellant,  was  made  a  party 
defendant,  upon  the  allegation  that  he  claimed  some  interest 
in  the  undivided  one- third  of  the  property  claimed  in  fee  by 
Smitherman. 

Prior  to,  and  upon  the  1st  of  December,  1873,  it  is  con- 
ceded by  all  parties  that  Sharp  owned  an  undivided  third  of 
this  mill  property,  and  that  Berry  owned  the  remaining  inter- 
est of  two- thirds,  and  that  Berry  and  Sharp  were  in  possession, 
and  were  operating  the  mill  together  as  partners;-  and  it  is 
conceded  that  before  and  at  that  time,  Sharp  was  indebted  to 
divers  persons,  and  that  Smitherman,  the  appellee,  was  bound 
as  security  for  Sharp  upon  certain  of  his  indebtedness,  and 
that  at  that  time  Sharp  and  his  wife  executed  a  general  war- 
ranty deed,  conveying  to  appellee  the  real  estate  in  question 
for  the  consideration  of  $2000,  as  recited  in  the  deed. 

Sharp  claims  in  his  answer,  that  this  deed  was  given  merely 
as  a  mortgage  to  secure  Smitherman  in  the  repayment  of 
moneys  he  was  about  to  advance  in  payment  of  one  of  these 
debts.  This  is  denied  by  appellee,  and  the  only  question  pre- 
sented is,  whether  this  deed,  though,  absolute  upon  its  face, 
was  not  given  merely  as  a  mortgage. 

The  statute  declares  that  "  every  deed  conveying  real  estate, 
which  shall  appear  to  have  been  intended  only  as  a  security 
in  the  nature  of  a  mortgage,  though  it  be  an  absolute  convey- 
ance in  terms,  shall  be  considered  as  a  mortgage." 

It  has,  however,  been  held  repeatedly  by  this  court,  that  a 
deed  absolute  upon  its  face,  is  not  to  be  considered  as  "  a 
mortgage,"  unless  it  be  made  to  appear  clearly  to  have  been 
so  intended  at  the  time  of  its  execution.  Sutphen  v.  Cushman, 
35  111.  186;  Lindauer  v.  Cummings,  Exr.  57  ib.  195;  Reming- 
ton v.  Campbell^  60  ib.  516.  In  this  case,  there  is  testimony 
tending  strongly  to  show  "that  this  deed  was  intended  to 
operate  merely  as  a  mortgage,  but  there  is  also  affirmative 
evidence   that   such   was   not  the   intention   of  the   parties. 
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Although,  to  some  of  the  members  of  this  court  it  seems 
probable  that  this  deed  was  intended  merely  as  a  security,  yet 
a  majority  of  the  court  hold  that  the  weight  of  the  evidence 
to  that  effect  is  not  sufficient  to  overcome  the  presumption  to 
the  contrary,  arising  from  the  absolute  and  unconditional 
terms  of  the  deed.  The  court  below  found  that  the  transac- 
tion was  that  of  an  absolute  sale,  and  we  do  not  feel  author- 
ized to  hold  otherwise  upon  the  proofs  in  this  record,  which 
have  been  carefully  examined  and  fully  considered.  The  dis- 
cussion of  the  bearing  and  relative  weight  of  the  several  parts 
of  the  evidence,  could  profit  no  one. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Jefferson  Koon 

v. 

Judson  D.  Nichols. 

1.  Reversal — abandonment  of  suit — neglect  to  file  remanding  order  in 
court  below.  The  statute  providing  that  if  neither  party  shall  file,  in  the 
circuit  court,  the  transcript  of  the  order  of  this  court  reversing  the  judg- 
ment below,  within  two  years,  the  cause  shall  be  considered  as  abandoned, 
and  no  further  action  shall  be  had  therein,  means  the  particular  suit  in 
which  the  order  of  reversal  is  made  shall  be  considered  as  abandoned,  and 
not  the  cause  of  action.  A  new  suit  may,  after  such  period,  be  brought 
upon  the  original  cause  of  action. 

2.  New  trial — trial  in  absence  of  party  and  his  counsel.  A  new  trial 
will  not  be  granted  because  the  trial  was  had  in  the  absence  of  the  defend- 
ant  and  his  counsel,  when  such  absence  is  attributable  to  his  own  negli- 
gence. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  C.  R.  Starr,  for  the  appellant. 

Mr.  Thomas  P.  Bonfield,  for  the  appellee. 
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Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  was  a  suit  in  ejectment,  where  there  was  judgment 
for  the  plaintiff. 

The  first  of  the  two  errors  assigned  is,  in  sustaining  a  demur- 
rer to  the  defendant's  second  plea.  The  plea  was,  that  in  a 
former  action  of  ejectment,  brought  by  plaintiff  against  defend- 
ant, for  the  same  premises,  a  judgment  was  rendered  against 
the  defendant,  which,  on  appeal  to  the  Supreme  Court,  was 
reversed,  and  the  cause  remanded  for  a  new  trial;  that  no 
transcript  of  the  order  of  the  Supreme  Court  remanding  the 
cause  had  been  filed  in  the  court  below,  and  that  more  than 
two  years  had  elapsed  from  the  time  of  making  the  order, 
before  the  commencement  of  this  suit. 

The  cause  of  action  is  supposed  to  be  abandoned  and  barred, 
under  this  provision  of  the  statute:  "If  neither  party  shall 
file  such  transcript  within  two  years  from  the  time  of  the 
making  of  the  final  order  of  the  Supreme  Court  reversing  any 
judgment  or  proceeding,  the  cause  shall  be  considered  as 
abandoned,  and  no  further  action  shall  be  had  therein."  Kev. 
Stat.  1874,  p.  785,  §  85. 

The  word  "  cause  "  here  means  the  particular  suit  in  which 
the  order  is  made;  not  that  the  cause  of  action  shall  be  con- 
sidered as  abandoned,  but  only  that  such  particular  suit  shall 
be  considered  as  abandoned,  and  no  further  action  shall  be  had 
therein.     The  demurrer  was  properly  sustained  to  the  plea. 

The  other  assignment  of  error  is,  the  denial  of  defendant's 
motion  to  set  aside  the  verdict  and  judgment,  because  of  the 
trial  having  been  had  in  the  absence  of  defendant  or  counsel. 
The  motion  was  based  upon  the  affidavit  of  the  defendant, 
stating  the  cause  of  such  absence.  No  sufficient  ground  was 
shown  for  the  granting  of  the  motion.  The  absence  of  defend- 
ant at  the  trial,  or  not  having  any  counsel  to  appear  for  him, 
must  be  regarded  as  owing  solely  to  the  defendant's  own  negli- 
gence and  inattention. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Ezea  D.  McMastees 

v. 

Thomas  Alsop. 

1.  Exemption — burden  of  proof  is  on  claimant.  Where  a  party  claims 
property  as  exempt  from  levy  and  sale,  which  is  not  made  specifically 
exempt,  the  burden  of  proof  rests  upon  him  to  show  that  it  is  exempted. 
The  law  does  not  presume  that  a  person  does  not  have  the  property  exempted 
by  the  statute,  nor  does  the  mere  claim  that  property  is  not  enumerated  prove 
that  it  is  exempt. 

2.  Same  —  of  property  not  specifically  exempt.  Where  property  of  a 
debtor,  not  specifically  exempt,  is  levied  upon,  if  the  debtor  has  other  prop- 
erty liable  to  levy  and  sale,  he  must  offer  to  turn  it  out  before  he  can  claim 
the  property  levied  on  as  suitable  to  his  condition. 

3.  Same — when  party  must  show  he  is  the  head  of  a  family.  If  a  debtor 
claims  property  levied  on  as  exempt,  which  is  not  made  so  specifically,  he 
must  show  that  he  is  the  head  of  a  family  and  residing  with  the  same,  by 
clear  and  satisfactory  proof. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Beason  &  Blinn,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that,  at  the  January  term,  1875,  Wm.  B.  Broad- 
well  recovered  a  judgment  against  the  firm  of  Thomas  Alsop 
&  Son,  for  $555.97  and  costs  of  suit.  An  execution  was  issued 
thereon  on  the  11th  day  of  March,  1875,  and  came  to  the 
hands  of  the  sheriff  on  the  13th  of  that  month.  The  execu- 
tion was  levied  on  sixty-seven  sacks  of  flour  belonging  to  the 
firm,  and,  on  the  15th  day  of  May  following,  a  suit  in  replevin 
was  brought  by  them,  before  a  justice  of  the  peace,  against 
the  sheriff,  to  recover  the  same.  A  trial  was  had  before  the 
justice  of  the  peace,  resulting  in  a  judgment  in  favor  of  the 
plaintiff.  The  defendant  thereupon  appealed  to  the  circuit 
court  of  Logan  county. 

At  the  September  term,  1875,  the  cause  was  tried  by  the 
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court,  by  consent,  without  a  jury,  and  a  like  judgment  was 
rendered,  and  defendant  brings  the  record  to  this  court  on 
error,  and  asks  a  reversal. 

Defendant  in  error  testified  that  the  flour  in  controversy 
belonged,  jointly,  to  himself  and  son,  and  that  he  did  not  have 
the  property  exempt  by  law,  and  claimed  his  undivided  half 
of  this  property,  under  the  statute,  as  exempt  from  levy  and 
sale  on  execution;  and  he  further  states  that  his  son  authorized 
him  to  claim  the  other  half  as  exempt  from  levy  and  sale  under 
execution,  but  the  son  did  not  join  in  the  replevin  bond,  and 
removed  to  Chicago  soon  after  the  levy  was  made,  where  he 
still  resides. 

Even  if  Henry  Alsop  could  authorize  his  father  to  claim 
his  half  of  the  property  as  exempt  from  levy  and  sale  to  pay 
his  debts,  without  written  authority  constituting  him  an  agent, 
still  there  is  nothing  in  the  evidence  from  which  it  can  be 
inferred  that  Henry  has  the  slightest  pretense  for  claiming 
this  property  as  exempt.  The  evidence  only  shows  that  he 
authorized  his  father  to  claim  the  property  as  exempt;  that 
he  resides  in  Chicago,  and  has  a  family  and  is  living  with  them. 
There  is  no  evidence  whatever  in  the  record  as  to  what  prop- 
erty he  had.  For  aught  that  appears,  he  may  have  had  all  the 
property  the  law  exempts,  and  much  more.  The  law  does  not 
presume  that  a  person  does  not  have  the  property  exempted 
by  the  statute,  nor  does  the  mere,  claim  that  property  is  not 
enumerated,  as  this  is  not,  prove  that  it  is  exempt.  The  fact 
must  be  satisfactorily  proved  by  evidence,  as  it  is  not  a  matter 
of  legal  presumption,  one  way  or  the  other. 

If  Henry  had  other  property  liable  to  levy  and  sale  on  exe- 
cution, according  to  previous  decisions  of  this  court  he  was 
bound  to  offer  to  turn  it  out  before  he  could  claim  this  prop- 
erty as  being  suitable  to  his  condition.  The  evidence  wholly 
fails  to  disclose  the  grounds  upon  which  the  claim  is  asserted 
for  Henry,  and,  all  the  evidence  considered,  we  fail  to  find  any 
that  can  possibly  sustain  a  recovery  in  his  favor,  and  in  this 
respect  the  judgment  is  manifestly  erroneous. 

As  to  the  claim  made  by  Thomas,  it  fails  to  appear  that  he 
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then  was  the  head  of  a  family,  and  hence  we  can  not  consider 
the  articles  exempt  for  that  reason.  It  is  true,  he  says  it  would 
require  a  certain  amount  of  flour  to  supply  his  family  for  three 
months,  but  that  does  not  prove  that  he  was  the  head  of  a 
family  and  living  with  them.  Where  this  privilege  is  claimed, 
it  must  be  clearly  shown  before  its  benefits  can  be  allowed  to 
the  claimant.  The  court  will  not  act  on  loose,  indefinite  and 
uncertain  testimony,  but  it  must  be  clear  and  satisfactory,  in 
this  class  of  cases.  In  fact,  the  evidence  on  this  point  can 
only  be  held  to  prove  he  has  a  family,  and  that  it  would  require 
a  certain  amount  of  flour  to  keep  them  for  three  months,  and 
nothing  more. 

If,  then,  Thomas  was  not  the  head  of  a  family  and  living 
with  them, — and  we  can  not  presume  he  was, — he  had  a  con- 
siderable amount  of  property  not  exempt,  and  as  this  flour  is 
not  specifically  exempt,  he  should,  before  he  could  claim  it  as 
such,  have  turned  out  the  property  he  held  which  was  not 
exempt,  before  he  could  claim  the  benefit  of  the  statute.  See 
Smothers  v.  Holly ,  47  111.  331 ;  Bonnell  v.  Bowman^  53  ib. 
460. 

So,  the  record  in  this  case  fails  to  show  that  either  party  is 
entitled  to  the  benefit  of  the  exemption  of  the  statute,  and 
hence  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Owen  Ball  et  al. 

v. 

Reason  Hooten,  Admr. 

1.  Estoppel — by  acts  or  declarations.  In  order  to  create  an  estoppel  in 
pais,  by  acts  and  declarations,  the  party  estopped  must  have  induced  the 
other  party  to  occupy  a  position  he  would  not  have  occupied  but  for  such 
acts  and  declarations. 

2.  New  trial — misdirection  as  to  the  law.  Where  three  distinct  grounds 
of  defense  are  relied  on,  and  the  jury  find  for  the  defendant  generally,  and 
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the  evidence  is  conflicting  as  to  the  first  two  grounds,  so  that  the  verdict,  if 
based  on  them,  would  not  be  disturbed,  but  is  not  sufficient  to  sustain  the 
third  ground,  and  the  court  has  misdirected  the  jury  in  respect  to  it,  a  new 
trial  will  be  awarded. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Plaintiffs  were  creditors  of  the  firm  of  Fitzsimmons  &  Co. 
That  firm  was  composed  of  Patrick  Fitzsimmons  and  Edward 
Galligan.  After  the  death  of  Galligan,  which  occurred  in 
March,  1870,  defendant  was  appointed  administrator,  and  took 
upon  himself  the  burden  of  the  administration  of  the  estate. 
The  surviving  partner  took  possession  of  the  assets  of  the  firm, 
and  proceeded  to  sell  the  stock  on  hand  and  to  collect  accounts 
due  the  firm.  That  he  paid  debts  owing  by  the  firm,  is  proven, 
but  upon  the  question  whether  plaintiffs'  claim  was  paid  by 
the  surviving  partner,  the  evidence  is  conflicting.  Within 
two  years  after  granting  letters,  plaintiffs  presented  their  claim 
against  the  estate  of  the  deceased  partner,  for  allowance.  It 
was  disallowed  in  the  county  court.  On  the  trial  of  the  appeal 
in  the  circuit  court  of  Yermilion  county,  the  cause  was  sub- 
mitted to  a  jury,  who  found  the  issues  for  defendant.  That 
verdict  was  set  aside,  a  new  trial?  awarded,  and  the  venue 
changed  to  McLean  county,  where  a  second  trial  was  had  before 
a  jury,  with  a  like  result.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  verdict  for  defendant, 
from  which  plaintiffs  prosecute  this  appeal. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellants. 

Messrs.  Mann  &  Calhoun,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

There  having  been  two  verdicts  for  defendant,  we  should  be 
unwilling  to  reverse  the  judgment  if  we  could  know  the  jury 
were  not  misled  by  an  instruction  given  for  defendant. 

Three  distinct  defenses  were  made-^-first,  that  no  bona  fide 
claim  in  favor  of  plaintiffs,  against  the  firm  of  Fitzsimmons  & 
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Co.,  ever  existed ;  second,  that  if  such  claim  ever  did. exist,  it  had 
been  paid,  and  third,  whether  it  had  been  paid  or  not,  plaintiffs 
are  estopped,  by  their  own  conduct,  from  prosecuting  it  against 
the  estate  of  Galligan.  A  finding  for  defendant  on  either 
proposition  would  be  conclusive  of  the  whole  case.  On  exam- 
ination, we  find  the  evidence  as  to  the  first  and  second  defenses 
indicated,  to  be  conflicting,  and  a  finding  either  way  would  be 
sustained.  But  we  do  not  think  the  evidence  sufficient  to 
warrant  a  finding  that  plaintiffs,  by  acts  or  conduct  proven, 
are  estopped  to  prosecute  their  claim  against  the  estate  of 
Galligan.  The  doctrine  of  estoppels  in  pais,  as  was  declared 
in  Hefner  v.  Vanclolah,  57  111.  520,  is,  to  prevent  injuries 
arising  from  acts  or  declarations  which  have  been  acted  on  in 
good  faith,  and  which  it  would  be  inequitable  to  permit  the 
party  to  retract.  In  order  to  create  such  an  estoppel,  the  party 
estopped  must  have  induced  the  other  party  to  occupy  a  posi- 
tion he  would  not  have  occupied  but  for  such  acts  and  declara- 
tions. No  acts  are  proven  in  this  case  that  created  an  estoppel 
within  the  rule  announced.  It  does  not  appear  defendant  was 
induced,  by  anything  said  or  done  by  plaintiffs,  to  change  his 
position  or  to  leave  any  measure  untried  for  the  protection  of 
the  estate  he  represented. 

Could  it  be  made  to  appear,  from  anything  in  the  record,  the 
jury  found  for  defendant  either  on  the  first  or  second  ground  of 
defense  suggested,  the  verdict  would  be  allowed  to  stand.  But 
how  can  it  be  known  which  defense  insisted  upon,  the  jury  found 
was  proven?  We  have  no  warrant  for  saying  how  the  jury 
found.  As  we"  have  seen,  the  evidence  on  the  first  and  second 
propositions  was  conflicting,  and  it  may  be  the  jury  found  for 
plaintiffs  as  to  them,  and  based  their  verdict  on  the  doctrine 
of  estoppel  as  declared  in  the  instruction  given  for  defendant 
on  that  subject.  If  so,  the  verdict  is  plainly  against  the  weight 
of  the  evidence.  Considering  the  evidence  in  the  case,  our 
opinion  is,  the  instruction  as  to  the  doctrine  of  estoppel, 
whether  accurately  stated  or  not,  may  have  misled  the  jury. 
The  testimony  offered  did  not  warrant  a  finding  for  defendant 
on  that  ground,  but  the  instruction  given  may  have  induced 
11— 85th  III. 
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the  belief  it  did,  and  for  that  reason  it  ought  not  to  have  been 
given.     An  authority  for  this  view  of  the  case  is,  Hardin  v. 
Grate,  78  111.  533. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


JOSEPHUS  HAEDMAN 
V. 

George  W.  Bradley. 

Statute  of  Frauds — debt  of  another.  Where  one  was  sued  for  medical 
services  rendered  to  another  on  the  request  of  the  defendant,  and  the  Stat- 
ute of  Frauds  was  pleaded,  it  appearing  in  evidence  that  the  original  charge 
for  the  services  was  made  against  the  third  person,  and  not  against  the 
defendant,  and,  on  settlement  between  the  parties,  no  claim  was  made  that 
the  defendant  was  liable,  it  was  held,  that  the  defendant  was  not  primarily- 
liable,  his  undertaking  not  being  an  original  one. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  for  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  county  court  of  Morgan  county, 
by  George  W.  Bradley,  plaintiff,  and  against  Josephus  Hard- 
man,  defendant,  to  recover  for  medical  services  rendered  by  the 
plaintiff  to  one  John  De  Laney,  at  the  special  instance  and  re- 
quest of  the  defendant,  as  alleged.  There  was  a  trial  in  the 
county  court,  resulting  in  a  verdict  for  the  plaintiff  and  judg- 
ment thereon,  to  reverse  which,  the  defendant  appealed  to  the 
circuit  court  on  a  bill  of  exceptions,  and  in  that  court  the 
judgment  was  affirmed,  and  the  defendant  appeals  to  this  court. 
There  was,  besides  other  pleas,  the  plea  of  the  Statute  of  Frauds 
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and  Perjuries,  that  it  was  the  debt  of  another,  and  no  promise 
in  writing,  by  defendant,  to  pay. 

To  this  plea  there  were  two  replications:  First,  That  the 
promise  was  made  before  the  services  were  rendered;  and, 
Second,  That  the  credit  was  given  originally  to  defendant, 
and  not  to  De  Laney,  and  these  were  the  principal  issues  tried. 

From  the  evidence  in  the  record,  we  are  satisfied  the  plain- 
tiff failed  to  maintain  the  issue  on  his  part.  It  is  impossible 
to  read  it,  and  arrive  at  any  other  conclusion.  The  question 
was,  did  defendant  employ  plaintiff  to  render  medical  services 
to  De  Laney  before  he  entered  upon  the  performance  of  the 
service?  In  other  words,  was  the  undertaking  an  original 
undertaking  by  defendant,  and  so  not  within  the  Statute  of 
Frauds?  "Was  defendant  primarily  liable?  This  is  conclu- 
sively and  satisfactorily  answered  by  the  plaintiff's  acts,  and 
that  is,  he  made  on  his  books  the  charge  against  De  Laney, 
and  against  him  alone,  and,  in  several  different  settlements 
had  thereafter  with  defendant,  at  one  of  which  a  balance  was 
found  due  defendant  of  thirty-five  dollars,  he  never  intimated 
to  defendant  that  he  held  him  liable  for  these  medical  services. 
The  weight  of  the  evidence  is,  the  extent  of  defendant's  prom- 
ise was,  to  pay  him  for  a  visit  to  De  Laney,  and  that  was  all. 

But  the  books  of  account  of  the  plaintiff  are  of  the  most 
convincing  and  conclusive  character.  On  them,  De  Laney  is 
the  debtor.  If  one  has  a  claim  against  another,  and  keeps 
books,  it  will  so  appear  on  the  books,  and  it  will  require  very 
strong  evidence  to  shew  the  entry  was  made  by  mistake. 
Here,  such  proof  is  not  attempted.  It  does  appear,  that  a  long 
time  after  the  charge  was  entered  on  the  book  against  De  Laney, 
the  plaintiff  added  the  defendant's  name,  and  then  brought  a 
joint  action  against  them.  This  goes  to  show  still  more  sat- 
isfactorily that  plaintiff  did  not  consider  defendant  primarily 
liable. 

"We  are  satisfied,  the  plaintiff  did  not  maintain  the  issue  on 
his  part,  and  establish  a  primary  liability  on  the  part  of  the 
defendant,  and  the  verdict  should  have  been  for  the  defendant. 
The  motion  for  a  new  trial  should  have  been  allowed.     Eefus- 
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ing  it  was  error,  and  for  the  error  the  judgment  must  be 
reversed.  On  the  whole  record,  we  are  satisfied  plaintiff  has 
no  cause  of  action,  and,  therefore,  will  not  remand  the  cause. 

Judgment  reversed. 


William  F..  Flagg 

v. 

James  G.  Stowe. 

1.  Partnership — whether  it  exists.  Where  two  or  more  parties  agree  to 
form  a  corporation,  some  putting  in  machinery  and  patents,  and  others 
money  and  labor,  but  no  corporation  is  formed,  by  reason  of  a  failure  to 
comply  with  the  statute,  if  the  parties  are  entitled  to  share  in  the  profits  and 
losses,  it  will  constitute  a  quasi  partnership,  although  the  title  to  the  prop- 
erty put  in,  whether  real  or  personal,  may  not  be  changed. 

2.  Same— ?owner ship  of  property — liability  for  losses.  Where  an  associa- 
tion is  formed,  not  under  the  statute,  for  manufacturing  purposes,  by  which 
one  is  to  furnish  machinery,  etc.,  and  another  a  patent,  and  the  third  money 
and  advances  to  put  the  business  in  operation,  and  to  convey  lands,  the  per- 
sons so  operating  together  will  not  become  jointly  entitled  to  the  property 
itself,  but  simply  to  its  use,  except  as  to  the  money  advanced.  If  the  party 
furnishing  the  machinery  withdraws,  and  files  his  bill  for  an  account  and 
a  sale  of  the  property,  he  will  be  liable  to  account  to  the  party  advancing 
the  money,  for  any  loss  that  has  occurred.' 

3.  In  case  of  an  association  for  manufacturing  purposes,  not  incorporated, 
in  the  absence  of  an  agreement  to  the  contrary,  each  will  be  liable,  in  equal 
proportions,  for  any  loss  that  may  be  sustained,  but  if,  by  the  articles  of 
association,  they  are  to  share  in  the  profits  in  proportion  to  the  stock  each 
puts  in,  then  the  loss  must  be  shared  in  the  same  manner. 

4.  Same — rule  for  accounting.  Where  one  partner  puts  into  the  firm 
simply  the  use  of  machinery,  and  another  a  patent  right,  and  another 
advances  money  to  put  the  business  in  operation,  and  agrees  to  convey  land, 
on  bill  for  an  accounting  and  for  a  sale  of  the  property,  each  party  should 
be  allowed  for  all  money  advanced,  a  fair  and  reasonable  rent  for  his  prop- 
erty employed,  up  to  the  time  of  filing  the  bill,  and  for  labor  performed  by 
each  during  that  period,  and  the  balance  struck  accordingly.  It  is  error  to 
allow  a  certain  per  cent  for  the  use  of  the  machinery.  It  should  be  the  fair 
value  of  its  use  as  situated,  and  not  what  it  might  have  been  worth  if  used 
at  some  other  place. 
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5.  Same — lien  for  advances  and  losses.  "Where  one  partner  simp]}r  puts 
into  the  firm  the  use  of  his  machinery  or  other  personal  property,  and  the 
other  advances  money  and  assumes  liabilities,  the  latter,  being  in  posses- 
sion, will  have  the  right  to  retain  the  property  until  he  is  reimbursed  for 
any  excess  paid  by  him,  and  for  indemnity  against  outstanding  liabilities. 

6.  Chancery  —  rule  on  error  different  from  eases  at  law.  A  case  in 
chancery  will  be  reviewed  in  this  court  on  appeal  or  error,  on  the  record, 
just  as  it  should  have  been  in  the  court  below,  and  no  presumption  prevails 
in  favor  of  the  finding,  as  in  trials  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  E.  M.  Prince,  and  Messrs.  Powell  &  Hamilton,  for 
the  plaintiff  in  error. 

Messrs.  H.  &  J.  D.  Spencer,  and  Messrs.  Williams,  Burr  & 
Capen,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  and  defendant  in  error,  and  Mathewson,  agreed  to, 
and  made  an  effort  to,  form  a  joint  stock  company,  defendant 
in  error  to  put  in,  at  $25,000,  a  quantity  of  machinery,  pat- 
ents, etc.,  which  had  been  in  use  in  Ehode  Island;  plaintiff  in 
error  to  erect  a  certain  building,  worth  $7000,  and  convey  to 
the  company  three  acres  of  land,  at  $1000  per  acre,  and,  also, 
to  put  in  $10,000  in  money,  as  his  portion  of  the  capital  stock, 
and  Mathewson  to  put  in  certain  patents  he  owned,  and  which 
they  desired  to  use  in  manufacturing  articles  by  the  company, 
at  $10,000;  that  the  working  capital  should  be  $20,000,  which 
might  be  taken  by  other  parties. 

When  the  case  was  previously  before  this  court,  it  was  held, 
that  the  parties,  by  failing  to  conform  to  the  requirements  of 
the  statute,  did  not  organize  an  incorporation.  The  parties 
signed  their  articles  of  association  on  the  15th  of  August, 
1870,  but  the  agreement  to  form  the  proposed  corporation  was 
verbally  entered  into  about  the  1st  of  March  of  that  year,  and 
a  written  agreement  was  subsequently  executed,  embodying 
the  terms  of  the  contract. 
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In  October,  plaintiff  in  error  had  so  far  completed  the  build- 
ing that  the  machinery  of  defendant  in  error  was  unpacked, 
and,  under  his  supervision,  was  placed  therein,  and  it  appears 
that  a  number  of  men  were  employed  for  several  weeks  in  placing 
it  in  position.  Plaintiff  in  error  paid  freight  on  this  machinery 
from  Rhode  Island,  and  for  drayage,  etc.,  and  paid  defendant 
salary,  and  paid  for  printing,  etc.  He  paid  hands  and  other 
expenses,  as  he  claims,  amounting  to  $10,000,  neither  defend- 
ant in  error  nor  Mathewson  paying  anything. 

Differences  having  arisen  as  to  the  management  of  the  con- 
cern, defendant  in  error  withdrew,  and  demanded  his  machinery, 
on  the  1st  of  May,  1871,  but  plaintiff  in  error  refused  to  deliver 
it  until  he  should  be  reimbursed  his  outlays.  Thereupon,  de- 
fendant in  error  filed  this  bill,  praying  for  an  account  and  a 
sale  of  the  property,  and  a  distribution  of  the  proceeds. 

After  the  case  was  remanded,  the  court  below  referred  it  to 
the  master  to  state  an  account,  which  he  did,  but  exceptions 
were  filed,  and  disallowed  by  him,  but  sustained  by  the  court, 
and  it  was  referred  back  to  the  master  for  a  further  report. 
He  made  and  returned  a  second  report,  after  overruling  excep- 
tions filed  to  it,  which  were  disallowed  by  the  court,  and  de- 
fendant brings  the  case  to  this  court  on  error. 

It  is  urged  that  the  court  should  have  heard  the  cause  and 
determined  who  was  in  fault  in  failing  to  proceed  under 
the  agreement.  The  agreement  failed  because  of  the  non- 
compliance  with  the  statute,  in  the  effort  to  organize  the  incor- 
poration. That  failing,  it  became  the  duty  of  the  parties  to 
come  to  an  accounting  among  themselves  as  to  advances  and 
expenditures  they  had  severally  made.  Plaintiff  in  error  had 
advanced  a  large  sum  of  money  and  defendant  had  put  in  his 
machinery,  and  they  had  all  contributed  labor,  time  and  skill 
towards  the  enterprise.  There  was  a  quasi  partnership,  because 
there  was,  in  law,  a  right  to  share  in  profits  and  a  liability  to 
share  in  losses.  It  is  true,  the  title  to  the  property  employed, 
whether  real  or  personal,  was  not  changed.  The  three  persons 
operating  together  did  not  become  jointly  entitled  to  the  prop- 
erty itself,  but  simply  to  its  use,  unless  it  was  the  money  ad- 
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vanced.  If,  in  manufacturing  machinery,  plaintiff  in  error 
advanced  money  to  carry  on  the  business,  and  a  loss  ensued 
before  defendant  in  error  withdrew  and  filed  this  bill,  the  three 
were  liable  to  share  the  loss,  and,  if  there  was  no  agreement  to 
the  contrary,  it  should  be  in  equal  proportions;  but  if,  by  their 
articles  of  association,  they  were  to  share  the  profits  in  propor- 
tion to  the  stock  each  put  in,  then  the  loss  should  be  shared  in 
the  same  proportion. 

We  are  aware  of  no  rule  which  would,  in  a  case  like  the 
present,  impose  all  the  loss  on  one  of  the  parties.  No  reason 
is  perceived,  in  law  or  equity,  why  this  should  be  done,  and  it 
seems  to  us  that  every  principle  of  natural  justice  forbids  it. 
We  may  readily  suppose  that,  during  the  short  period  the  par- 
ties were  acting  under  their  supposed  charter,  no  profits  were 
made,  but  we  have  reason  to  suppose  there  were  none,  and  if 
there  were  none,  there  must  have  been  losses.  In  fact,  a  con- 
sideration of  the  evidence  satisfies  us  there  were  losses,  as  there 
had  been  large  outlays  and  expenditures  on  account  of  the 
enterprise.  The  evidence  shows  that  plaintiff  in  error  had  paid 
freights  on  the  machinery,  paid  for  putting  it  in  place,  and 
salary  to  defendant  in  error.  Each  party,  then,  should  be 
allowed  for  all  money  advanced,  a  fair  and  reasonable  rent  for 
his  property  employed,  up  to  the  time  this  bill  was  filed,  and 
for  labor  performed  by  each  during  that  period.  If,  then,  on 
adding  these  various  sums  together,  the  aggregate  showed  the 
amount  of  the  loss,  then  that  sum  should  be  apportioned 
to  each  according  to  the  amount  of  stock  each  had  agreed  to 
take  in  the  corporation,  and  those  found  to  be  in  arrear  in 
advances  be  decreed  to  pay  to  those  having  advanced  the 
greater  sums,  until  they  were  all  made  equal  in  their  losses,  in 
proportion  to  the  stock  they  were  to  have  taken. 

Defendant  in  error  should,  then,  be  allowed  a  fair  and  rea- 
sonable rent  for  the  use  of  his  machinery  as  it  has  been  situ- 
ated, against  plaintiff  in  error,  and  that  should  be  deducted 
from  the  amount  of  loss  defendant  should  pay  plaintiff  in 
error,  and  if  the  rent  is  less  than  the  loss  thus  to  be  paid,  then 
a  decree  should  be  rendered  for  the  amount,  against  defendant 
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in  error,  for  the  balance,  or,  if  the  rent  should  be  greater  than 
the  amount  of  loss  defendant  in  error  should  thus  pay,  then  a 
decree  for  such  balance  should  be  rendered  against  plaintiff  in 
error. 

In  stating  this  account,  the  master  has  proceeded  on  an 
entirely  wrong  basis,  as  is  seen  from  what  we  have  said  above, 
and  the  basis  upon  which  defendant  in  error  was  allowed  for 
the  use  of  his  machinery  was  altogether  wrong.  It  should 
have  been  no  more  than  the  value  .of  its  use,  after  deducting 
taxes  and  insurance,  if  any,  as  it  was  situated  in  the  "Empire 
Machine  Works."  The  question  was,  what  would  have  been 
a  fair  rental  value,  to  be  used  at  the  place  and  in  the  manner 
it  was  employed.  But  it  was  assumed  that  capital  invested  in 
real  estate  should  yield  at  least  ten  per  cent  per  annum,  and 
capital  invested  in  machinery  should  yield  fifteen  per  cent. 
From  observation,  we  are  strongly  inclined  to  believe  that  this 
estimate  is  too  high.  After  paying  taxes,  making  repairs,  and 
deducting  labor  and  the  proper  allowance  for  other  capital 
to  render  either  the  real  estate  or  the  machinery  productive, 
they  certainly  do  not,  on  an  average,  yield  near  such  a  per- 
centage. It  is  said  the  increase  of  the  national  wealth  is  not 
exceeding  three  per  cent  per  annum,  and  a  large,  if  not  the 
larger,  portion  of  it  is  produced  by  real  estate  and  machinery 
used  in  connection  with  labor  and  capital.  Hence,  the  theory 
of  the  master  in  making  this  estimate  was  wrong.  He  should 
have  heard  proof  as  to  what  it  would  have  rented  for,  or  what 
its  use  could  have  been  made  actually  worth,  situated  as  it  was. 
It  is  urged,  however,  that  it  might  be  shown  to  be  worth  more  at 
other  points  than  at  Bloomington.  If  this  is  true,  it  should  not 
be  the  rule  in  estimating  the  value  of  its  use.  If  defendant 
in  error  desired  to  obtain  the  higher  value  at  such  places,  he 
should  have  paid  defendant  in  error  his  proportion  of  the  loss, 
and  have  thus  procured  the  possession  of  the  machinery.  It 
is,  however,  said,  plaintiff  in  error  had  no  lien  on  the  property. 
It  was  placed  in  his  possession,  and,  as  defendant  in  error  had 
no  other  means,  as  we  infer,  to  pay  the  amount  for  which  he 
was  liable  for  losses,  plaintiff  in  error  was,  under  the  circum- 
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stances,  authorized  to  hold  it  to  indemnify  himself  against 
further  loss,  until  he  should  be  paid. 

The  amount  allowed  for  the  use  of  machinery  was  excessive. 
If  the  profits  of  such  a  factory,  after  deducting  for  labor, 
skill,  capital  necessarily  employed  in  operating  it,  the  taxes, 
insurance,  repairs  and  unavoidable  expenses,  had  been  three 
times  the  amount  of  the  rent  allowed,  then  such  business  is 
profitable  beyond  anything  that  is  known  in  business.  To 
have  yielded  so  much  for  the  use  of  the  machinery,  after  such 
deductions,  the  profit  on  the  use  of  material,  or  labor,  would 
have  been  certainly  very  large.  In  operating  such  a  business, 
where  there  are  profits,  it  is  but  fair  to  distribute  them  to  the 
various  sources  from  which  they  arise,  when  an  account  is 
taken.  We  are,  therefore,  of  opinion  this  allowance  was  exces- 
sive. 

It  is  said  that  on  reviewing  a  decree,  in  this  court,  it  will 
not  be  disturbed,  unless  it  is  manifestly  against  the  evidence; 
that  the  same  presumptions  will  be  indulged  in  favor  of  a 
decree  that  are  in  favor  of  the  verdict  of  a  jury,  or  the  find- 
ing of  the  court  on  an  issue  of  fact  on  a  trial  in  a  case  at  law. 
"We  are  aware  of  no  case  which  so  holds,  nor  is  it  supposed 
any  such  exists.  This  court  has  repeatedly  held  that  a  case  in 
chancery,  reviewed  in  this  court,  will  be  tried  on  the  record, 
just  as  it  should  have  been  in  the  court  below,  and  if  so,  no 
such  presumptions  can  prevail.  At  law,  it  is  the  province  of 
the  jury  to  find  the  facts  on  oral  evidence,  and,  having  the 
witnesses  before  them,  they  have  superior  advantages  to  judge 
of  the  weight  of  evidence,  and  so  of  the  circuit  judge  in  such 
trials;  but  in  chancery,  causes  may  be,  and  usually  are,  tried 
on  depositions  or  evidence  taken  by  the  master,  and  the  cir- 
cuit judge  has,  in  such  cases,  no  superior  advantage  in  judg- 
ing of  the  weight  to  be  given  to  the  testimony.  For  these 
reasons- the  same  rule  does  not,  nor  should  it,  apply  on  appeal 
in  chancery  cases. 

For  the  reasons  indicated,  the  decree  of  the  court  below 
must  be  reversed,  and  the  cause  remanded  with  directions  to 
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the  master  to  again  hear  evidence  and  state  an  account  on  the 
principles  indicated  in  this  opinion,  and  for  further  proceed- 
ings in  conformity  thereto. 

Decree  reversed. 


Alvin  Caldwell  et  al. 

v. 
Silas  A.  Evans  et  al. 

1.  Trespass— opening  fence  under  order  of  highway  commissioners.  The 
order  of  highway-  commissioners  is  no  justification  in  trespass  for  opening 
the  plaintiff's  fence  so  as  to  let  cattle  into  his  corn,  when  it  is  not  shown 
there  was  a  highway  legally  established  at  the  place. 

2.  Evidence — laying  out  road.  In  trespass  for  removing  a  fence  over 
ground  claimed  for  a  road,  unless  a  valid  order  establishing  the  road  has 
been  made,  the  other  papers,  such  as  the  petition,  etc.,  are  not  admissible, 
as  they  can  only  tend  to  confuse  the  jury. 

3.  Same — res  gestce.  Where  parties,  in  removing  a  fence,  state  that  they 
are  removing  the  same  to  open  and  construct  a  public  road  under  the  order 
of  the  commissioners  of  highways,  their  declarations  will  be  admissible  in 
evidence  as  a  part  of  the  res  gestce. 

4.  Damages — when  too  remote.  In  trespass  for  removing  plaintiff's 
fence,  he  can  not  recover  for  damages  occasioned  by  being  prevented  from 
cultivating  part  of  his  land,  and  evidence  tending  to  show  such  damages 
is  properly  excluded  as  being  too  remote. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Lodge  &  Huston,  for  the  appellants. 

Messrs.  Reed  &  Barringer,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Under  a  claim  of  right  to  open  a  public  highway,  defend- 
ants removed  certain  fences  belonging  to  plain  tiffs,  connecting 
with  what  had  been  treated  by  the  parties  as  a  division  fence. 
The  gaps  thus  made  opened  plaintiffs'  premises,  and  let  their 
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cattle  out  the  lane,  and  into  their  corn.  Some  actual  damage 
to  plaintiffs'  corn  was  proven.  It  was  necessary  to  build  one 
half  mile  of  fence  to  enclose  the  premises  again. 

One  of  defendants  owns  land  adjoining  plaintiffs',  but 
previous  to  committing  the  acts  complained  of,  no  notice,  as 
required  by  statute,  had  been  given  of  his  intention  to  remove 
what  both  parties  had  evidently  treated  as  a  division  fence. 
The  defense,  however,  is  not  rested  upon  that  ground,  but 
upon  the  fact  a  public  road  had  been  established,  and  that 
defendants,  in  removing  the  fences,  were  acting  under  the 
order  of  the  commissioners  of  highways  in  opening  the  road 
for  the  use  of  the  public.  It  is  fatal  to  this  defense  that  it  is 
not  shown,  any  public  road  had  been  legally  established  on 
that  line  by  the  town  authorities.  The  order  made  by  the 
commissioners,  offered  in  evidence,  and  which,  it  is  claimed, 
established  the  highway,  was  made  more  than  five  years  before, 
and,  for  some  reason,  the  court  rejected  it  as  evidence.  No 
cross  errors  have  been  assigned  by  defendants  on  that  decision, 
and  we  must  indulge  the  presumption  the  court  ruled  cor- 
rectly. Certainly,  nothing  to  the  contrary  appears  in  this 
record.  Failing,  therefore,  to  show  any  lawful  right  to  remove 
plaintiffs'  fences,  and  as  some  actual  damage  was  proven,  the 
verdict  for  defendants  was  plainly  against  the  weight  of  the 
evidence. 

It  may  be,  the  jury  were  misled  by  the  refusal  of  the  court 
to  exclude  from  their  consideration  the  petition  and  other 
preliminary  papers  in  relation  to  laying  out  the  road.  All 
that  was  said  by  defendants  while  in  the  act  of  removing  the 
fences,  was  admissible  in  evidence  as  a  part  of  the  res  gestae. 
They  declared  they  were  removing  the  fences  with  a  view  to 
open  and  construct  a  public  road,  under  the  orders  of  the  com- 
missioners of  highways  of  the  town,  and  that  is  all,  it  seems, 
they  had  any  right  to  prove  on  that  subject.  Unless  a  valid 
order  establishing  the  road  had  been  made,  the  other  papers 
in  the  case  were  unimportant,  and  only  tended  to  confuse  the 

Ju^- 
On  the  trial,  plaintiffs  offered  to  prove  they  sustained  dam- 
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age  on  account  of  being  "  compelled  to  quit  cultivating  their 
crops  to  repair  the  fences  at  that  season  of  the  year,"  but  on 
objection  being  made,  the  court  rejected  the  evidence,  for  the 
reason  the  damages  were  too  remote  to  be  considered  as  flow- 
ing from  the  acts  of  defendants.  We  think  the  court  ruled 
correctly  on  that  point.  As  we  understand  the  rule  on  this 
subject,  it  is  stated  correctly  in  Fent  v.  Toledo,  Peoria  and 
Warsaw  Railway  Co.  59  111.  350.  Under  the  rule  there 
declared,  it  can  not  be  justly  said,  the  failure  of  plaintiffs  to 
"  cultivate  their  crops  "  could  have  been  foreseen  and  expected 
as  a  natural  and  proximate  consequence  of  the  acts  of  defend- 
ants. 

Other  points  have  been  argued,  but  these  are  all  we  deem 
important  to  be  considered  in  deciding  the  case  as  it  now 
comes  before  us. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Toledo,  Wabash  and  "Western  Kailway  Company 

v. 
John  H.  Ingram. 

1.  Chancery — new  trial  at  law.  Where  a  bill  in  chancery  is  filed  for  a 
new  trial  at  law,  on  the  ground  of  newly  discovered  evidence,  it  should  be 
accompanied  by  the  affidavits  of  the  witnesses  who  will  testify  to  the  facts. 

2.  A  court  of  equity  rarely  exercises  the  power  of  granting  a  new  trial 
in  an  action  at  law,  and  should  do  so  in  no  case,  except  upon  clear  and 
satisfactory  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  O.  T.  Reeves,  for  the  plaintiff  in  error. 

Messrs.  Hughes  &  McCart,  for  the 'defendant  in  error. 
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Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  the  Toledo,  Wabash 
and  Western  Railway  Company,  against  John  H.  Ingram  and 
others,  to  obtain  a  new  trial  in  an  action  at  law,  wherein 
Ingram  obtained  a  judgment  against  the  railroad  company  for 
$5000,  at  the  May  term,  1874,  of  the  circuit  court  of  McLean 
county.  The  theory  of  the  bill  is,  that  the  judgment  was  ob- 
tained by  the  false  and  fraudulent  testimony  of  the  plaintiff 
in  the  action;  that  since  the  trial  evidence  has  been  discovered 
by  which  that  fact  can  be  established.  The  bill,  however,  does 
not  set  up  or  tender  the  affidavits  of  the  witnesses  by  whom 
the  newly  discovered  proof  can  be  made.  A  motion  for  a  new 
trial  in  an  action  at  law,  based  upon  newly  discovered  evi- 
dence, must  be  supported  by  the  affidavits  of  the  witnesses  by 
whom  it  is  proposed  to  prove  the  facts  relied  upon,  or  some 
good  reason  should  be  shown  for  not  obtaining  them.  Cowan 
v.  Smith,  35  111.  416.  This  we  understand  to  be  the  general 
rule.  E"or  does  the  fact,  that  the  application  for  a  new  trial 
is  made  by  bill  in  a  court  of  chancery,  dispense  with  the  pro- 
duction of  affidavits.  Yates  v.  Monroe,  13  111.  212,  is  an 
authority  upon  this  point,  where  it  is  said,  "  The  same  reason 
exists  for  rejecting  an  application  for  a  new  trial,  made  to  a 
court  of  chancery,  on  the  ground  of  newly  discovered  evidence, 
which  would  determine  a  court  of  law  upon  a  motion  for  a 
new  trial."  Indeed,  a  court  of  equity  rarely  exercises  the 
power  of  granting  a  new  trial  in  an  action  at  law,  and  should 
do  so  in  no  case,  except  upon  clear  and  satisfactory  evidence. 

As  the  allegations  of  the  bill  in  this  case  were  insufficient, 
the  demurrer  was  properly  sustained,  and  the  decree  dismiss- 
ing the  bill  will  be  affirmed. 

Decree  affirmed. 
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The  County  of  Montgomery 

v. 

Sanfoed  Robinson. 

1.  Continuance — when  affidavit  is  admitted.  It  is  not  error  to  refuse  a 
continuance  on  the  ground  of  the  absence  of  a  witness,  where  the  opposite 
party  admits  the  affidavit  for  the  continuance  to  go  in  evidence. 

2.  Reward — capture  of  thief  by  agent.  Where  one  employs  another  to 
pursue  and  capture  a  horse  thief,  and  pays  the  expenses,  he  will  be  entitled 
to  the  reward  offered  by  the  county  for  the  apprehension  and  conviction  of 
such  thief,  on  the  familiar  maxim,  "  Quifacitper  alium,  facit  per  se." 

3.  Same — of  the  arrest.  Where  a  county  offers  a  reward  for  the  pursuit 
and  arrest,  beyond  the  limits  of  the  county,  of  any  person  guilty  of  stealing 
any  horse,  etc.,  within  the  county  and  from  a  citizen  thereof,  to  be  paid  on 
conviction  of  the  thief,  the  pursuit  of  the  thief  to  another  State  under  a 
warrant  for  his  apprehension  and  a  requisition  of  the  Governor  of  this  State 
upon  the  Governor  of  such  other  State,  and  bringing  the  thief  back  under 
such  warrant,  and  his  conviction,  will  entitle  the  person  procuring  the  same 
to  be  done  to  the  reward,  notwithstanding  such  thief  may  have  been  appre- 
hended and  detained  in  such  other  State  by  officers  there. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Mr.  Benj.  E.  Johnson,  for  the  appellant. 

Messrs.  Lane,  Bice .&  Paisley,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  this  action  was  brought  by  appellee  in  the 
Montgomery  circuit  court,  against  that  county,  to  recover 
$300  for  the  pursuit  and  arrest  of  a  horse  thief  who  was  sub- 
sequently convicted  of  stealing  appellee's  horse  in  the  county. 
The  thief  escaped  from  the  county,  had  fled  to  the  State  of 
North  Carolina,  and  was  there  arrested  and  confined  in  jail  on 
another  charge.  Appellee,  learning  that  fact,  procured  a  re- 
quisition from  the  Governor  of  this  State,  on  the  Governor  of 
that  State,  for  the  return  of  Barringer,  the  thief.  One  White 
was  appointed  to  receive  and  bring  him  back  from  North  Car- 
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olina,  and  appellee  paid  to  White  $100  to  defray  expenses  of 
his  return. 

The  following  is  an  order  adopted  by  the  county,  under  the 
statute,  in  June,  1865: 

"  Ordered,  that  the  sum  of  three  hundred  dollars  be  offered 
as  a  reward,  to  be  paid  out  of  the  county  treasury  of  this 
county,  to  any  person  or  persons  who  shall  hereafter  pursue 
and  arrest,  beyond  the  limits  of  this  county,  any  person  guilty 
of  stealing  any  horse,  mare,  colt,  mule  or  ass,  within  the  terri- 
tory of  this  county  and  from  a  citizen  of  the  same,  which 
reward  shall  be  payable  on  the  conviction  of  the  thief  before 
the  proper  court  of  record." 

On  these  facts,  which  are  not  disputed,  except  it  is  denied 
that  White  was  acting  for  appellee,  and  it  is  claimed  he  acted 
for  himself,  the  jury  found  the  issues  for  plaintiff,  and  assessed 
his  damages  at  $300.  A  motion  for  a  new  trial  was  entered 
by  the  county,  but  was  overruled  by  the  court,  and  judgment 
was  rendered  on  the  verdict.     The  county  appeals. 

It  is  first  urged,  that  the  court  below  erred  in  overruling  a 
motion  for  a  continuance,  on  account  of  the  absence  of  wit- 
nesses. Appellee,  as  provided  by  the  statute,  admitted  the 
affidavit  to  go  in  evidence.  See  sec.  44,  Rev.  Stat.  1874,  p. 
780.  This  was  all  the  county  was  entitled  to  under  the 
statute,  and  we  are  unable  to  perceive  any  error  in  overruling 
the  motion.  In  fact,  the  statute,  in  terms,  prohibits  the  allow- 
ance of  a  continuance  where  the  opposite  party  will  admit  the 
affidavit  in  evidence.  Had  the  court  granted  the  continuance 
it  would  have  been  palpable  error,  as  the  statute  is  peremp- 
tory in  its  requirements. 

It  is  next  urged,  that  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial  on  the  ground  that  the  evidence  fails 
to  sustain  the  verdict.  Counsel  for  the  county  urges  some 
highly  refined  and  exceedingly  technical  objections.  He  in- 
sists that  appellee  did  not  arrest  the  thief,  as  he  did  not  act  in 
person.  It  is  only  necessary  to  say,  that  the  familiar  maxim, 
"  Quifacitper  alium,  facit  per  se"  applies,  with  its  full  force, 
in  this  case.    The  jury  found,  and  there  was  abundant  evidence 
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to  warrant  the  finding,  that  White  was  the  agent  and  acted  for 
appellee  in  this  arrest.  It  is  true  that  White  testified  that  he 
expected  to  obtain  the  reward;  but  appellee  testified  that  he 
acted  for  him,  and  he  is  supported  by  the  evidence  of  Rich- 
ardson and  Ziffen. 

It  is,  however,  urged,  with  apparent  gravity,  that  the  sheriff 
in  North  Carolina  had  arrested  and  confined  Barringer  in  a 
jail  in  that  State,  and  hence  appellee,  by  himself  or  another, 
could  not  arrest  him.  A  writ  was  certainly  issued,  and  by 
virtue  of  that  writ  Barringer  was  taken  into  custody  under  the 
charge  of  stealing  appellee's  horse.  Hence  he  was  arrested 
under  that  writ  and  on  that  charge.  Bouvier  defines  the  word, 
as  applied  to  criminal  proceedings:  "The  apprehension  or 
detaining  of  the  person  in  order  to  be  forthcoming  to  answer 
to  an  alleged  or  suspected  crime.  The  word  arrest  is  more 
-properly  used  in  civil  cases,  and  apprehension  in  criminal." 
Barringer  was  undeniably  detained  to  answer  this  very  charge, 
and  it  can  not  be  said  he  was  not  taken  into  custody  by  White 
under  the  writ  issued  by  the  Governor  of  North  Carolina,  on 
the  charge  of  stealing  appellee's  horse.  The  purpose  of  the 
order  of  the  county  authorities  was,  that  persons  stealing 
horses  and  fleeing  the  county  should  be  brought  back  into  the 
county,  tried,  and  convicted;  and,"  to  accomplish  that  object, 
they  were  willing  to  pay  the  proffered  reward.  It  did  not 
matter  to  them  whether  the  thief  was  arrested  by  the  pursuit 
of  an  officer,  or  was  apprehended  by  some  one  else,  and  re- 
turned by  that  person,  or  was  turned  over  by  him  to  an 
officer. 

Had  a  person  apprehended  Barringer  without  a  warrant 
and  turned  his  custody  over  to  an  officer  wTith  a  warrant,  the 
officer  would  thus  have  apprehended  him  with  a  warrant.  The 
word  "  arrest,"  among  others,  has  the  meaning  of  "  to  take, 
seize  or  apprehend  a  person  by  virtue  of  legal  process  issued 
for  that  purpose."  Now,  there  can  be  no  question  that  Bar- 
ringer was  taken  by  White  under  legal  process  issued  for  the 
purpose;  and  we  regard  the  evidence  as  clearly  proving  that 
appellee,  by  his  agent,  pursued  Barringer  beyond  the  limits 
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of  the  county,  and  arrested  and  brought  him  back  to  the 
county  for  trial,  within  the  meaning  of  the  resolution  of  the 
county  authorities,  and  the  jury  were  fully  warranted  in  so 
finding. 

Some  slight  objections  are  taken  to  appellee's  first  instruc- 
tion, but  on  examining  it  we  fail  to  find  it  in  anywise  objec- 
tionable. It  states  the  law,  we  think,  correctly,  and  it  was  in 
every  respect  accurate.  As  the  instruction  is  not  set  out  in 
the  abstract  or  in  the  brief,  we  presume  appellant  placed  no 
reliance  on  the  objection. 

The  court  below  did  not  err  in  overruling  the  motion  for  a 
new  trial,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Olivee  Makch 

V. 

John  Mayers  et  al. 

1.  Amendments — in  chancery,  generally.  The  question  of  amendments 
in  chancery  proceedings,  is  one  very  much  in  the  discretion  of  the  court, 
if  there  be  no  peremptory  rule  of  practice,  whether  such  rule  be  prescribed 
by  statute,  or  is  founded  in  the  general  usage  and  practice  of  courts  of 
equity. 

2.  Same — of  bill  after  demurrer.  Where  a  demurrer  going  to  the  whole 
merits  of  a  bill  in  chancery,  is  sustained  for  want  of  equity,  it  is  not  the 
practice  to  allow  amendments  so  as  to  make  a  new  case  with  new  parties. 

3.  Limitation — on  bill  to  foreclose.  Where  an  action  at  law  upon  a  note 
is  barred  by  the  Statute  of  Limitations,  no  foreclosure  can  be  had  of  a  mort- 
gage given  to  secure  its  payment. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  in  the  court  below,  on 
the  29th  day  of  June,  1872,  by  William  J.  Mayers  and  Linus 
Graves,  to  foreclose  a  mort^ao-e. 

It  appears  that,  on  the  20th  day  of  February,  1856,  John 

Mayers,  as  principal,  and  William  J.  Mayers  and  Linus  Graves, 

as  sureties,  gave  their  promissory  note  to  Oliver  March,  for 

$858,  payable  with  interest.     In  order  to  indemnify  his  said 

13— 85th  III. 
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sureties  against  any  liability  upon  that  note,  John  Mayers 
executed  to  them  the  mortgage  sought  to  be  foreclosed. 

The  bill  alleges  that  the  note  remains  wholly  unpaid.  It 
also  appears  that,  since  the  making  of  the  note,  Linus  Graves 
and  John  Mayers  have  received  their  discharge  in  bankruptcy, 
and  William  J.  Mayers,  by  the  payment  to  March,  the  payee 
of  the  note,  of  the  sum  of  $150,  was  fully  released  by  March 
from  any  further  liability  to  him. 

Upon  a  demurrer  to  the  bill  being  sustained,  an  amended 
bill  was  filed,  and  subsequently  a  further  amended  bill.  The 
latter  was  stricken  from  the  files,  and,  upon  demurrer  to  the 
first  amended  bill,  the  same,  together  with  the  original  bill, 
was  dismissed.  March,  who  was  brought  in  as  a  co-complainant 
by  amended  bill,  appealed. 

Mr.  George  O.  Robinson,  and  Mr.  M.  W.  Packard,  for  the 
appellant. 

Mr.  "Walter  M.  Hatch,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  case  rests  upon  no  good  or  equitable  foundation.  The 
question  of  amendments  in  chancery  proceedings,  is  one  very 
much  in  the  discretion  of  the  court,  if  there  be  no  peremptory 
rule  of  practice  limiting  that  discretion,  whether  such  rule  be 
prescribed  by  statute,  or  is  founded  in  the  general  usage  and 
practice  of  courts  of  equity.  We  believe  it  to  be  a  rule  in 
chancery,  when  a  demurrer  going  to  the  merits  of  the  whole 
bill  is  sustained  for  want  of  equity,  it  is  not  the  practice  to 
allow  amendments  so  as  to  make  a  new  case  with  new  parties. 
Verjplanck  v.  Merchants'  Ins.  Co.  1  Edw.  Ch.  46;  Pratt  v. 
Bacon,  10  Pick.  123;  Puterhaugh  v.  Elliott  et  al.  22  111.  157. 

We  fail  to  perceive  any  reason  for  reversing  this  decree. 
The  note  in  question  was  executed  on  February  20,  1856,  and 
suit  commenced  to  foreclose  the  mortgage  given  to  secure  the 
payment  of  the  same,  July  17,  1872,  some  months  after  the 
time  limited  for  bringing  an  action  upon  the  note.  As  the 
note  is  the  principal  debt,  that  falling,  the  mortgage  also  falls. 


1877.]  Trustees  of  Schools  v.  Otis  et  al.  179 

Syllabus. 

But  the  note,  on  other  grounds,  could  not  be  collected,  for 
the  reason,  the  makers  of  it  had  been  discharged  from  its  pay- 
ment,— William  J.  Mayers,  by  the  payment  of  one  hundred 
and  fifty  dollars  in  discharge  thereof,  and  John  Mayers  and 
Linus  Graves,  the  other  payors,  by  proceedings  in  bankruptcy. 
John  Mayers  was  the  maker  of  the  note,  and  William  J. 
Mayers  and  Linus  Graves  were  the  sureties,  and  though,  as 
sureties,  they  could  claim  to  be  subrogated  to  all  the  rights  of 
the  payee  on  their  paying  the  debt,  yet,  as  they  never  have 
paid  it,  and  are  not  bound  to  pay  it,  they  can  have  no  stand- 
ing in  a  court  of  equity. 

The  lien  created  by  this  mortgage  having  expired  by  the 
death  of  the  note,  equity  affords  no  means  of  reviving  and 
enforcing  it. 

The  decree  of  the  circuit  court  is  right,  and  must  be  affirmed. 

Decree  affirmed. 


The  Teustees  of  Schools,  etc. 


Albert  L.  Otis  et  al. 

1.  Mistake — reforming  contract  as  against  sureties.  A  court  of  chancery 
will  not  assume  jurisdiction  to  reform  an  official  bond,  as  against  the  sure- 
ties therein,  for  a  mistake,  as  the  sureties  are  bound  only  upon  the  bond  as 
executed,  and  there  being  no  superior  equities  against  them. 

2.  Same — allegation  in  bill.  A  bill  filed  to  reform  an  official  bond  for 
mistake  as  to  the  name  of  the  payee,  alleged,  that  "  by  mutual  mistake,  on 
the  part  of  the  said  board  of  trustees  who  approved  and  accepted  said  bond, 
and  on  the  part  of  the  said  parties  who  executed  said  bond,  the  said  bond,  in 
the  penal  part  thereof,  failed  to  state  fully  who  were  the  payees  of  said 
bond."  It  was  held,  that  the  allegation  of  mistake  was  too  vague  to  warrant 
a  reformation,  even  as  to  instruments  which  may  be  reformed  for  mistake. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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This  bill  was  filed  in  the  McLean  county  circuit  court,  by 
the  trustees  of  schools  of  township  24  north,  range  2  east,  3d 
principal  meridian,  against  Albert  L.  Otis  and  his  sureties,  to 
so  reform  his  official  bond,  as  treasurer  of  that  township,  that 
his  sureties  might  be  liable  for  the  default  of  the  treasurer. 
As  written,  the  bond  is  made  to  "  the  board  of  trustees  in  said 
county,"  in  the  penal  sum  of  $25,000,  and  bound  Otis,  as 
treasurer  of  township  24  north,  range  3  east,  in  said  county,  to 
faithfully  discharge  the  duties  of  such  office. 

The  principal  allegations  of  the  bill  are,  that  at  the  time  of 
the  execution  of  the  bond,  it  was  the  agreement  and  under- 
standing defendant  should  execute  a  bond,  payable  to  the  board 
of  trustees  of  township  24  north,  range  2  east,  3d  principal 
meridian,  with  the  condition  annexed,  the  principal  should 
faithfully  discharge  the  duties  of  such  office,  and  "  that,  by 
mutual  mistake  on  the  part  of  said  board  of  trustees  who  ac- 
cepted and  approved  said  bond,  and  on  the  part  of  the  said 
parties  who  executed  said  bond,  the.  said  bond,  in  the  penal 
part  thereof,  failed  to  state  fully  who  were  the  payees  of  said 
bond,  and  in  the  conditional  part  thereof  designated  the  range 
as  ;  three  '  instead  of  '  two.'  " 

The  prayer  of  the  bill  is,  that  the  bond  be  corrected,  and  for 
a  decree  against  the  principal  and  his  sureties  for  the  amount 
the  treasurer  is  in  arrears  to  the  township. 

The  court  sustained  the  demurrer  interposed,  and  dismissed 
the  bill.     Complainants  bring  the  case  to  this  court  on  appeal. 

Messrs.  Williams,  Burr  &  Capen,  for  the  plaintiffs  in  error. 

Messrs.  Stevenson  &  Ewing-,  and  Mr.  W.  S.  Coy,  for  the 
defendants  in  error. 


Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Whether  a  court  of  chancery  will  assume  jurisdiction  to 
reform  an  official  or  other  bond  against  sureties,  is  a  question 
upon  which  the  authorities  are  not  *  harmonious.  The  point 
has  never  been  directly  decided  by  this  court,  but  on  first 
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impression  we  .are  inclined  to  adopt  the  doctrine  of  those  cases 
that  declare,  the  extent  of  the  obligation  of-  a  surety  is  to  be 
determined  by  the  agreement  he  actually  signs,  and  that  it  can 
not  be  varied,  changed  or  enlarged  by  any  decree  of  court,  as 
founded  on  the  better  reasoning,  and  more  fully  sustained  by 
authority.  One  reason  that  lies  at  the  foundation  of  this  series 
of  cases  is,  that  no  equities  arise  in  favor  of  a  party  seeking  a 
reformation  of  a  bond  not  binding  at  law,  against  a  mere  surety, 
who  has  received  no  consideration  for  the  agreement  it  is 
alleged  he  intended  to  make,  but  did  not.  The  surety  may 
stand  upon  the  terms  of  the  bond  he  has  executed,  and  if  that 
does  not  bind  him,  upon  what  equitable  principle  can  it  be 
said  his  agreement  shall  be  reformed,  so  that  he  shall  be  made 
to  bear  the  burden  that  would  otherwise  fall  on  the  party  seek- 
ing relief  ? 

Under  our  Statute  of  Frauds,  no  man  can  be  charged  upon 
a  promise  to  answer  for  the  debt,  default  or  miscarriage  of  an- 
other person,  unless  such  promise  or  agreement  shall  be  in 
writing.  On  principle,  it  would  seem  to  admit  of  no  doubt, 
if  a  party  has  made  no  such  promise  or  agreement  in  writing 
for  himself,  no  court  can  make  any  for  him,  whatever  his  in- 
tentions may  have  been.  It  is  not  his  agreement,  unless  he 
assents  to  it  after  it  is  reformed.  As  sustaining,  in  a  measure, 
the  views  expressed,  we  cite  Phelps  v.  Garrow,  3  Paige,  322 ; 
Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  596;  Miller  v.  Stu- 
art, 9  Wheat.  681;  State  v.  Medary,  17  Ohio,  567;  Ludlow 
v.  Simmons,  2  Caines'  Cases,  1. 

The  bond  which  complainants  seek  to  have  reformed,  is  the 
official  bond  of  the  township  treasurer,  made  to  the  trustees  of 
schools.  It  is  conceded  the  bond,  as  written,  is  so  defective  it 
is  not  binding  at  law  either  upon  the  principal  or  sureties,  and 
we  do  not  see  how  a  court  of  chancery  can  correct  it  so  as  to 
make  it  obligatory  upon  the  latter.  The  effect  would  be,  if 
that  should  be  done,  to  make  a  contract  for  them  by  decree  of 
court,  which  they  never  made  for  themselves,  compelling  them 
to  assume  large  pecuniary  liability  without  any  consideration 
whatever. 
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But,  independently  of  this  view  of  the  law,  the  decision  may 
be  placed  on  the  same  ground  as  in  Arter  v.  Cairo  Dem.  Co. 
72  111.  434.  The  cases,  in  some  respects,  are  analogous.  That 
was  a  bill  to  reform  a  replevin  bond,  which  contained  the  name 
of  no  obligee  or  payee.  The  decision  is  based  on  the  ground 
the  bill  contained  no  distinct  allegation  it  was  the  intention  to 
fill  the  blank  in  the  bond  with  the  name  of  defendant  in  re- 
plevin, and  that  the  omission  was  the  result  of  mutual  mistake. 
The  bond,  in  this  case,  contains  the  name  of  no  payee  or 
obligee.  The  allegation  is,  "  that  by  mutual  mistake  on  the 
part  of  said  board  of  trustees  who  approved  and  accepted  said 
bond,  and  on  the  part  of  the  said  parties  who  executed  said 
bond,  the  said  bond,  in  the  penal  part  thereof,  failed  to  state 
fully  who  were  the  payees  of  said  bond."  This  allegation  is 
too  vague  to  warrant  the  interposition  of  a  court  of  chancery, 
even  under  that  class  of  decisions  which  declare  such  instru- 
ments may  be  reformed.  It  makes  no  difference  it  is  alleged 
it  was  the  intention  of  defendants  to  make  their  bond  to  com- 
plainants in  accordance  with  the  provisions  of  the  statute,  to 
secure  the  faithful  discharge  by  the  township  treasurer  of  his 
duties  as  such  officer.  That  very  point  was  decided  in  Arter 
v.  Cairo  Dem.  Co.  where  it  is  said:  "It  may  be  it  was  the 
intention  of  the  parties,  as  alleged,  that  the  instrument  should 
be  a  replevin  bond  in  the  suit  about  to  be  instituted,  but  that 
is  not  sufficient."  The  same  view  of  the  law  was  taken  in 
Phelps  v.  Garrow,  by  the  chancellor,  in  delivering  his  opinion 
in  that  case. 

The  demurrer  was  properly  sustained,  and  the  decree  dis- 
missing the  bill  must  be  affirmed. 

Decree  affirmed. 


1877.]  Tallman  v.  Becker  et  al.  183 

Syllabus. 


Chaeles  Tallman 

V, 

Simon  Becker  et  al. 

1.  Chancery — new  trial  at  law.  A  court  of  equity  will  only  grant  a 
new  trial  at  law  in  cases  of  fraud,  accident  or  mistake,  and  then  only  where 
the  party  applying  for  equitable  aid  is  free  from  all  negligence  and  has 
used  the  highest  degree  of  diligence  to  prevent  the  fraud,  accident  or  mis- 
take. 

2.  As  a  general  rule,  the  refusal  of  a  witness  to  attend,  or  his  failure  to 
testify  to  the  truth  when  called,  whether  his  purpose  be  to  injure  and  de- 
fraud the  party,  or  from  want  of  memory,  or  other  cause,  does  not  form 
such  accident  or  mistake  as  entitles  a  party  to  maintain  a  bill  for  a  new 
trial  at  law.  It  is  not  every  slight  mistake  or  accident  that  will  give  a  new 
trial. 

3.  The  accident  or  mistake  must  be  unavoidable  by  the  use  of  diligence 
by  the  party,  and  of  such  a  character  as  to  control  without  doubt  the  result 
of  the  suit,  before  equity  will  interfere  to  grant  a  new  trial  at  law. 

4.  Where  the  opposite  party,  by  active  fraud,  deprives  the  other  of  evi- 
dence by  preventing  the  attendance  of  witnesses,  by  suborning  them,  by 
destroying  documents  or  papers  not  his  own,  or,  by  any  such  practices,  de- 
prives the  other  party  of  a  legal  right  by  fraudulent  means,  if  such  advan- 
tage has  controlled  the  case  and  led  to  the  judgment  in  his  favor,  and  after 
the  use  of  all  proper  diligence  to  prevent  it,  a  court  of  equity  will  award  a 
new  trial  at  law. 

5.  Where  the  evidence  relied  on  for  granting  a  new  trial  is  merely  cumu- 
lative, and  not  decisive  in  its  character,  a  new  trial  will  not  be  granted,  and 
the  rule  is  the  same  in  equity  as  at  law. 

6.  Where  a  party  goes  to  trial  at  law,  without  seeing  a  witness  to  refresh, 
his  memory  as  to  a  fact  in  the  defense,  and,  after  verdict  against  him,  makes 
no  effort  to  refresh  the  memory  of  the  witness  until  after  judgment,  this 
will  be  such  laches  on  his  part  as  to  preclude  him  from  equitable  relief  on 
the  ground  of  the  subsequent  recollection  of  the  witness  of  the  fact  sought 
to  be  proved,  and  which  the  witness  had  forgotten  on  his  examination. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  William  Barge,  and  Mr.  Egbert  Jamieson,  for  the 
appellant. 

Mr.  Adolph  Moses,  for  the  appellees. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  an  injunction  to  stay  the  collection  of  a 
judgment.  It  alleges,  that  appellees,  in  September,  1872, 
commenced  a  suit  against  appellant,  in  the  Cook  circuit  court, 
and  he  appeared  and  pleaded  to  the  action;  that  the  suit  was 
on  a  claim  growing  out  of  a  note  executed  jointly  by  appellees 
and  appellant,  of  which,  upon  being  negotiated,  appellant,  as  was 
claimed  by  appellees,  obtained  the  full  proceeds  and  held  the 
same.  Appellees  claimed  they  had  been  required  to  pay  the 
note,  and  that  appellant  was  liable  to  refund  the  same  to 
them;  that  on  the  8th  of  October,  1875,  the  cause  was  tried 
by  the  court  and  a  jury,  and  a  verdict  was  rendered  against 
appellant  for  $850.03;  that  a  motion  for  a  new  trial  was  en- 
tered,but  overruled;  that  appellees  remitted  $429.35  from  the 
amount  of  the  verdict,  and  judgment  was  rendered  for  the 
balance. 

The  bill  alleges,  that  when  the  suit  was  commenced  appel- 
lant had  a  complete  defense  at  law,  but  was  prevented  from 
making  it  without  fault  on  his  part;  that  after  the  note  was 
made,  appellees  instituted  criminal  proceedings  against  him 
for  the  purpose  of  enforcing  the  collection  and  payment  of  the 
note;  that  whilst  the  prosecution  was  pending  and  he  was  in 
custody,  appellees  accepted  of  appellant  $572  in  full  satisfac- 
tion, discharge  and  payment  of  all  claims  and  demands  against 
appellant,  on  account  of  the  promissory  note  and  all  other 
claims, — the  note  was  the  only  claim  appellees  ever  held 
against  appellant;  that  they  thereupon  gave  to  him  a  receipt, 
in  and  by  which  they  released  him  from  the  note  and  all 
claims  and  demands;  that  this  receipt  was  destroyed  by  the 
Chicago  fire  of  October,  1871 ;  that  the  claim  or  demand  thus 
compromised  and  released  was  the  same  identical  claim  upon 
which  that  suit  and  recovery  were  had. 

The  bill  alleges,  that  one  Asay,  an  attorney,  acting  as  such 
for  appellees,  had  made  the  settlement,  compromise  and  ar- 
rangement with  appellant,  and  had  received  payment  of  their 
claim;  that  on  the  trial  of  the  cause  he  put  Asay  on  the  stand 
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as  a  witness,  under  the  belief  that  he  would  remember  and 
testify  to  the  circumstances  of  the  settlement  and  satisfaction 
of  the  claim ;  but  on  being  repeatedly  interrogated  as  to  the 
settlement  and  payment,  he  had  forgotten  the  same  and  all  of 
the  circumstances  connected  therewith,  greatly  to  appellant's 
surprise;  that  after  the  trial,  and  after  the  adjournment  of  the 
court  for  the  term,  and  after  the  overruling  of  a  motion  for  a 
new  trial,  and  the  rendition  of  the  judgment  sought  to  be  en- 
joined, appellant  saw  Asay,  and  upon  conversing  with  him  on 
the  subject  he  then  remembered  the  transaction  and  its  par- 
ticulars, and  made  an  affidavit  of  the  fact,  which  is  filed  with 
this  bill;  that  appellant  was  unable  to  prove  these  facts  by  any 
one  but  Asay  and  himself;  that  execution  had  been  issued  on 
the  judgment  and  returned  nulla  bona,  and  appellees  had  filed 
a  creditors'  bill,  in  the  Superior  Court  of  Cook  county,  to  get 
possession  of  appellant's  property  to  satisfy  the  judgment  and 
thus  collect  their  debt  a  second  time  from  appellant. 

The  prayer  was,  that  the  promissory  note  be  surrendered  up 
and  canceled,  and  the  judgment  set  aside  and  vacated,  and  that 
appellees  be  enjoined  from  further  prosecuting  their  suit  to 
reach  appellant's  property  to  satisfy  the  judgment.  Appellees 
filed  a  demurrer  to  this  bill,  which  the  court  sustained,  and 
dismissed  the  bill,  and  complainant  prosecutes  this  appeal  to 
reverse  that  decree. 

It  seems  to  be  conceded  that  a  court  of  equity  will  only 
grant  a  new  trial  at  law  in  cases  of  fraud,  accident  or  mistake, 
and  then  only  where  the  party  applying  for  equitable  aid  is 
free  from  all  negligence,  and  has  used  the  highest  degree  of 
diligence  to  prevent  the  fraud,  accident  or  mistake.  Nor  is  it 
every  species  of  fraud,  accident  or  mistake  that  will  entitle  the 
party  to  such  relief.  As  a  general  rule,  the  refusal  of  a  wit- 
ness to  attend,  his  failure  to  testify  to  the  truth  when  called, 
whether  his  purpose  be  to  injure  and  defraud  the  party,  or 
whether  from  want  of  memory  or  other  cause,  does  not  form 
such  accident  or  mistake  as  entitles  a  party  to  maintain  a  bill 
for  a  new  trial.  If  such  were  regarded  as  proper  grounds  for 
relief,  but  few,  if  any,  strongly  contested  cases  would  ever  ter- 
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minate.  After  each  recurring  new  trial  some  witness  could 
be  found  who  would  correct  his  evidence  in  some  particular,  on 
another  and  further  trial,  upon  the  ground  of  his  having  for- 
gotten or  been  mistaken  in  some  portion  of  his  evidence  on 
the  former  trial.  It  is  not  every  slight  mistake  or  accident 
that  will  give  the  new  trial. 

In  all  cases  of  this  character  the  accident  or  mistake  must 
be  unavoidable  by  the  diligence  of  the  party,  and  of  such  a 
character  as  to  control,  without  doubt,  the  result  of  the  suit, 
before  equity  will  intervene  to  afford  relief.  Where  the  oppo- 
site party,  by  active  fraud,  deprives  the  other  of  evidence  by 
preventing  the  attendance  of  witnesses,  by  suborning  them,  by 
destroying  documents  or  papers  not  his  own,  or,  by  any  such 
practices,  he  deprives  the  other  party  of  a  legal  right,  by 
fraudulent  means,  if  such  advantage  has  controlled  the  case 
and  led  to  the  judgment  in  his  favor,  and  after  the  use  of  all 
proper  diligence  to  prevent  it,  and  the  case  has  progressed  to 
a  point  that  the  court  at  law  in  which  it  was  tried,  before  the 
fraud  is  discovered,  can  not  correct  the  wrong,  in  such  cases  a 
court  of  equity  will  relieve.  But,  in  all  cases,  whether  for 
fraud,  accident  or  mistake,  it  must  not  be  the  result  of  careless- 
ness or  negligence  of  the  party  complaining,  even  when  they 
control  the  result  of  the  suit. 

We  are  aware  of  no  case  in  which  it  has  been  held,  that, 
where  there  are  several  witnesses  called  to  testify  to  a  particu- 
lar fact,  and  one  of  them  fails  to  testify  to  the  truth  from  want 
of  memory  or  otherwise,  if  other  witnesses  testify  to  the  truth 
on  that  point,  equity  has  interfered.  It  may  be  a  misfor- 
tune to  the  loser,  but  it  is  of  that  character  that  is  without 
remedy.  All  litigation  and  strife  must  have  an  end,  and  courts 
will  not  try  experiments  simply  to  ascertain  whether  a  differ- 
ent verdict  might  not  be  produced. 

Appellant  has  referred  to  no  case  where  a  party  claiming  to 
be  defeated  by  the  want  of  recollection  of  a  witness,  in  which 
equity  has  granted  a  new  trial.  I^or  do  we  believe  a  case  can 
be  found  in  which  such  relief  was  granted  on  the  want  of 
memory  of  a  witness  whose  testimony  was  only  cumulative. 
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Even  if  the  evidence  forgotten  by  a  witness,  supposed  to  be 
conclusive,  would  be  ground  for  granting  -relief,  which  may 
be  doubted,  it  surely  can  not  be  held,  where  the  evidence  is 
merely  cumulative,  and  not  conclusive  in  its  character,  that 
equity  will  grant  a  new  trial.  Such  is  not  the  rule  at  law,  nor 
can  it  be  broader  or  less  strict  in  equity.  It  may  be  difficult 
to  define  the  kind  of  accidents  or  mistakes  which  will  author- 
ize a  court  of  equity  to  interpose  its  power,  but  we  can  not 
imagine  a  case  where  the  forgotten  testimony  is  only  cumula- 
tive and  not  conclusive,  that  the  court  will  relieve. 

In  this  case  it  is  not  alleged  that  appellant  testified  in  the 
case,  but  we  presume  he  did.  If  not,  he  failed  to  make  his 
defense  at  law;  and  if  so,  then  he  is  not  in  a  position  to  ask  a 
court  of  equity  for  relief,  whatever  other  grounds  he  may  have. 
The  bill  is  silent  as  to  whether  appellees  testified,  but  we  pre- 
sume they  did;  and,  as  the  jury  found  a  verdict  in  their  favor, 
we  must  suppose  that  they  denied  the  payment  claimed  by 
appellant.  Then,  if  he  testified  to  the  payment,  and  they  in 
their  testimony  denied  the  payment,  and  Asay  were  to  corrob- 
orate appellant,  then  there  would  be  a  direct  conflict  of  two 
witnesses  against  two  others,  and  who  could  say  the  result 
would  or  should  be  changed  if  a  new  trial  were  decreed,  or 
that,  on  a  hearing  in  equity,  the  evidence  for  appellant  does  or 
should  preponderate  over  that  of  appellees. 

It  may  be  said,  that  Asay  is  disinterested,  whilst  the  others 
are  interested,  they  being  parties  to  the  suit.  In  reply,  it  may 
be  said,  the  evidence  of  a  witness  whose  memory  is  so  treach- 
erous as  Asay's  is  shown  to  have  been  in  this  case,  can  not 
have  much  weight  attached  to  it.  It  certainly  is,  at  least, 
worth  much  less  than  the  evidence  of  the  same  person  with  a 
clear,  distinct  recollection  and  a  tenacious  memory.  In  this 
view  of  the  case,  we  are  unable  to  see  that  a  new  trial  would, 
or  even  should,  change  the  result. 

Again,  appellant  does  not  allege  that  he  saw  or  learned  from 
Asay,  before  the  trial,  whether  he  remembered  the  facts  he 
expected  him  to  prove.  It  would  seem  to  be  strange,  that, 
after  such  a  lapse  of  time,  he  did  not,  during  the  three  years 
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the  suit  was  pending,  even  endeavor  to  learn  whether  the  wit- 
ness remembered  the  facts.  Asay  seems  to  have  been  a  lawyer 
in  practice  in  the  city,  and  we  are  of  opinion  that  it  was  laches 
to  fail  to  ascertain  whether  he  did  remember.  Had  appellant 
seen  him  before  the  trial,  the  same  means  employed  then  that 
were  resorted  to  afterwards  would,  no  doubt,  have  restored  his 
recollection.  That  no  such  effort  was  made  to  learn  to  what 
facts  he  would  testify,  in  such  a  length  of  time,  would  seem  to 
be  gross  negligence,  if  not  entire  indifference  to  results.  It 
indicates  the  want  of  diligence  in  an  effort  to  make  his  defense 
at  law. 

The  fact,  too,  that  after  the  rendition  of  the  verdict  and 
pending  the  motion  for  a  new  trial,  no  effort  is  shown  to  see 
Asay  and  to  refresh  his  recollection.  But  the  time  was  per- 
mitted to  expire,  the  motion  overruled,  the  judgment  ren- 
dered, and  the  term  closed,  before  Asay  is  seen,  and  then, 
apparently  by  no  great  effort,  the  witness  was  enabled  to  recall 
to  memory  the  desired  facts.  What  is  more  natural  than 
where  a  party  knows  facts  to  be  true,  and  the  witness  testifies 
that  he  has  forgotten  them,  almost  at  once  for  the  party  to  see 
and  talk  with  the  witness,  to  learn  whether  his  memory  can 
not  be  refreshed.  It  seems  to  us  .that  such  a  course  would 
suggest  itself  to  the  most  careless  and  unthinking,  who  have 
any  regard  for  their  own- interest.  In  this  case  nothing  of  the 
kind  was  done,  which  manifested  great  indifference  to  the  re- 
sult of  the  case.  There  was  almost  a  total  want  of  effort  and 
diligence  in  attempting  to  assert  his  rights  at  law. 

In  the  view  we  have  taken  of  this  case,  we  have  deemed  it 
unnecessary  to  inquire  whether,  had  there  been  ground  of 
relief,  it  should  not  have  been  interposed  as  a  defense  to  the 
creditors'  bill.  Or,  whether  one  chancery  proceeding  can  be 
instituted  and  maintained  to  enjoin  another  proceeding  in  a 
court  of  equity. 

Perceiving  no  error  in  this  record,  the  decree  of  the  court 
below  must  be  affirmed. 

Decree  affirmed. 
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John  Smith 

v. 

Enos  Smith  et  al. 

1.  Resulting-  trust — when  it  arises.  Where  two  parties  agree  that  one 
shall  purchase  land,  which  is  done,  and  each  pays  one-half  the  price,  and 
the  deed  is  made  to  the  one  making  the  purchase,  a  resulting  trust  will  arise 
in  favor  of  the  other  as  to  an  undivided  half  of  the  land,  notwithstanding 
he  paid  his  part  of  the  money  under  an  express  agreement  that  the  party 
taking  the  deed  should  convey  him  one-half  interest. 

2.  Chancery  practice — record.  A  decree  in  chancery  dismissing  a 
bill  will  be  reversed  if,  by  proofs  appearing  in  the  record,  it  is  not  justified, 
notwithstanding  the  clerk,  in  his  certificate,  fails  to  state  that  the  transcript 
contains  all  the  depositions  and  evidence  in  the  case.  The  absence  of  such 
a  statement  in  the  certificate  of  evidence  will  not  justify  any  presumption 
that  there  was  other  evidence  heard  which  would  justify  the  decree. 

"Writ  of  Error  to  the  Circuit  Court  of  Hancock  county; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

Mr.  C.  C.  Preston,  for  the  plaintiff  in  error. 

Messrs.  Manier  &  Miller,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  proofs  in  this  case  establish  quite  clearly  a  resulting 
trust.  It  is  objected  that,  although  they  do,  such  is  the  frame 
of  the  bill  that,  under  it,  proofs  could  not  be  made  nor  the 
complainant  have  relief  in  respect  of  a  resulting  trust.  As 
the  bill  alleges  that  the  complainant  and  Enos  Smith  entered 
into  a  verbal  agreement  together,  whereby  the  latter  was  to 
contract  for  the  purchase  of  the  land  in  question  from  one 
Wolford,  and  agreed  to  pay  therefor  the  sum  of  $1300,  in 
stipulated  payments,  and  the  complainant  was  to  furnish  and 
pay  one-half  of  the  purchase  price,  and  have  a  deed  to  an 
undivided  one-half  interest  in  the  land,  and  that,  under  such 
verbal  agreement,  said  Enos  Smith  entered  into  a  contract,  in 
his  own  name,  for  the  purchase  of  the  land  from  "Wolford,  it 
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is  contended  that  the  bill  is  one  to  compel  the  specific  per- 
formance of  said  verbal  agreement,  and  not  one  to  declare  and 
enforce  a  resulting  trust.     The  position  is  not  well  taken. 

The  bill  alleges  that  the  complainant  furnished  one-half  of 
the  purchase  money  which  went  into  the  purchase  of  the  land 
from  Wolford,  and  that  Enos  Smith  took  the  deed  for  the  land 
in  his  own  name.  The  facts  stated  in  the  bill  show  a  resulting 
trust.  That  was  sufficient,  without  naming  it  a  resulting  trust. 
The  resulting  trust  arose  from  the  payment  of  one-half  of  the 
purchase  money  at  the  time  of  the  purchase,  and  the  deed 
being  made  to  another.  It  was  none  the  less  such  a  trust 
because  the  money  was  paid  in  pursuance  of  a  prior  express 
contract  between  the  parties. 

It  is  said  the  clerk,  in  his  certificate  to  the  transcript  of  the 
record,  does  not  certify  to  it  as  containing  a  copy  of  all  the 
depositions  and  evidence  in  the  case,  but  only  of  certain  named 
depositions,  and  that,  in  support  of  the  decree,  it  should  be 
presumed  there  was  other  sufficient  evidence  to  warrant  it. 
Such  is  not  the  rule  in  chancery  practice.  A  decree  in  chancery 
dismissing  a  bill  will  be  reversed  if,  by  the  proofs  appearing 
in  the  record,  it  is  not  justified. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Decree  reversed. 


John  H.  Francis 


Peter  Keeker. 

1.  Sale — by  agent  to  Ms  own  firm.  Where  one  sells  corn  of  a  certain 
grade,  with  an  agreement,  if  it  is  not  of  that  grade,  the  purchaser  may  sell 
the  same  on  the  market  for  the  best  price  he  can  get,  and  account  for  the 
proceeds,  if  the  purchaser  sells  the  same,  he  will  be  the  agent  for  the  original 
seller,  and  is  not  authorized  to  sell  the  same  to  a  firm  of  which  he  is  a 
member,  and  if  he  does,  he  will  be  treated  as  the  purchaser,  with  a  right  to 
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deduct  the  difference  in  value  between  the  corn  delivered  and  the  contract 
price,  provided  the  original  seller  does  not  affirm  such  sale. 

2.  Agent — ratification  of  sale  to  his  firm.  If  an  agent  sells  to  his  own 
firm,  the  principal  has  an  election  to  adopt  the  act,  and  if  he  deliberately 
and  freely  ratifies  the  act  of  the  agent,  or  acquiesces  in  it  for  a  great  length 
of  time,  it  will  become  obligatory  on  him,  not  by  its  own  intrinsic  force, 
but  because  he  waives  the  protection  given  him  by  the  law. 

3.  Where  an  agent  sold  corn  of  his  principal  to  his  own  firm,  and  gave 
the  principal  a  statement  thereof,  and  no  objection  was  made  for  two  years, 
and  the  parties  had  a  settlement  of  accounts,  in  which  no  allusion  was 
made  to  the  transaction,  it  was  held,  that  the  principal  thereby  ratified  the 
sale  so  made  by  the  agent. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hughes  &  McCart,  for  the  appellant. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  by  appellee,  against  appellant,  for  a  lot 
of  corn  sold  and  delivered  by  the  former  to  the  latter. 

Appellee  testified  that  he  contracted  to  deliver  to  appellant 
about  5000  bushels  of  corn,  at  El  Paso,  at  thirty-two  cents 
per  bushel;  that  there  was  nothing  said  about  the  quality  of 
the  corn,  only  that  appellant  remarked  that  it  did  not  make 
any  difference  wrhat  kind  of  corn  it  was,  for  he  was  going  to 
put  it  in  the  distillery,  and  that  he  told  him  what  kinds  of 
corn  he  had — "white,  yellow  and  all  kinds." 

The  contract  was  made  about  the  28th  of  May,  1873,  and 
there  is  no  controversy  but  that  appellant  received  some  5173 
bushels  of  appellee's  corn,  at  Peoria,  in  June  of  that  year. 

Appellant,  however,  and  his  brother,  Willis  Francis,  both 
testified  that  the  corn  was  to  be  delivered   in  Peoria,  instead 

I  of  El  Paso,  and  that  the  price  to  be  paid  there  was  thirty-six 
cents  per  bushel,  and  that  appellee  represented  the  corn  to  be 
"high  mixed  corn." 
Appellant  further  testified  that  "high  mixed  corn"  is  good, 
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told  appellee  that  he  would  not  buy  the  corn  without  grading 
— that  it  must  be  of  the  grade  "  high  mixed  corn,"  and  if  it 
was  not,  he  (appellant)  would  sell  it  on  the  market,  and  to 
this  appellee  assented.  ISTone  of  the  corn,  when  received,  in- 
spected as  "high  mixed,"  but  it  was  classified  by  the  inspector 
as  "no  grade,"  "rejected,"  and  "unsound."  Appellant's  part- 
ner, Zell,  as  he  testifies,  sold  the  corn  on  the  market  for  the 
highest  market  price,  and  appellant  made  out  a  statement  of 
sales,  which  he  forwarded  to  appellee,  together  with  the  pro- 
ceeds of  the  corn,  after  deducting  the  freight,  and  $640  which 
it  had  been  previously  agreed  he  should  retain  out  of  the  same 
on  an  old  debt  for  rent.  Appellee  made  no  objection  to  the 
statement  of  sales  as  returned  to  him,  although  he  testifies 
that  he  saw  appellant  shortly  subsequent  to  its  receipt,  and 
never  has  intimated,  so  far  as  the  evidence  shows,  dissatisfac- 
tion with  the  sales,  until  the  commencement  of  this  suit.  This 
circumstance  strongly  corroborates  the  testimony  of  appellant, 
and  the  preponderance  of  the  evidence  is  decidedly  in  favor 
of  his  right  to  sell  the  corn  on  the  market  because  of  its  not 
being  of  the  grade  he  purchased.  In  that  view,  however,  he 
became  the  agent,  for  the  purpose  of  making  the  sale,  of  ap- 
pellee, and  he  could  not,  either  personally  or  as  a  member  of 
a  firm,  become  a  purchaser  at  his  own  sale,  so  as  to  bind  appel- 
lee. It  is,  therefore,  insisted  that  he  is  to  be  treated  as  having 
received  the  corn,  notwithstanding  its  defective  condition, 
under  the  contract,  and  that  he  is  bound  to  account  for  it  at 
the  price  he  agreed  to  pay,  less  the  difference  between  the 
price  of  corn  of  the  grade  he  contracted  for  and  the  grade  of 
that  he  received,  at  that  time  and  place. 

This  would  undoubtedly  be  the  correct  rule,  had  appellee 
promptly  repudiated  the  sale  on  being  notified  of  it;  but 
appellee  had  an  election  to  adopt  the  act  of  appellant  in  sell- 
ing to  the  firm  of  which  he  was  a  member,  or  not,  and,  as  is 
said  by  Story,  in  his  work  on  Agency,  section  210,  if,  in  such 
case,  the  principal  "deliberately  and  freely  ratifies  the  act  of 
the  agent,  or  acquiesces  in  it  for  a  great  length  of  time,  it  will 
become  obligatory  upon  him,  not  by  its  own  intrinsic  force, 
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but  from  the  consideration  that  he  thereby  waives  the  protec- 
tion intended  by  the  law  for  his  own  interests,  and  deals  with 
his  agent  as  a  person,  quoad  hoc,  discharged  of  his  agency." 

Here,  something  over  two  years  elapsed  from  the  return  of 
the  sales  until  the  bringing  of  the  suit,  during  which,  as  before 
observed,  there  was  no  manifestation  of  an  intention  to  treat 
them  as  invalid,  and  hold  appellant  upon  the  principle  now 
contended  for.  Appellee,  on  the  trial,  without  denying  pos- 
session of  the  returns  of  sales,  declined,  on  notice  to  that  effect, 
to  produce  them,  and  he  gave  no  evidence  as  to  their  contents 
or  of  his  ignorance  that  they  informed  him  that  appellant  was 
interested  in  the  purchase.  Appellant  testifies  that  he  made 
and  returned  him  a  statement  of  sales,  which  appellee  concedes, 
and  the  reasonable  implication  is,  that  it  showed  the  purchasers' 
names,  from  which  appellee  was  advised  that  appellant  was  a 
purchaser.  It  is  also  in  evidence  that,  in  the  fall  of  1873, 
appellant  sold  his  lands  whereof  appellee  had  been  his  tenant, 
and  then  called  upon  appellee  for  a  settlement  of  accounts 
between  them.  The  settlement  was  made,  to  the  satisfaction 
of  both  parties,  and  resulted  in  a  balance  of  $638  in  favor  of 
appellant.  The  present  claim  was  in  no  way  alluded  to.  This, 
we  regard  as  a  very  conclusive  circumstance  showing  that  the 
return  of  sales,  as  made,  of  the  corn,  was  satisfactory  to  appel- 
lee, and  that  he  then  had  no  design  to  repudiate  the  sales  made 
to  the  firm  of  which  appellant  was  a  member. 

¥e  think,  on  the  evidence  in  this  record,  the  conduct  of 
appellee,  in  connection  with  the  delay  to  bring  forward  his 
claim,  show  that  he  ratified  the  sales  to  appellant's  firm,  and 
that  the  judgment  below  was,  therefore,  unauthorized. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Samuel  W.  Quinn 

v. 

Saeah  A.  Donovan. 

1.  Surgeon — liability  for  want  of  skill.  A  physician  and  surgeon  is 
required  to  possess,  and  in  his  practice  to  use,  reasonable  skill,  not  the 
highest,  perhaps,  but  such  as  physicians  in  good  practice  ordinarily  use.  He 
can  not  be  regarded  as  an  insurer  of  a  successful  result  in  all  cases  attended 
to  by  him. 

2.  In  an  action  against  a  surgeon,  for  mistreatment  of  the  plaintiff's 
fractured  elbow,  the  court  instructed  the  jury  that  if  the  defendant  could 
have  learned  the  nature  of  the  injury,  and  applied  the  proper  remedy,  and 
failed  to  do  so,  he  was  liable,  was  held  erroneous,  as  requiring  too  great  a 
degree  of  skill,  and  as  calculated  to  mislead. 

3.  So,  an  instruction  that  "  the  law  holds  the  defendant  liable  for  dam- 
age done,  if  he  was  incompetent,  and  if  competent,  he  is  liable,  unless  he 
used  his  full  skill  and  ability,  and  damage  was  caused  thereby,"  was 
held,  erroneous,  as  requiring  too  great  a  degree  of  skill  in  the  practice. 

4.  Negligence  —  comparative.  A  plaintiff  may  recover  for  injuries 
where  his  negligence  is  slight  as  compared  with  the  defendant's,  which  is 
gross. 

5.  Instructions — should  be  harmonious.  One  correct  instruction  will 
not  always  cure  an  erroneous  one.  The  court  should  harmonize  the  instruc- 
tions, else  they  are  calculated  to  confuse  and  mislead  the  jury. 

Appeal  from  the  Circuit  Court  of  "Cumberland  county;  the 
Hon.  J.  C.  Allen,  Judge,  presiding. 

Mr.  J.  W.  Wilkin,  Mr.  Thomas  Brewer,  and  Mr.  H.  B. 
Decius,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  a  surgeon,  to  recover  damages  alleged  to  have  been 
sustained  in  consequence  of  the  unskillful  and  negligent  man- 
ner in  which  he  treated  a  fracture  and  dislocation  of  the  elbow 
joint. 

A  discussion  of  the  evidence  introduced  on  the  trial,  is 
not  regarded  as  essential,  as  the  decision  of  the  case  must  turn 
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upon  the  instructions  given  by  the  court  at  the  instance  of 
appellee.  The  rule  is  well  settled  by  the  authorities,  that 
appellant,  who  was  engaged  in  the  practice  of  his  profession 
as  a  physician  and  surgeon,  was  required  to  possess,  and  in  his 
practice  use,  reasonable  skill,  not  perhaps  the  highest  degree 
of  skill  that  one  learned  in  the  profession  might  acquire,  but 
reasonable  skill,  such  as  physicians  in  good  practice  ordinarily 
use.  Ritchey  v.  West,  23  111.  385 ;  MeNevins  v.  Lowe,  40  id. 
209;  Hallem  et  at.  v.  Means,  82  id.  379; 

If,  therefore,  appellant  possessed,  and  in  the  treatment  of 
appellee's  arm,  used,  reasonable  skill,  he  could  not  be  held 
responsible,  although  the  result  of  the  treatment  was  not  as 
favorable  as  appellee  expected  or  might  have  anticipated.  A 
physician  can  not  be  regarded  as  an  insurer  of  a  successful 
result  in  all  cases.  The  most  learned  and  skilled  will  some- 
times fail  of  success,  especially  in  the  treatment  of  a  fracture 
and  dislocation  of  the  elbow  joint. 

The  second  instruction  given  for  appellee,  in  substance 
announced  the  principle  that,  if  appellant  could  have  learned 
the  nature  of  the  injury,  and  applied  the  proper  remedy,  and 
failed,  he  is  liable.  We  do  not  understand  that  the  law  im- 
poses as  high  a  degree  of  skill  as  the  instruction  would  seem 
to  indicate.  Appellant  may  have  used  reasonable  skill  and 
failed,  when,  under  the  rule  announced  in  the  instruction,  if, 
by  the  exercise  of  a  higher  degree  of  skill,  he  could  have 
applied  the  proper  remedy,  but  failed  to  do  so,  he  is  liable. 
A  fair  and  reasonable  construction  of  the  instruction  would 
not  only  require  of  appellant  reasonable,  but  extraordinary 
skill  in  his  practice.  The  law  has  imposed  no  such  duty  upon 
appellant,  and  we  are  of  opinion  the  instruction  was  calculated 
to  mislead  the  jury,  and  it  should  have  been  modified. 

The  fifth  instruction  given  for  appellee  was  as  follows: 
"The  law  holds  the  defendant  liable  for  damages  done  if  he* 
was  incompetent,  and  if  competent,  he  is  liable  unless  he  uses 
his  full  skill  and  ability,  and  damage  was  caused  thereby." 
One  of  Webster's  definitions  of  the  word  "full"  is  "complete, 
entire,  without  abatement, — mature,  perfect."     If  the  meaning 
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of  the  instruction,  therefore,  was,  that  appellant  was  required 
to  use  complete  or  perfect  skill,  it  was  in  conflict  with  the 
rule  announced  in  this  court  in  the  cases  cited  supra,  and 
with  the  entire  current  of  authorities  bearing  upon  the  ques- 
tion. The  appellant  was  not  bound  to  use  the  highest  degree 
of  skill  known  to  the  profession,  as  might  be  inferred  from 
the  instruction,  but  only  ordinary  or  reasonable  skill. 

It  is  true,  instructions  were  given  on  behalf  of  appellant, 
that  announced  the  rule  correctly,  but  that  did  not  obviate  the 
difficulty.  It  is  impossible  to  know  whether  the  jury  followed 
the  instructions  given  for  the  one  side  or  the  other.  If  they 
adopted,  as  a  rule  of  their  deliberations,  the  doctrine  announced 
in  appellee's  instructions,  they  were  surely  misled.  The  only 
safe  rule  for  a  circuit  court  is,  to  harmonize  the  instructions 
before  they  are  given  to  the  jury.  If  this  is  not  done,  the 
instructions,  which  should  be  a  guide  to  the  jury,  only  serve  to 
confuse.  In  appellee's  sixth  instruction,  the  doctrine  of  com- 
parative negligence  is  attempted  to  be  announced,  but  it  was 
not  correctly  stated.  The  rule,  as  has  often  been  said  by  this 
court,  is,  a  plaintiff  may  recover,  where  his  negligence  is 
slight  as  compared  with  the  defendant's,  which  was  gross. 

The  question  of  comparative  negligence  was  not,  however, 
a  prominent  one  in  the  case,  and  we  .would  not,  on  account  of 
the  error  in  the  instruction  on  that  point  alone,  reverse,  but 
for  the  error  contained  in  the  other  instructions  mentioned, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Samuel  C.  Thompson 

v. 

Maey  E.  Weller. 

1.  Statutes — rule  of  construction.  In  the  construction  of  statutes  in 
derogation  of  the  common  law,  courts  can  not  properly  give  force  to  the  stat- 
ute beyond  what  is  expressed  by  its  words,  or  is  necessarily  implied  from 
what  is  expressed. 

2.  Married  woman— power  to  contract  at  common  law.  At  common  law, 
if  a  married  woman  enters  into  a  contract,  however  valid  as  respects  her 
separate  property,  she  can  not  be  sued  upon  it  at  law,  and  it  does  not,  in  any 
way,  at  law  or  in  equity,  bind  her  personally. 

3.  Same — power  to  contract  under  statute.  Under  the  Married  Woman's 
Act  of  1861,  and  the  amendatory  statute  of  1869,  a  married  woman  has  no 
legal  capacity  conferred  on  her  to  purchase  real  estate,  and  make  a  contract 
for  the  purchase  money,  on  which  she  can  be  held  personally  liable.  She 
can  make  contracts  only  so  far  as  is  necessary  for  the  use  and  enjoyment  of 
her  property  or  in  respect  to  her  earnings. 

"Writ  of  Error  to  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 

On  April  2,  1873,  Frederick  Wucherpfenning  and  Mary  E. 
Weller  gave  their  joint  promissory  note,  payable  to  Win.  D. 
Corn,  at  ninety  days,  for  $800.  This  note  was  assigned  to 
Samuel  C.  Thompson,  who  brought  suit  against  the  makers 
August  13,  1873. 

Mary  E.  Weller  pleaded  coverture  at  the  date  of  the  note 
and  its  continuance  until  the  filing  of  the  plea.  Plaintiff,  to 
this  plea,  filed  two  separate  replications.  In  the  first  he  al- 
leged, that  the  note  was  given  in  payment  for  certain  lands 
sold  and  conveyed  by  Corn  to  the  makers  of  the  note  and  one 
Christopher  Wucherpfenning.  In  the  second  he  alleged,  that 
the  consideration  of  the  note  was,  that  Corn  would  convey 
certain  lands  to  the  same  parties,  and  that  Corn  had  afterwards 
so  conveyed  the  same  by  quitclaim  deed. 

To  each  of  these  replications  Mrs.  Weller  demurred.  The 
circuit  court  sustained  both  demurrers,  and  gave  judgment  in 
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favor  of  Mrs.  Weller  in  bar  of  the  action.  Thompson  contends 
that  the  demurrers  should  have  been  overruled,  and  asks  that 
the  judgment  of  the  circuit  court  be  reversed. 

Mr.  Jesse  J.  Phillips,  and  Mr.  James  M.  Truitt,  for  the 
plaintiff  in  error. 

Mr.  R.  Mo  Williams,  and  Messrs.  Rice  &  Miller,  for  the 
defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

As  early  as  February,  1818,  a  general  statute  was  passed  by 
the  General  Assembly  of  Illinois,  declaring  that  the  common 
law  of  England,  and  certain  statutes  of  the  British  Parliament, 
"shall  be  the  rule  of  decision"  in  this  State  "until  repealed 
by  legislative  authority."  (Revised  Laws  of  1833,  p.  425.) 
That  general  statute,  with  a  slight  modification  of  its  phrase- 
ology, has  been  in  force  in  this  State  ever  since.  At  an  early 
day,  circuit  courts  of  this  State  were,  by  statute,  clothed  with 
"jurisdiction  as  courts  of  chancery,"  and,  while  exercising  that 
jurisdiction,  were  required,  unless  otherwise  provided  by  stat- 
ute, to  proceed  "  according  to  the  general  usage  and  practice 
of  courts  of  equity." 

These  two  general  statutes  constitute,  under  our  constitu- 
tional regulations,  the  foundation  of  our  system  of  jurispru- 
dence. Common  law,  and  the  general  usages  of  courts  of 
equity,  have  in  this  State  been  modified  in  many  respects  by 
statutes,  and  this  not  only  by  the  express  enactments  of  stat- 
utes, but  also  by  certain  implications  arising  from  and  growing 
out  of  the  express  words  of  the  statute.  Bishop  has  said,  that 
'•  many  things  not  set  down  in  the  statutes,  flow,  nevertheless, 
from  them  by  judicial  interpretation."  And  he  very  aptly 
adds,  "  these  are  the  most  difficult  of  all  things  in  the  law  to  be 
ascertained."  This  difficulty  arises,  in  some  measure,  from 
the  fact  that  courts  have  not  always  remembered  that  it  is  the 
business  of  courts  merely  to  adjudge  what  the  law  is,  and  that 
it  is  no  part  of  their  duty  to  make  new  laws  or  to  add  one 
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tittle  to  the  old  law.  That  function  rests  exclusively  with  the 
legislature.  Forgetful  of  this  fundamental  rule,  and  in  further- 
ance of  what  they  consider  to  be  public  policy  or  the  unexpressed 
spirit  of  the  written  law,  courts,  sometimes,  in  the  construc- 
tion of  the  written  law,  do  not  confine  themselves  to  the  neces- 
sary implications  of  the  words  of  the  statute,  and  indulge  in 
what  are  called  reasonable  implications,  hence  the  uncertainty 
spoken  of  by  Bishop.  Most  men  may  readily  agree  as  to  what 
things  are  necessary  implications  arising  from  a  statute,  while 
few  could  agree  as  to  the  boundary  of  reasonable  implications 
flowing  therefrom,  but  lying  beyond  the  bounds  of  necessary 
implications.  The  true  rule  is  that  laid  down  in  these  general 
fundamental  statutes,  which  declare  that  the  old,  unwritten  law 
"  shall  be  the  rule  of  decision  until  repealed  by  legislative  au- 
thority." In  the  construction  of  statutes  in  derogation  of  the 
common  law,  courts  can  not  properly  give  force  to  the  statute 
beyond  what  is  expressed  by  its  words,  or  necessarily  implied 
from  what  is  expressed. 

Before  the  Married  Woman's  Act  of  1861,  by  the  unwritten 
law  of  Illinois,  as  adopted  by  the  general  statutes  already 
spoken  of,  a  married  woman  had  no  general  power  to  bind 
herself  personally  by  contract.  "  If  a  wife  enters  into  a  con- 
tract, however  valid  as  respects  her  property,  she  can  not  be 
sued  upon  it  at  law,  either  during  or  after  coverture,  and  it 
does  not,  in  any  way,  at  law  or  in  equity ,  bind  her  person — 
in  other  words,  though  a  wife  may,  by  contract,  bind  her  prop- 
erty, she  can  not  bind  her  person."  (Bishop  on  the  law  of 
Married  "Women,  and  the  authorities  there  cited.)  "While  she 
might,  by  her  agreement,  create  a  charge  upon  her  separate 
estate,  such  agreement,  u  properly  speaking,  is  not  an  obliga- 
tory contract,  for  as  a  feme  covert  she  is  incapable  of  contract- 
ing, but  the  agreement  is  rather  an  appointment  out  of  her 
separate  estate."     (Story's  Eq.  Jur.  sec.  1399.) 

By  the  act  of  Feb.  21,  1861,  the  sole  and  separate  property 
of  a  married  woman,  also  property  owned  by  her  at  her  mar- 
riage, and  also  property  acquired  by  her  during  coverture 
from  any  person  other  than  her  husband,  and  the  profits  of 
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any  such  property,  was  placed  "  under  her  sole  control,  to  be 
held,  owned,  possessed  and  enjoyed  by  her,  the  same  as  though 
she  was  sole  and  unmarried ;"  and  by  the  act  of  March  24, 
1869,  it  was  provided  that  "  a  married  woman  shall  be  entitled 
to  receive,  use  and  possess  her  own  earnings,  and  sue  for  the 
same  in  her  own  name."  • 

The  contract  under  consideration  is  to  pay  $800  for  land 
conveyed  or  to  be  conveyed  by  the  payee  to  Mrs.  Weller  and 
two  other  persons.  In  the  absence  of  the  statutes  of  1861  and 
1869,  it  is  verv  clear  that  no  action  could  be  maintained  against 
Mrs.  "Weller  upon  such  a  contract.  A  married  woman — she, 
at  common  law,  was  incapable  of  binding  herself  personally 
by  contract.  Has  the  capacity  to  make  this  contract  been  con- 
ferred upon  her  by  statute,  either  expressly  or  by  necessary 
implication?  We  think  not.  Neither  of  these  statutes  pur- 
ports to  confer  expressly  upon  a  married  woman  any  capacity 
whatever  to  contract.  It  has  been  held,  however,  that  by  ne- 
cessary implication  the  statute  confers  upon  her  the  capacity 
to  bind  herself  personally  by  contract,  where  the  contract  in 
question  is  embraced  in  the  exercise  of  her  right  to  control  and 
enjoy  her  own  property  and  its  profits. 

In  Carpenter  v.  Mitchell,  50  111..  471,  this  court  say  of  her 
rights  under  the  act  of  1861:  "  Her  power  to  make  contracts 
so  far  as  may  be  necessary  for  the  use  and  enjoyment  of  her 
property,  must  be  regarded  as  -  resulting  by  implication  from 
the  statute." 

In  that  case,  however,  this  court  decided  that  the  implica- 
tion arising  from  the  statute  did  not  confer  upon  her  the  ca- 
pacity to  buy  real  estate  and  make  a  contract  for  the  purchase 
money,  on  which  she  could  be  held  personally  liable.  The 
opinion  was  expressed  in  that  case,  that  "all  remedies  against 
married  women  upon  contracts,  even  if  they  relate  to  their 
separate  property,  should  be  found  on  the  equity  side  of  the 
court." 

The  principle  on  which  that  case  was  decided  has  never 
been  invaded  by  any  subsequent  decision,  and  is  clearly  sound. 
The  observation  at  the  close  of  the  opinion  in  that  case,  that 
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"all  remedies  against  married  women  upon  contracts,  even 
those  relating  to  their  separate  property,  should  be  found  on 
the  equity  side  of  the  court,"  has  been  declared  mere  dicta,  and 
overruled  in  Cookson  v.  Toole,  50  111.  521,  and  it  is  there  laid 
down,  that,  so  far  as  relates  to  her  engagements  not  within  the 
capacity  given  by  implication  of  the  statute,  the  remedy,  where 
a  proper  case  exists,  must  be  sought  in  equity,  as  under  the 
old  forms  of  settlement;  but  the  implication  of  capacity  to 
contract,  arising  under  the  statute,  is  an  implication  of  law 
and  not  of  equity,  and  the  capacity  to  contract  within  the 
scope  of  the  implication  is  necessarily  a  legal  capacity,  and  all 
contracts  under  such  capacity  must  be  legal  contracts,  cogni- 
zable in  courts  of  law. 

The  question,  since  that  time,  has  been,  in  each  case,  was 
the  contract  in  question  within  the  scope  of  the  implication  of 
the  statute?  In  that  case  {Cookson  v.  Toole)  it  was  held,  that 
a  contract  by  a  married  woman  to  pay  for  services  rendered, 
at  her  request,  in  the  improvement  and  cultivation  of  her  own 
farm,  and  in  caring  for  the  stock  thereon,  the  land  and  stock 
being  her  own  under  the  act  of  1861,  was  within  the  implica- 
tions of  that  statute,  and  she  could  be  sued  at  law  thereon. 
So,  in  Halley  v.  Ball,  66  111.  250,  a  contract  by  a  married 
woman  to  pay  for  services  rendered  and  materials  furnished 
and  money  expended  for  the  benefit  of  her  separate  property, 
was  held  valid  and  binding  on  her  at  law,  in  a  personal  action. 
Again,  in  Haight  v.  Mc  Veagh,  69  111.  625,  a  contract  by  a 
married  woman  (who  was  earning  money  by  keeping  a  retail 
grocery  store)  to  pay  for  goods  to  be  used  in  her  enterprise, 
was  held  valid,  and  an  action  at  law  against  her  for  the  breach 
thereof  was  sustained,  and  this  upon  the  ground  that  such 
a  contract  was  within  the  statute  of  1869,  giving  her  the  right 
to  sue  in  her  own  name  for  her  earnings.  The  court  expressly 
put  it  upon  the  ground  that  the  right  to  earnings  mentioned 
in  the  statute  is  not  limited  to  those  only  arising  from  manual 
labor.  It  is  asserted  that  a  married  woman  may,  with  the 
consent  of  her  husband,  earn  money  in  trade  as  well  as  at  the 
wash-tub  or  with  the  sewing  machine. 
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In  every  case  the  question  has  been,  was  the  contract  within 
the  scope  of  the  necessary  implications  of  the  statute?  Each 
case  must,  in  a  measure,  depend  upon  its  own  circumstances, 
and  each  case  must  be  tested  by  the  rule  that  the  contract  is 
not  binding  unless  the  capacity  to  make  it  is  conferred  by 
statute,  expressly,  or  by  its  necessary  implication.  We  find 
but  one  case  directly  in  point,  and  that  is  the  case  of  Carpenter 
v.  Mitchell,  supra,  and  it  was  there  held,  that  a  contract  for 
the  payment  of  the  purchase  money  of  land,  conveyed  to  a 
married  woman,  did  not  bind  her  personally. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Williajvi  Yoakum 

v. 

Milton  B.  Haerison  et  al. 

Limitations — color  of  title.  A  warranty  deed  purporting  to  convey 
the  title  to  land,  is  good  color  of  title  under  the  seven  years'  limitation  law, 
and  if  acquired  in  good  faith,  without  actual  knowledge  of  the  lien  of  a 
prior  judgment,  and  the  grantee  holds  possession  and  pays  all  taxes  on  the 
land  for  seven  years,  this  will  constitute  a  bar  to  an  action  of  ejectment  by 
the  party  acquiring  title  subsequently  under  the  judgment. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

On  the  5th  day  of  September,  1856,  John  Harrison,  who 
was  then  the  owner  in  fee  simple,  conveyed  the  lands  in  con- 
troversy to  David  Miller,  and  on  the  same  day  took  from  Miller 
to  himself  a  mortgage  on  the  same  lands  to  secure  $1200  of 
the  purchase  money.  Afterwards,  on  the  10th  day  of  October, 
1859,  plaintiff  in  this  suit  recovered  a  judgment  in  the  circuit 
court  of  Menard  county,  where  the  lands  are  situated,  against 
David  Miller  and  others,  for  $165.90.     Subsequently  plaintiff 
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caused  a  third  execution,  issued  on  this  judgment,  to  be  levied 
upon  these  lands  as  the  property  of  David  Miller,  and  on  the 
8th  day  of  December,  1860,  the  lands  were  sold  under  the 
execution  to  plaintiff.  It  appears,  these  lands  were  never 
redeemed  from  that  sale.  Because  of  some  difficulty  or  irreg- 
ularity in  the  papers,  no  deed  from  the  sheriff  was  made  to 
plaintiff  for  the  lands,  in  pursuance  of  his  certificate  of  pur- 
chase, until  the  5th  day  of  October,  1865. 

On  the  14th  day  of  August,  1860,  David  Miller  conveyed 
the  lands  by  warranty  deed  to  defendant  Harrison,  in  consid- 
eration he  would  and  did  pay  to  John  Harrison  the  balance 
due  him  on  the  mortgage;  and  on  the  same  day  John  Harri- 
son entered  on  the  margin  of  the  record  of  the  mortgage, 
"  Satisfied  in  full  this  14th  day  of  August,  I860."  It  is  proven 
defendant  obtained  possession  of  these  lands  under  the  deed 
from  Miller,  has  held  possession  ever  since  by  his  tenants,  and 
has  since  paid  all  taxes  assessed  thereon. 

Although  defendant  had  constructive  notice  of  the  judgment 
against  Miller  in  favor  of  plaintiff,  and  that  it  was  a  lien  upon 
this  property  as  well  as  other  property  of  the  execution  debtor, 
he  states,  in  his  testimony,  he  had  no  actual  notice,  and  there 
is  nothing  in  the  record  that  contradicts  his  testimony  in  that 
particular.  Plaintiff  never  obtained  possession  of  the  lands, 
nor  did  he  ever  pay  taxes  on  the  same,  but  for  one  year,  perhaps 
the  year  1861.  It  was  not  until  the  16th  day  of  February,  1874, 
that  plaintiff  brought  this  suit  in  ejectment  against  Harrison 
and  his  tenant  to  recover  possession  of  the  lands.  The  court 
to  whom  the  cause  was  submitted  for  trial,  without  the  inter- 
vention of  a  jury,  found  defendant  not  guilty,  and  rendered 
judgment  against  plaintiff  for  costs.  The  cause  is  now  to  be 
heard  in  this  court  on  plaintiff's  appeal. 

Messrs.  Dummer  &  Brown,  for  the  appellant. 

Mr.  N".  W.  Branson,  for  the  appellees. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

That  the  deed  from  Miller  constituted  color  of  title  in  de- 
fendant Harrison,  is  a  proposition  so  plain  it  needs  no  discus- 
sion. It  is  a  warranty  deed,  and  purports,  on  its  face,  to 
convey  the  fee  simple  title  of  the  property  to  him.  Nor  is 
there  any  reason  to  doubt  that  this  color  of  title  was  acquired 
in  good  faith.  When  defendant  purchased  the  lands,  the  exe- 
cution issued  on  the  judgment  in  favor  of  plaintiff,  against 
Miller  and  others,  had  not  then  been  levied  upon  them.  Both 
previous  executions  had  been  levied  on  personal  property  be- 
longing to  some  one  of  the  execution  debtors.  Of  course 
defendant  was  chargeable  with  constructive  notice  of  the  exist- 
ence of  the  judgment,  and  that  it  was  a  lien  for  the  statutory 
period  on  the  lands  he  was  buying,  but  there  is  nothing  in  the 
evidence  that  overcomes  his  positive  denial  he  had  actual 
notice.  The  good  faith  of  the  parties  is  most  manifest  from 
the  fact  that  on  the  day  of  making  the  deed  to  defendant,  John 
Harrison  acknowledged  the  mortgage,  which  was  a  prior  lien 
to  plaintiff's  judgment,  "  satisfied  in  full."  Defendant  was 
paying  a  large  sum  of  money  for  the  property,  and  had  he 
had  actual  notice  of  plaintiff's  judgment  against  Miller,  it  is 
hardly  probable  he  would  have  had  the  mortgage,  which  was 
the  prior  lien  and  would  have  afforded  him  ample  indemnity, 
satisfied  on  the  record,  as  was  done. 

Proof  was  made  defendant  has  been  in  the  actual  possession 
of  these  lands  by  himself  and  tenants,  and  under  claim  and 
color  of  title  has  paid  all  taxes  assessed  thereon  for  a  period 
of  near  fourteen  years  before  the  bringing  of  this  suit.  As 
we  have  seen,  the  claim  and  color  of  title  in  defendant  was 
acquired  in  good  faith,  and  hence  the  bar  under  the  Statute  of 
Limitations  was  complete  before  suit  was  brought. 

The  judgment  must  be  afiirmed. 

Judgment  affirmed. 
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Michael  C.  McLain  et  al. 


The  People,  for  use  of  George  Moore  et  al. 

1.  Master  in  chancery — bond  of— obligee.  Whatever  kind  of  bond  the 
court  appointing  a  master  in  chancery  approves,  if  not  in  derogation  of  any 
statute,  will  be  held  binding  upon  the  master  and  his  sureties.  Such  a  bond 
made  payable  to  the  people  of  the  State  of  Illinois  and  approved  by  the 
court,  was  held  binding  in  this  case. 

2.  Same — duty  to  complete  business  of  Ms  predecessor.  Upon  the  death, 
resignation  or  removal  from  office  of  a  master  in  chancery,  it  is  the  duty  of 
his  successor  to  complete  any  unfinished  business  pertaining  to  the  office, 
without  any  order  of  court  to  that  effect. 

3.  Same — liability  on  bond.  Where  a  sale  is  made  by  a  master  in  chan- 
cery under  a  decree  for  partition,  and  the  master  dies  before  executing  the 
decree,  and  his  successor  completes  the  same  by  making  deed,  taking  notes 
and  receiving  money,  which  action  is  reported  by  him  and  approved,  he  and 
his  sureties  on  his  bond  will  be  liable  for  his  neglect  or  failure  to  pay  over 
moneys  received  by  him  to  the  proper  persons. 

4.  Same— -judgment  in  suit  on  bond.  In  a  suit  on  the  bond  of  a  master 
in  chancery  for  a  failure  to  pay  over  money  arising  from  a  sale  of  lands,  in 
accordance  with  a  decree  in  a  partition  suit,  the  judgment  against  the  de- 
fendants will  not  be  erroneous  because  it  fails  to  find  the  amounts  due  the 
several  plaintiffs  respectively,  but  is  for  a  gross  sum. 

5.  Same — under  which  of  two  bonds  liable.  Where  a  master  in  chancery 
executes  a  decree  during  his  first  term  of  office  by  taking  notes  for  land 
sold,  and  after  his  re-appointment  receives  money  on  the  same,  which  he  fails 
to  pay  over,  he  will  be  liable  upon  his  second  bond,  and  not  upon  the  first, 
his  office  being  considered  different  from  that  of  sheriff. 

6.  Surety — on  official  bond — liability  not  extended.  The  undertaking 
of  a  surety  in  an  official  bond  is  to  be  strictly  construed,  and  his  liability 
can  not  be  extended  by  implication  beyond  the  terms  of  his  contract.  The 
sureties  on  the  bond  of  a  master  in  chancery  are  not  bound  for  his  miscon- 
duct, except  such  misconduct  transpired  during  the  term  of  office  in  respect 
of  which  they  were  sureties.  Their  liability  does  not  extend  to  his  acts  un- 
der a  second  appointment. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 


V 
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Mr.  A.  M.  Peterson,  Mr.  Ely  Wiley,  and  Mr.  S.  M.  Shep- 
hard,  for  the  appellants. 

Mr.  O.  B.  Ficklin,  and  Mr.  A.  J.  Fryor,  for  the  appellees. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  debt,  in  the  Coles  circuit  court,  on  the  bond  exe- 
cuted by  appellant  on  being  appointed  master  in  chancery  of 
that  county,  and  his  sureties,  and  such  proceedings  were  had 
that  a  judgment  was  rendered  against  the  defendants,  and 
they  appeal. 

There  were  various  pleas  and  demurrers,  and  in  appellants' 
brief  various  points  are  made,  all  of  which  we  have  not  deemed 
it  necessary  to  notice,  some  of  them  being  technical,  and  both 
parties  desiring  a  decision  upon  the  merits.  Accordingly  we 
have  directed  our  attention  to  the  leading  question,  and  that 
is,  the  liability  of  these  sureties  on  the  official  bond  of  McLain, 
as  master  in  chancery,  and  that  involves  the  considerations:  1, 
Are  the  people  of  the  State  the  proper  obligees  in  the  bond 
of  a  master  in  chancery  appointed  by  a  circuit  judge;  2,  Does 
a  master,  appointed  to  succeed  another  who  has  died  in  office 
and  after  a  cause  has  been  referred  to  him,  as  in  partition  to 
make  sale,  etc.,  succeed  to  such  unfinished  business  of  his  pre- 
decessor, without  further  or  additional  reference  by  the  court; 
and  3,  If  the  master  in  chancery  so  succeeding  to  the  unfin- 
ished business  goes  on  and  completes  the  sale,  makes  deeds  as 
master  in  chancery,  to  the  purchasers,  and  receives  the  money 
and  fails  to  pay  it  to  the  parties  entitled,  are  the  sureties  on 
the  bond  liable  for  such  failure? 

As  to  the  first  inquiry,  the  statute  conferring  power  upon 
the  circuit  courts  to  appoint  masters  in  chancery  is  as  follows: 
The  several  circuit  courts  of  this  State  shall  have  power  to 
appoint,  in  each  county,  a  master  in  chancery,  who  shall  hold 
his  office  during  the  term  of  four  years.  Every  master  in 
chancery,  before  entering  on  the  duties  of  his  appointment, 
shall  give  bond  with  security  to  be  approved  by  the  court,  and 
take  and  subscribe  an  oath  of  office,  which  bond  and  oath  shall 
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be  filed  with  the  clerk  of  the  court  making  the  appointment. 
The  tenure  of  the  office,  by  a  subsequent  act,  was  limited  to  two 
years.  No  obligee  in  the  bond  is  designated,  and  no  penalty 
fixed,  and  no  form  of  the  oath  of  office  prescribed.  Under 
such  circumstances  we  would  be  inclined  to  hold,  whatever 
bond  the  judge  appointing  the  master  approved,  if  not  in  dero- 
gation of  any  statute,  should  be  held  binding  upon  the  parties 
executing  it;  therefore,  the  people  of  the  State,  will  be  deemed 
the  proper  obligees,  as  the  judge  received  a  bond  so  executed 
and  made, payable.  This  is  in  harmony  with  Coons  et  al.  v. 
The  People,  76  111.  383. 

As  to  the  second  inquiry,  that  is  answered  by  the  statute, 
which  provides,  "  whenever  any  master  in  chancery  shall  have 
resigned  his  office,  or  shall  have  been  removed  therefrom,  and 
shall  have  left  any  business  pertaining  to  his  office  unfinished, 
it  shall  be  lawful  for  his  successor  or  successors  in  office  to  do 
any  act  or  acts,  coming  within  the  duties  of  the  master,  which 
may  have  been  left  undone  by  his  predecessor  or  predecessors, 
and  which  may  be  necessary  to  the  final  completion  of  such  un- 
finished business,  and  this  act  shall  have  relation  to  any  business, 
as  aforesaid,  which  may  now  or  hereafter  remain  unfinished." 
Eev.  Stat.  1845,  Appendix,  570;  Eev.  Stat.  1874,  p.  698,  which 
makes  an  additional  provision  for  the  death  of  a  master. 
"Without  this  interpolation  by  the  revisor,  we  would  hold,  the 
death  of  a  master  in  chancery  worked  the  same  results  in  this 
regard  as  his  resignation  or  removal  from  office. 

Upon  the  third  proposition,  it  seems  to  us  a  necessary  cor- 
ollary from  the  preceding,  and  the  sureties  are  responsible. 

The  point  is  made  by  appellants,  that  the  proceedings  in 
partition  in  which  the  master  in  chancery  acted  and  received 
these  moneys,  was  not  a  chancery  proceeding,  but  for  partition 
under  the  statute,  and  was  a  proceeding  at  law,  in  which 
McLain,  holding  the  office  of  master  in  chancery,  was  ap- 
pointed a  commissioner  only,  and  for  his  acts  as  such  his  sure- 
ties on  his  official  bond  are  not  responsible. 

The  declaration  avers,  the  partition  proceedings  were  on 
the  chancery  side  of  the  court,  and  then  and  there  ordered, 
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adjudged  and  decreed  in  a  certain  cause  therein  pending,  on 
the  chancery  side  thereof,  for  the  partition  of  the  premises 
aforesaid,  wherein  Thomas  K.  Fleming  and  others  were  com- 
plainants, etc. 

It  need  not  be  said,  that  in  proceedings  in  chancery  for  the 
partition  of  lands,  the  master  in  chancery  is  the  official  usu- 
ally selected  by  the  court  to  carry  out  and  execute  the  decree. 
If  a  sale  is  ordered,  he  conducts  it, — he  makes  the  deeds  to  the 
purchasers,  receives  the  money,  and  is  obliged  to  bring  it  into 
court  for  distribution  among  the  parties  entitled,  His  fail- 
ure in  this  respect,  or  to  pay  over  the  money  to  those  entitled, 
necessarily  renders  his  sureties  liable. 

Upon  the  point  made  by  appellants,  that  the  court,  in  ren- 
dering judgment  in  this  case,  should  have  found  the  amounts 
respectively  due  the  plaintiffs,  there  is  no  force  in  this  objec- 
tion, as  it  is  a  question  with  which  appellants  have  no  concern. 
How  the  money  may  be  distributed  is  of  no  importance  to 
them,  and  besides,  the  court  in  the  partition  decree  adjudged 
that — that  decree  shows  what  amount  each  party  is  authorized 
to  claim. 

On  the  whole  record  we  see  no  material  error,  and  therefore 
we  affirm  the  judgment. 

Judgment  affirmed. 

Upon  an  application  for  a  rehearing  the  following  additional 
opinion  was  filed: 

Per  Curiam:  Upon  petition  for  a  rehearing  in  this  case  the 
point  is  made,  that  the  liability  of  McLain  was  under  his  first 
bond  given  as  master  in  chancery,  and  not  under  his  second 
bond,  the  one  in  suit. 

The  facts  upon  which  the  question  arises  are  as  follows: 
The  order  of  sale  of  the  lands,  made  at  the  March  term, 
1869,  was  for  the  sale  of  the  lands  on  a  credit  of  nine  and 
eighteen  months,  purchasers  to  give  notes  and  personal  secu- 
rity and  mortgages  on  the  premises^  at  six  per  cent  interest. 
The  master  in  chancery  was  ordered  to  make  the  sale  and 
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carry  into  effect  the  decree,  and  directed  to  bring  the  money 
or  notes  and  mortgages  into  court  to  be  distributed  -to  the  per- 
sons entitled,  nnder  the  direction  of  the  court.  One  George 
"W.  Teel,  then  master  in  chancery,  made  sale  of  the  lands  at 
public  auction,  August  12,  1869,  and  died  shortly  after,  with- 
out doing  anything  further  in  the  matter.  McLain  was 
appointed  his  successor  November  11,  1869,  and  went  on  and 
consummated  the  sale  made  by  Teel,  by  taking  the  notes  with 
personal  security  and  mortgages  from  the  purchasers,  and 
made  report  thereof  at  the  March  term,  1870,  which  was  ap- 
proved by  the  court.  McLain's  term  of  office  of  two  years 
having  expired,  he  was  reappointed  on  the  18th  of  November, 
1871,  for  another  term  of  two  years,  upon  which  reappoint- 
ment the  bond  in  suit  was  given.  Some  time  during  this,  his 
second  term,  the  money  was  collected  by  him.  There  was  no 
further  order  of  the  court  in  the  premises  than  as  in  the 
original  decree  of  sale. 

It  is  said  that  it  is  the  principle,  that  if  a  sheriff  levies  an 
execution  during  his  first  term,  and  sells,  or  collects  the  money 
during  his  second  term,  the  liability  is  upon  his  first  bond, 
citing  Collier  v.  Higgins,  1  Duv.  (Ky.)  6,  Governor  v.  JEast- 
ivood,  1  Dev.  157,  Lamed  v.  Albert,  13  Mass.  295,  and  it  is 
contended  the  same  rule  should  apply  here — that  the  master, 
having  entered  upon  the  execution  of  the  decree  during  his 
first  term,  it  should  have  been  completed  by  him,  and  the 
whole  business  and  liability  be  considered  as  done  and  arising 
mder  that  term. 

There  is  a  difference  in  the  two  cases. 

The  sheriff  is  an  officer  of  the  law,  and  executes  the  process 
of  the  law.  The  master  is  an  officer  of  the  court  of  chancery, 
who  acts  as  an  assistant  to  the  chancellor,  and  executes  the 
order  of  the  court. 

It  is  the  settled  and  well  known  doctrine  of  the  common 
law,  that  he  who  begins  the  execution  of  a  writ  of  fieri  facias 
must  end  it,  it  being  said  to  be  an  entire  thing.  The  obligors 
in  a  sheriff's  bond  would  enter  into  it  in  view  of  this  estab- 
lished and  well  known  rule  of  law,  and  such  a  liability  with 
14— 85th  III. 
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regard  to  a  writ  of  execution  in  respect  of  such  subsequent 
matter  after  the  expiration  of  the  term  of  office,  might  well 
be  held  as  embraced  within  the  terms  of  the  bond. 

But  there  is  no  such  general  and  well  known  rule  of  law  in 
relation  to  sales  in  general,  or  to  the  execution  of  an  order  of 
sale  made  by  a  court  of  chancer}7.  None  such  is  referred  to, 
or  is  pretended  to  exist,  but  it  is  only  claimed  that  the  court 
should  adopt  it  by  analogy  to  the  rule  in  respect  to  the  execu- 
tion of  the  writ  of  fieri  facias.  The  sureties,  then,  in  the 
master's  first  bond  did  not  enter  into  it  in  view  of  any  such 
settled  and  well  known  rule  of  law,  and  can  not  be  taken  as 
having  assumed  any  such  liability  as  that  rule  would  impose 
for  wrongful  conduct  after  the  expiration  of  the  term  of  office. 

By  the  terms  of  the  bond,  there  is  no  liability  beyond  the 
term  of  office.  The  master  was  guilty  of  no  misconduct  during 
his  first  term.  His  default  took  place  during  his  second  term. 
To  hold  the  sureties  in  the  first  bond  liable  for  such  default, 
would  be  in  violation  of  the  well  known  rule,  that  the  under- 
taking of  a  surety  is  to  be  strictly  construed — that  his  liability 
is  not  to  be  extended  by  implication  beyond  the  terms  of  his 
contract — that  he  has  a  right  to  stand  upon  its  very  terms. 
We  do  not  well  see  how  it  could  be  held  that  the  sureties  in 
the  master's  first  bond  could  be  held  liable  for  this  default, 
occurring  after  the  expiration  of  the  term  of  office  in  respect 
of  which  the  bond  was  given;  and  it  would  seem  to  follow  that 
the  liability  must  be  under  the  second  bond. 

Perceiving  no  sufficient  reason  for  a  rehearing,  it  is  denied. 

Mr.  Justice  Dickey:  I  can  not  concur  in  these  views.  This 
master,  during  his  first  term,  had  taken  the  notes  and  made 
the  deed,  and  the  notes  remained  in  his  hands  for  collection. 
Had  another  been  appointed  as  his  successor,  and  had  this 
master,  after  the  appointment  of  his  successor,  collected  this 
money  and  failed  to  pay  it  over,  I  think  the  sureties  on  his 
bond  given  for  this  first  term  would  have  been  liable.  The 
fact  that  he  is  his  own  successor  does  not  qualify  this  liability 
or  alter  the  case.    sIt  is  true,  the  liability  of  a  surety  can  not 
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be  enlarged  by  implication,  but  is  limited  to  a  strict  construc- 
tion of  the  bond.  When  a  master  is  charged  by  the  order  of 
the  court  with  the  sale  of  property,  and  has  begun  the  work,  I 
see  no  distinction  between  his  powers  and  duties  in  relation  to 
such  sale,  and  the  powers  and  duties  of  a  sheriff  having  begun 
to  act  under  a  fieri  facias. 

The  true  construction  of  the  bond  is,  that  the  master  will 
perform  well  all  duties  imposed  upon  him  during  his  term  of 
office.  The  duty  of  completing  this  sale  and  collecting  the 
money  was  imposed  during  the  first  term  of  this  officer,  and 
not  during  the  second  term.  No  doubt  the  court  has  the 
power,  by  intervening  order,  to  take  from  the  hands  of  the 
outgoing  master,  business  already  in  his  hands,  and  to  place 
it  in  the  hands  of  the  successor;  but,  until  this  is  done,  I 
think  it  his  duty  to  finish  the  business  in  his  hands  when  his 
successor  comes  in. 


Illinois  Central  Railroad  Company 

v. 

Indiana  and  Illinois  Central  Railway  Company. 

1.  Graistt — of  land  can  only  be  by  deed  or  contract.  Where  a  railway- 
company,  in  conveying  a  tract  of  land  owned  by  it,  reserved  a  strip  of  land 
on  each  side  of  its  track,  and  another  strip  crossing  the  first,  for  railroad 
purposes,  upon  which  another  company,  some  sixteen  years  afterwards, 
laid  the  track  of  its  road  by  permission,  it  was  held  that  this  reservation 
passed  no  title,  legal  or  equitable,  to  the  latter  company,  as  to  any  of  the 
strip  not  actually  occupied  by  it. 

2.  Possession — extent,  when  taken  wWwut  evidence  of  title.  Where  a 
person  claims  possession  of  real  estate  without  a  deed  or  other  instrument 
in  writing  calling  for  boundaries,  his  possession  will  not  extend  beyond 
what  he  has  inclosed  or  actually  occupies.  Where  a  railway  company  con- 
structs its  track  over  the  land  of  another,  and  erects  buildings  thereon, 
without  any  written  evidence  of  title,  and  does  not  inclose  the  same,  its 
possession  will  be  limited  to  the  ground  actually  occupied. 


212  I.  0.  K.  E.  Co.  v.  I.  &  I  C.  By.  Co.         [Jan.  T. 

Opinion  of  the  Court. 


3.  Dedication — to  railway  company,  by  plat.  The  statute  providing 
that  streets,  alleys  and  public  grounds  so  designated  on  a  town  plat,  when 
properly  certified,  etc.,  shall  operate  as  a  conveyance  in  fee  to  the  public, 
does  not  apply  in  favor  of  individuals  or  private  corporations.  Therefore, 
if  a  deed  for  land  reserves  a  strip  of  land  for  railroad  purposes,  according 
to  a  diagram  which  shows  the  name  of  the  railway  company,  it  will  not 
operate  as  a  conveyance  of  the  strip  to  the  company,  or  a  dedication.  Such 
a  reservation,  if  it  states  that  it,  or  any  portion  of  it,  was  for  the  sole  use  of 
the  company,  might  possibly  operate  as  a  declaration  of  a  trust  enforcible 
in  equity,  but  this  point  is  not  decided. 

4.  Eminent  domain — law  in  respect  to  railroads  construed.  The  gen- 
eral railroad  law  authorizing  the  purchase  of  lands  for  right  of  way,  etc., 
the  acceptance  of  donations  for  the  same  purposes,  and  giving  the  right  to 
take  possession  and  use  such  lands,  does  not  mean  that,  if  an  owner  permits 
a  railroad  company  to  enter,  pending  litigation  to  ascertain  the  damages, 
or  without  litigation,  he  will  lose  not  only  his  damages,  but  also  the  land. 
The  owner  will  lose  none  of  his  rights  by  permitting  the  company  to  take 
possession  without  grant  or  condemnation. 

5.  Conveyance — when  reservation  enures  to  third  party.  A  reservation 
in  a  conveyance  of  land  may  operate  in  favor  of  third  persons  who  have 
existing  rights  at  the  time  it  is  made,  but  not  to  one  who  has  no  present 
right,  legal  or  equitable,  to  the  part  reserved. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  Geo.  W.  Wall,  for  the  appellant. 

Mr.  Henry  Crawford,  and  Mi%  Thomas  H.  Macottghtry, 

for  the  appellee.  .  ~  .   -    - 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Prior  to  the  year  1856,  appellant  was  the  owner  of  section 
34,  township  16  north,  range  8  east  of  the  3d  principal  merid- 
ian, then  in  Coles,  but  now  in  Douglas  county,  in  this  State. 
Some  time  during  that  year,  E.  S.  Terry,  W.  P.  Mulhollen 
and  P.  S.  Cornelius  contracted  with  the  company  for  the 
purchase  of  one  hundred  and  sixty  acres  of  this  land,  on  which 
to  lay  off  and  locate  the  town  of  Tuscola.  When  this  contract 
was  entered  into,  appellant  had  its  road  constructed,  and  was 
operating  it  through  the  tract  thus  contracted  to  be  sold,  north 
and  south.     Appellee's  road  had  also  been  surveyed  east  and 
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west  through  this  land,  and  crossed  appellant's  road  at  nearly 
right  angles.  In  making  the  sale,  appellant  made  a  reserva- 
tion from  the  sale,  of  the  right  of  way  for  railroads  and  rail- 
road purposes,  as  shown  by  a  diagram.  The  deed  of  conveyance 
subsequently,  on  the  13th  day  of  January,  1859,  made  to  Terry 
and  his  associates,  made  the  same  reservation,  and  referred  to 
the  diagram  as  a  part  of  the  deed. 

Terry,  Mulhollen  and  Cornelius  subsequently,  when  they 
made  and  recorded  a  plat  of  the  town,  attached  to  it  this  mem- 
orandum : 

"  The  spaces  on  the  annexed  map  severally  marked  C,  D, 
E'  and  F,  and  the  small  spaces  on  the  4  YV  or  curves,  inclosed 
by  dotted  red  lines  and  severally  marked  a,  b,  c,  d  and  e,  are 
not  intended  to  be  dedicated,  but  are  reserved  by  the  propri- 
etors. The  one  marked  '  C,'  however,  will  be  dedicated  for  a 
court  house,  if  required  for  such  purpose  within  five  years. 
The  strip  of  land  lying  on  the  Illinois  Central  Railroad,  100 
feet  wide  on  the  west  side,  and  200  feet  on  the  east  side  of  said 
road,  and  the  street  (50  feet  wide,)  adjoining  the  same  on  the 
east,  also  the  strip  lying  on  the  line  of  the  Indiana  and  Illinois 
Central  railway,  100  feet  on  each  side  of  the  same,  including 
the  two  streets,  (each  50  feet  wide,)  adjoining  said  strips  on 
the  north  and  south,  and  also,  the  land  lying  within  the  '  YV 
or  curves,  were  and  are  reserved  by  the  Illinois  Central  Rail- 
road Company,  by  their  contract  with  the  proprietors,  for 
right  of  way  for  railroad  and  railroad  purposes,  and  are  not, 
therefore,  in  anywise  dedicated  by  the  said  parties." 

This  memorandum  shows  the  reservation,  perhaps,  more 
accurately  than  any  other  paper,  unless  it  be  the  diagram 
accompanying  appellant's  deed  to  Terry  and  his  associates. 
The  original  contract  for  the  sale  of  the  land,  has  been  lost  or 
destroyed  by  fire.  Cornelius  thinks  that  the  agent  of  appel- 
lant, in  making  the  agreement  for  the  sale  of  the  land,  stated 
that  the  portion  along  the  track  of  appellee  was  reserved  for 
that  road,  but  Terry  seems  to  be  confident  that  the  agent 
made  no  such  statement,  but  thinks  he  may  have  said  appellee 
might  want  it  in  the  future,  as  a  reason  for  reserving  the  por- 
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tion  of  ground  on  each  side  of  its  surveyed  line.  But  they 
both  say  they  were  not  the  agents  of,  or  acting  in  any  manner 
for,  that  company.  Mulhollen  is  dead,  and  we  are  deprived 
of  his  recollection  of  the  transaction. 

Nothing  seems  to  have  been  done  towards  constructing 
appellee's  road,  until  about  the  month  of  March,  1872,  when 
a  correspondence  occurred  between  the  engineers  of  the  two 
roads,  as  to  the  crossing  by  appellee  over  appellant's  road. 
The  crossing  was  put  in,  and  curved  tracks  laid  to  the  satis- 
faction of  both  parties,  and  the  roads  were  operated  at  all 
times  subsequently. 

It  appears  that  Ervin  Davis  &  Co.  owned  an  elevator  for 
shipping  grain,  adjoining  the  one  hundred  foot  strip  south  of 
appellee's  track,  and  east  of  the  crossing  of  the  two  roads.  In 
the  latter  part  of  the  winter  or  early  spring  of  1875,  appel- 
lant commenced  the  construction  of  a  switch  from  its  road  to 
connect  with  this  elevator,  for  the  purpose  of  shipping  grain 
therefrom.  This  switch,  so  far  as  constructed,  and  if  com- 
pleted, would  run  over  the  one  hundred  feet  of  open  space  on 
the  south  side  of  appellee's  road,  but  would  not  run  over  or 
disconnect  appellee's  road  from  the  elevator. 

Appellee,  to  prevent  the  construction  of  this  switch,  filed 
this  bill,  and  obtained  an  injunction  restraining  appellant 
from  proceeding  to  lay  this  track.  On  a  hearing  on  bill, 
answer,  exhibits  and  proofs,  the  court  below  rendered  a  decree 
making  the  injunction  perpetual. 

Under  our  Statute  of  Frauds,  a  contract  to  pass  an  interest 
in  land  for  more  than  one  year  must,  to  be  binding,  be  in  writing, 
and  signed  by  the  party  to  be  charged,  or  by  some  one  duly 
authorized  by  him.  But  in  this  case,  it  is  not  even  claimed 
that  appellant,  by  resolution,  verbal  or  written,  ever  conveyed, 
sold,  or  even  agreed  to  sell  or  give  to  appellee,  any  of  this 
ground.  JSTor  is  it  shown  that  any  agent  authorized  to  act,  or, 
in  fact,  any  other  agent,  ever  promised  appellee,  or  any  one  of 
its  agents  or  officers,  to  sell,  give,  or  otherwise  invest  appellee 
with  any  right  of  any  description  to  this  strip  of  ground.  It 
is  true  that  appellant  made  no  objection  to  appellee  laying  its 
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track  and  in  crossing  appellant's  road.  The  engineers  of  appel- 
lant concurred  in  making  the  crossing,  but  nothing  more.  Then, 
on  what  principle  can  it  be  claimed  that  appellee  has  become 
invested  with  title  to  this  strip  of  ground?  Not  by  deed,  or 
written,  or  even  verbal  agreement,  nor,  so  far  as  this  record 
shows,  even  by  actual  possession  by  permission,  or  even  tor- 
tiously.  The  space  over  which  appellant  is  constructing  this 
track  is  vacant  and  unoccupied,  and  how  can  it  be  said  that 
appellee,  because  it  has  its  track  north  of  this  strip,  is  any 
more  in  possession  than  appellant,  who  has  its  track  east 
of  it?  Where  persons  claim  possession  without  a  deed  or 
other  instrument  calling  for  boundaries,  their  possession  does 
not  extend  beyond  what  they  have  inclosed,  or  actually  occupy. 
Here,  appellee  does  not  claim  under  such  an  instrument,  and 
can  only  be  possessed  of  such  portion  as  its  buildings,  tracks 
and  switches  occupy. 

Appellant  undoubtedly  holds  the  fee.  It  was  granted  to  it 
by  the  government,  and  there  is  nothing  showing  that  the  fee 
has  ever  passed  from  it  to  any  person.  So  far  from  conveying 
it,  the  title"  in  fee  was  reserved  in  appellant  when  the  deed  was 
made  to  Terry  and  his  associates,  and  there  is  no  claim  that  it 
has  since  been  conveyed.  We  can  not,  therefore,  hold  that 
appellant  has  parted  with  the  fee  to  this  strip. 

It  seems  to  be  claimed  that  there  was  some  kind  of  dedi- 
cation made  by  appellant  when  it  reserved  these  grounds  from 
the  conveyance  to  Terry  and  other  grantees.  It  is  true,  this 
strip,  as  platted  by  Terry  and  others,  has  marked  on  it,  "  In- 
diana and  Illinois  Central  E.  Way,"  but  the  other  diagram 
appearing  in  the  abstract,  as  attached  to  the  deed  as  photo- 
graphed, has  marked  on  this  strip,  "  111.  Cent.  E.  E."  It  is 
true,  that  some  one  seems  to  have  written,  with  pencil,  west 
of  appellant's  track,  "  Indiana  and,"  but  we  can  not  regard 
this  as  a  part  of  the  diagram,  as  it  does  not  appear  as  a  part 
of  the  photograph,  or  to  have  been  made  by  the  person  pre- 
paring it.  It,  then,  follows  that  there  was  not  even  the  name 
of  appellee's  road  marked  on  the  diagram  referred  to  in  the 
reservation ;  but  even  if  it  did,  how  much  of  the  strip  would  be 
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included,  even  if  appellee's  theory  were  conceded  to  be  correct? 
The  dimensions  of  the  strip  are  not  marked  on  the  diagram; 
and  if  such  a  designation  could  be  held  to  operate  as  a  dona- 
tion, how  could  it  be  held  to  be  anything  more  than  a  strip  of 
sufficient  width  for  the  track  of  appellee's  road? 

If  the  name  of  appellee's  road  was  written  in  full  on  the 
strip  designated  in  the  diagram,  how  is  it  possible  to  hold 
that  it  could,  under  any  known  rule  of  law,  operate  as  a  con- 
veyance of  any,  the  least  interest  in  the  land,  or  its  use,  to 
appellee?  The  statute  has  provided  that  streets,  alleys  and 
public  grounds  so  designated  on  a  town  plat,  when  it  shall  be 
properly  certified,  acknowledged  and  recorded,  shall  operate  as 
a  conveyance  in  fee  to  the  public;  but  we  are  aware  of  no  law 
that  dispenses  with  a  conveyance  by  the  donor  to  a  private 
person  or  a  private  corporation,  or  even  to  a  public  corpora- 
tion, except  by  such  a  town  plat  made,  certified,  acknowledged 
and  recorded.  It  is  true,  that  public  policy  has  sanctioned 
a  donation  of  an  easement  for  a  public  highway,  without  a 
conveyance  or  formal  grant;  but  that  is  an  exception  to  the 
rule  that  grants  must  be  in  writing,  as  required  by  the  statute. 
An  exception  is  never  applied,  by  analogy,  to  other,  dissimilar 
cases.  It,  therefore,  follows  that  this  reservation  did  not  oper- 
ate as  a  dedication  of  anything  to  appellee. 

All  reservations,  unless  otherwise -expressed,  operate  in  favor 
of  the  grantor.  If  the  reservation  had  expressly  stated  that 
it  or  any  portion  was  for  the  sole  use  of  appellee,  we  are  not 
prepared  to  hold  that  it  would  not  have  operated  as  the  decla- 
ration of  a  trust  in  favor  of  appellee  that  would  have  been 
recognized  and  enforced  in  equity;  but  that  question  is  not 
before  us,  and  it  is  not  decided;  but  we  have  no  hesitation  in 
saying  that  this  reservation  created  no  trust,  nor  did  it  operate 
to  transfer  any  right  to  appellee.  If,  on  the  diagram,  the 
names  of  both  roads  were  marked,  then  who  could  say  how 
much  and  what  portion,  even  on  appellee's  theory,  should  be 
given  to  each  company?  Should  the  two  hundred  feet  claimed 
be  carried  through  the  entire  space,  leaving  appellant  only  the 
width  of  its  track,  and  if  not,  why  not,  on  the  face  of  the  dia- 


1877.]  I.  C.  K.  K.  Co.  v.  I.  &  I.  C.  JRy.  Co.  217 

Opinion  of  the  Court. 

gram?  If  not,  then  where  is  the  line  to  be  drawn  to  separate 
their  grounds?  Appellant  could  never  have  intended  to  con- 
fine its  rights  to  the  width  of  the  track  on  which  the  rails  are 
laid,  nor  can  we  believe  that  appellant's  agents  would  uncon- 
ditionally donate  such  a  tract  of  land  to  a  company  situated 
as  appellee  then  was.  It  would,  of  course,  desire  to  have 
strong  assurances  that  the  road  would  be  built;  and  appellee 
did  not  build  its  road  at  this  point  for  nearly  sixteen  years 
afterwards. 

It  is  claimed  that  the  general  railroad  law  authorized  appel- 
lee to  purchase,  and,  by  voluntary  donations  and  grants,  to 
receive,  and,  by  its  officers,  etc.,  to  enter  upon  and  take  posses- 
sion of,  hold  and  use  all  such  lands  and  real  estate,  etc.,  but 
not  until  the  compensation  to  be  made  therefor,  as  agreed 
upon  by  the  parties,  or  ascertained  as  therein  provided,  be 
paid  to  the  owner,  or  deposited  as  therein  provided,  unless  the 
consent  of  such  owner  be  given  to  enter  into  possession.  We 
do  not  understand  this  provision  to  mean  that,  if  an  owner 
permitted  a  railroad  company  to  enter  pending  litigation  to 
ascertain  the  damages  to  which  he  is  entitled,  or  even  without 
litigation,  he  would  lose  not  only  his  damages,  but  his  land. 
Such  could  never  have  been  the  intention  of  the  General 
Assembly,  and  we  can  not  so  hold  until  it  shall  so  direct  in 
clear  and  unmistakable  language.  To  so  hold  would  perpe- 
trate great  wrong  and  flagrant  injustice;  but,  even  on  the  theory 
of  appellee,  there  is  no  evidence  that  it  was  in  possession 
when  this  track  was  being  laid.  It  is  true  that  it  is  alleged  in 
the  bill,  and  is  not  denied  by  the  answer,  but  it  is  not  proved 
as  alleged. 

It  is  said,  and  reference  is  made  to  adjudged  cases  to  illus- 
trate the  principle,  that  a  grantor  may,  by  reservation,  pre- 
serve the  rights  of  others  in  the  premises,  such  as  the  leases 
of  tenants  or  existing  rights  of  third  persons;  but  these  cases 
proceed  upon  the  ground  that  there  are,  at  the  time,  subsist- 
ing rights.  But,  in  this  case,  it  may  be  asked,  what  right  did 
appellee  have  in  these  grounds  when  the  reservation  was  made? 
It  had  no  contract  or  agreement  with  appellant,  or  any  one 
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else,  so  far  as  this  record  discloses,  for  any  right  of  way  over 
this  ground.  It  had  only  surveyed  the  route  and  driven  stakes, 
so  far  as  could  be  seen.  Hence,  the  cases  referred  to  have  no 
application  to  the  case  at  bar. 

If,  as  appellee  contends,  it  entered  into  possession,  laid 
tracks  and  erected  buildings  on  this  ground,  under  a  license 
from  appellant,  whenever  the  latter  shall  attempt  to  prevent 
it  from  using  such  structures,  then  the  question  will  arise, 
whether  it  is,  or  not,  estopped  by  its  acts;  but  that  question  is 
not  before  us,  and  on  it  we  express  no  opinion.  But  we  can 
see  no  reason  why  appellant  should  be  restrained  from  using 
this  ground,  so  long  as  it  does  not  interfere  with  appellee  in 
its  use  of  the  ground,  so  far  as  it  has  appropriated  and  is  in  the 
actual  occupancy  of  the  same.  Until  it  shall  endeavor  to  thus 
obstruct  appellee,  the  question  as  to  what  rights  it  has  acquired, 
as  against  appellant;  does  not  arise. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  bill. 

Decree  reversed. 


Thomas  J.  Stonek 


James  Millikin  et  al. 

1.  Pleading  and  evidence— facts  admitted  need  not  be  proved.  Where 
a  fact  is  alleged  in  a  bill  in  chancery,  and  is  admitted  by  the  defendants  in 
their  answer,  the  complainant  need  not  prove  such  fact. 

2.  Levy — when  plaintiff  may  release.  If  judgment  by  confession  under 
a  warrant  of  attorney,  is  entered  against  several  as  the  makers  of  a  note, 
and  the  name  of  one  is  a  forgery,  the  judgment  will  be  a  nullity  as  to  him, 
and  the  plaintiff  may  rightfully  release  his  property  from  levy  under  an  ex- 
ecution issued  on  such  judgment. 

3.  Surety — induced  to  sign  by  fraud  of  principal.  Where  a  party,  when 
asked  to  sign  a  note,  as  surety,  refuses  unless  another  person  will  first  exe- 
cute the  same,  and  the  principal  maker  forges  the  name  of  such  other  per- 
son, and  thereby  induces  the  party  to  sign,  and  procures  money  of  an  inno- 
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cent  party  who  has  no  notice  of  the  fraud,  the  fact  of  the  forgery  and  the 
fraud  will  not  release  the  surety  so  executing  the  same. 

4.  Where  one  of  two  innocent  parties  must  be  a  loser  by  the  deceit  or 
fraud  of  another,  the  loss  must  fall  on  him  who  employs  and  puts  trust  and 
confidence  in  the  deceiver,  and  not  on  the  other. 

5.  Former  decision.  The  case  of  Seely  v.  The  People,  etc.  27  111.  173, 
is  departed  from  so  far  as  it  conflicts  with  the  rule  as  above  laid  down. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  Harvey  Pasco,  for  the  appellant. 

Mr.  A.  B.  Bum,  for  the  appellees. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

At  the  February  term,  1874,  of  the  county  court  of  Macon 
county,  a  judgment  was  entered  by  confession,  in  favor  of 
Millikin  &  Co.,  against  Thomas  Lee,  John  Lee  and  Andrew  J. 
Stoner,  for  $453.33,  upon  a  promissory  note  with  a  warrant  of 
attorney  attached,  purporting  to  be  executed  by  the  three 
latter,  dated  the  24th  day  of  June,  1873,  payable  ninety  days 
after  date  to  H.  Crea,  and  assigned  by  him  without  recourse. 

An  execution,  issued  upon  the  judgment,  was  levied  upon 
personal  property  of  John  Lee,  sufficient  in  value  to  satisfy  it. 
Afterward,  by  direction  of  Millikin  &  Co.,  the  sheriff  released 
the  property  of  John  Lee  from  the  levy,  and  levied  the  execu- 
tion upon  certain  real  estate  of  Stoner,  and  the  bill  in  this 
case  was  filed  by  Stoner  to  enjoin  the  sale  of  his  property 
under  the  execution. 

The  court  below,  upon  final  hearing  on  proof,  dismissed  the 
bill,  and  the  complainant  appealed. 

The  chief  ground  relied  upon  in  support  of  the  bill  is,  that 
the  signature  of  the  name  of  John  Lee  to  the  note  is  a  forgery. 
The  note  is  a  joint  and  several  one,  the  signature  of  Stoner 
being  last  upon  the  note.  He  testifies  that  Thomas  Lee  ap- 
plied to  him  to  sign  the  note  as  his  security;  that  he  refused 
to  do  so  unless  Lee  would  first  get  his  brother,  John  Lee,  to 
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sign  the  note;  that  Lee  went  away  saying  he  would  go  and 
get  John  to  sign  it;  that  the  next  day  he  came  back,  saying 
that  he  had  got  John  to  sign  it,  and  presented  the  note  with 
the  signature  of  John  Lee  appearing  to  it,  and  witness  then 
signed  it,  supposing  the  signature  of  John  Lee  to  be  genuine, 
knowing  him  to  be  responsible,  and  had  he  not  supposed  the 
note  to  have  been  signed  by  John  Lee,  he  would  not  have  ex- 
ecuted it.  Thomas  Lee  had  made  the  arrangement  before- 
hand with  Millikin  &  Co.,  to  lend  him  the  money.  H.  Crea, 
the  payee  of  the  note,  was  but  nominally  such,  Millikin  &  Co. 
being  the  real  payees,  and  on  presentment  of  the  note,  with 
Crea's  indorsement  on  it,  by  Thomas  Lee  to  Millikin  &  Co., 
who  were  bankers,  they  discounted  the  note,  paying  the  pro- 
ceeds to  Thomas  Lee. 

The  bill  alleges,  the  way  John  Lee's  property  came  to  be 
released  was,  that  he  made  an  affidavit  that  he  never  signed 
the  note,  and  that  his  signature  to  the  same  was  a  forgery,  and 
that  upon  the  making  of  such  affidavit  Millikin  &  Co.  caused 
his  property  to  be  released  from  the  levy.  Although  it  is  this 
forgery  which  is  mainly  relied  on  for  the  discharge  of  Stoner, 
it  is  yet  objected,  as  against  the  release  of  John  Lee's  property 
and  the  levy  on  Stoner's,  that  there  is  no  proof  of  the  forgery, 
more  than  this  affidavit.  Upon  an.  examination  of  the  bill, 
we  take  that,  as  alleging  the  fact  of  the  forgery;  and  the  an- 
swer of  Millikin  &  Co.  and  the  sheriff  admits  the  same.  By 
the  pleadings,  the  forgery  must  be  considered  an  admitted  fact 
in  the  case.  The  confession  of  judgment,  then,  against  John 
Lee,  was  unauthorized,  and  a  nullity,  and  his  property  was 
rightly  released  from  the  levy  under  the  execution. 

Why  should  this  forgery  operate  in  discharge  of  Stoner,  and 
entitle  him  to  have  his  property  exempted  from  sale  on  the 
execution  ? 

It  may  have  been  a  wrong  toward  him,  and  have  caused  him 
to  incur  a  greater  extent  of  liability  than  he  expected;  and 
the  supposed  obtaining  of  the  execution  of  the  note  by  John 
Lee  may  have  been  the  sole  condition  upon  which  he  signed 
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his  name  to  the  note.  Yet,  on  satisfactory  evidence  to  him- 
self, in  that  respect,  he  did  place  his  name  unconditionally  to 
the  note  as  a  maker  thereof,  and  left  it  with  Thomas  Lee  to 
deliver  to  Millikin  &  Co.,  knowing  that  on  the  faith  of  his, 
Stoner's,  promise  to  repay  it,  they  would  part  with  their  money 
to  Thomas  Lee.  There  is  no  just  reason  why  this  promise  to 
Millikin  &  Co.  should  not  be  kept. 

Whatever  of  wrong  there  was  to  Stoner,  was  perpetrated  by 
his  co-maker,  Thomas  Lee.  Millikin  &  Co.  were  wholly  inno- 
cent in  the  matter;  they  had  no  notice  of  anything  which  had 
been  transpiring  among  the  makers  of  the  note,  as  between 
themselves.  Nor  was  it  incumbent  upon  Millikin  &  Co.  to 
exercise  care  over  the  interest  of  the  surety  in  the  note,  look 
to  the  inducement  which  led  him  to  become  such,  and  see  that 
it  should  not  fail.  They  had  but  to  watch  over  their  own  in- 
terest, and  see  that  the  security  offered  was  a  sufficient  pro- 
tection for  them.  For  the  lack  of  the  vigilance  they  failed  to 
exercise  in  this  respect,  they  suffer  the  full  consequence  in  the 
loss  of  the  security  of  the  name  of  John  Lee.  Whatever  of 
fraud  and  deception  the  co-makers  of  the  note  practiced  to- 
ward one  another,  was  their  own  sole  concern,  and  the  conse- 
quence, so  far  as  may  affect  them  in  their  relation  to  each 
other,  should  be  borne  by  themselves  alone.  There  is  no  jus- 
tice in  requiring  Millikin  &  Co.  to  assume  the  risk  of  such 
conduct,  and  no  sound  principle  upon  which  they  should  be 
made  to  suffer  loss  because  of  it,  not  being  privy  thereto. 

York  County  M.  F.  Ins.  Co.  v.  Brooks,  51  Me.  506,  and 
Selser  v.  Brock,  3  Ohio  St.  302,  are  direct  authorities  to  the 
point  that  such  a  forgery  of  the  name  of  a  prior  surety  will 
not  discharge  a  subsequent  surety.  See  Young  et  al.  v.  Ward, 
21  111.  223.' 

We  regard  the  language  of  Lord  Holt,  in  Hern  v.  Nichols, 
1  Salk.  289,  as  applicable,  that  "  Seeing  that  somebody  must 
be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs 
and  puts  trust  and  confluence  in  the  deceiver  should  be  a  loser, 
than  a  stranger." 
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The  case  of  Seely  v.  The  People,  27  111.  173,  is  departed 
from  so  far  as  it  conflicts  with  the  principle  of  the  present 
decision. 

We  are  satisfied  with  the  decree,  and  it  is  affirmed. 

Decree  affirmed. 


David  S.  Blackburn 

v. 

Mary  Jane  Mann. 

1.  Promise  of  marriage — contract  construed  as  to  time  of  performance. 
Where  there  is  a  general  promise  to  marry,  the  law  will  imply  that  it  is  to  be 
performed  within  a  reasonable  time.  It  is  not  necessary  to  a  right  of  action 
for  a  breach  of  the  promise,  that  any  definite  time  be  fixed  for  the  marriage, 
and  if  it  is  said  it  might  be  in  one  year  or  in  ten  years,  this  will  not  qualify 
the  contract  itself,  as  it  does  not  fix  any  definite  time. 

2.  Same — promise  may  "be  inferred  from  conduct.  A  general  engagement 
to  marry  may  be  inferred  from  the  conduct  and  social  relations  of  the  par- 
ties, extending  through  a  period  of  many  years,  independent  of  any  express 
agreement  to  marry. 

3.  Limitation — as  to  promise  to  marry.  Where  the  parties,  through  a 
period  of  many  years,  treat  their  contract  to  marry  as  a  continuing  one,  by 
recognizing  its  existence  and  promises  of  its  fulfillment,  the  Statute  of  Lim- 
itations will  not  begin  to  run  until  one  party  has  broken  the  engagement, 
or  until  notice  is  given  of  a  termination  of  the  agreement. 

4.  Statute  of  Frauds — as  applicable  to  promise  to  marry.  An  agree- 
ment to  marry,  until  a  breach  is  shown  that  terminates  it,  may  be  regarded 
as  a  continuing  contract  by  consent  of  the  parties,  and  hence,  in  no  just 
sense,  within  the  Statute  of  Frauds. 

5.  Damages — matters  in  aggravation,  in  suit  for  breach  of  promise  to 
marry.  If  the  defendant,  in  an  action  for  a  breach  of  promise  to  marry, 
attempts,  in  bad  faith,  to  blacken  and  defame  the  plaintiff's  character,  it 
may  be  considered  in  aggravation  of  damages. 

6.  Witness — impeachment.  If  a  witness  has  resided  long  enough  in  a 
neighborhood  to  make  a  reputation  for  truth  and  veracity,  that  is  known  by 
his  neighbors,  it  may  be  shown  by  way  of  impeachment,  although  he  does 
not,  at  the  time,  reside  in  such  neighborhood,  but  elsewhere. 
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7.  Practice  —  as  to  order  of  admission  of  evidence.  The  order  of  the 
admission  of  evidence  is  a  matter  within  the  discretion  of  the  court,  and 
therefore  the  admission  of  evidence  in  rebuttal,  which  should  have  been 
given  in  chief,  can  not  be  assigned  as  error. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge",  presiding. 

This  action  was  brought  by  Sarah  Jane  Mann  against  Da- 
vid S.  Blackburn,  to  recover  damages  for  a  breach  of  a  mar- 
riage contract,  alleged  to  have  existed  between  the  parties. 
The  declaration  is  in  assumpsit,  and  contains  three  counts. 
In  the  first  count  it  is  averred,  in  consideration  plaintiff  had, 
on  request  of  defendant,  promised  to  marry  him  when  there- 
unto requested,  he  promised  to  marry  her  when  he  should 
be  requested.  Both  in  the  second  and  third  counts  the  promise 
is  laid  as  a  mutual  promise  to  marry  each  other  "  within  a 
reasonable  time  "  after  making  the  contract.  The  third  count 
avers  seduction,  by  way  of  aggravation  of  damages.  Breaches 
assigned  in  all  the  counts  are,  defendant  refused  to  marry 
plaintiff,  and  in  disregard  of  his  promise  married  another 
woman. 

Only  the  general  issue  was  pleaded,  but  a  stipulation  was 
signed  by  counsel  as  follows:  "  It  is  also  agreed,  that,  under 
the  above  plea,  any  evidence  may  be  introduced  which  would 
be  competent  under  any  pleading  well  pleaded  in  this  cause." 

An  unusual  amount  of  evidence  was  heard  on  the  trial,  much 
of  it  conflicting  in  the  extreme,  and  the  jury,  under  instruc- 
tions from  the  court,  found  the  issues  for  plaintiff,  and  assessed 
her  damages  at  $15,000.  Motions  for  a  new  trial  and  in  arrest 
of  judgment,  were  severally  overruled,  and  judgment  pro- 
nounced on  the  verdict.  Defendant  brings  the  case  to  this 
court  on  appeal. 

Mr.  J.  W.  Gordon,  and  Messrs.  Allen,  Mack  &  Davis,  for 
the  appellant. 

Messrs.  Bishop  &  Mann,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

That  a  promise  by  defendant  to  marry  plaintiff  was  proven 
by  the  testimony  of  plaintiff  and  other  witnesses,  must  be 
conceded.  It  was  met  by  a  broad  and  unequivocal  denial  by 
defendant,  except  as  to  a  promise  dependent  on  a  contingency 
that  never  happened.  On  the  mere  weight  of  the  evidence,  if 
it  shall  be  found  applicable  to  the  issues  made  by  the  plead- 
ings, counsel  make  no  question  against  the  verdict. 

The  assumption,  there  is  a  variance  between  the  contract  as 
stated  in  the  several  counts  of  the  declaration,  and  the  proof 
adduced  on  the  trial  in  support  of  it,  arises  from  a  misconcep- 
tion of  the  evidence.  Regarding,  as  we  must  do,  the  finding 
of  the  jury  as  establishing  the  truth  of  plaintiff's  testimony, 
our  understanding  is,  it  is  sufficient  to  sustain  either  count  of 
the  declaration.  It  was  a  general  promise  to  marry,  and  the 
law  implies  it  should  be  performed  within  a  reasonable  time. 
As  to  the  time  when  the  marriage  should  be  solemnized,  it  was 
said,  "  it  might  be  one  year  or  it  might  be  ten,"  but  that  did 
not  qualify  the  contract  itself.  That,  as  we  have  seen,  was 
general,  although  the  day  upon  which  it  should  be  celebrated 
was  left  as  a  matter  for  future  mutual  arrangement.  It  is  a 
subject  about  which  parties  engaged  to  be  married  might  be 
expected  to  converse  frequently,  and  perhaps  to  change  plans 
agreed  upon  to  suit  each  other's  convenience.  It  is  doubtful 
whether  the  parties,  in  discussing  the  time  when  they  would 
celebrate  their  marriage,  understood  the  indefinite  expressions 
"it  might  be  one  year  or  it  might  be  ten,"  in  the  sense  of  fix- 
ing any  definite  time.  It  was  simply  an  expression  of  an 
opinion  on  a  question  they  had  not  then  fully  considered,  but 
would  be  a  subject  of  future  agreement.  That  is  all  these 
phrases  mean  in  this  connection,  and  the  sequel  shows  that  is 
the  sense  in  which  the  parties  themselves  understood  them. 

But,  aside  from  the  question  of  any  express  promise,  the 
relations  of  the  parties  were  such  as  warranted  the  inference  a 
general  engagement  to  marry  existed  between  them.  Their 
social  relations  continued  through  a  period  of  many  years, 
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during  all  which  time  defendant  was  constantly  giving  plain- 
tiff assurances  of  his  affectionate  regard.  His  attentions  to 
her  during  that  protracted  period,  so  far  as  she  could  know  or 
believe,  were  exclusive,  and  of  that  cordial  character  not  to  be 
expected  from  one  not  intending  to  make  her  his  wife.  Ap- 
pealing to  everything  sacred  that  could  give  sanctity  to  assur- 
rance,  he  solemnly  avowed  "  he  would  never  disown "  her. 
She  had  given  birth  to  a  child,  of  which  he  was  the  father. 
Both  before  and  after  the  birth  of  the  child,  he  made  her  the 
most  positive  pledges  that  could  be  given,  he  would  make  her 
his  wife  so  soon  as  some  obstacles,  which  he  alleged  then  ex- 
isted, should  be  removed.  When  she  pleaded  with  him  to 
remove  the  stain  from  her  character,  and  the  great  sorrow  that 
pressed  so  heavily  upon  her,  he  again  and  again  asseverated 
his  constancy  and  honorable  intentions  towards  her.  These 
repeated  declarations  may,  with  great  propriety,  be  regarded 
as  renewals  of  his  earlier  express  promise  to  marry  plaintiff. 
Although  denied  by  defendant,  we  must  understand  the  ver- 
dict of  the  jury  as  finding  these  controlling  facts  in  favor  of 
plaintiff. 

Through  the  many  years  of  intimacy  between  plaintiff  and 
defendant,  they  seem  to  have  themselves  treated  the  contract 
of  marriage  as  a  continuing  one,  by  recognitions  of  its  exist- 
ence and  promises  of  fulfillment.  Assuming  these  facts  to  be 
true,  as  we  must  do  under  the  finding,  neither  the  Statute  of 
Limitations  nor  the  Statute  of  Frauds,  insisted  upon  in  de- 
fense, can  have  any  application.  A  contract  of  marriage  may 
be  inferred  from  defendant's  conduct,  up  to  the  time  of  his 
formal  announcement  to  her  he  intended  to  marry  another 
woman.  That  fact  was,  itself,  a  recognition  of  a  previously 
existing  contract,  and  which  he  seems  to  have  understood  it 
required  some  express  notice  to  terminate.  Applying  the 
Statute  of  Limitations  to  this  as  we  would  to  any  other  con- 
tract, no  period  of  limitation  prescribed  by  the  statute  had 
elapsed  before  suit  was  brought. 

~Nor  can  it  be  maintained,  by  any  fair  rendering  of  the  tes- 
timony, the  contract  proven  was  not  to  be  performed  within  a 
15— 85th  III. 
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year,  so  as  to  bring  it  within  the  operation  of  the  Statute  of 
Frauds.  Contracts  of  marriage,  although  defined  as  "  civil 
contracts,"  are  peculiar,  and  it  is,  perhaps,  not  entirely  accu- 
rate to  say  they  are  subject  to  the  same  strict  construction  as 
civil  contracts  in  relation  to  property.  As  a  general  rule,  it 
may  be  no  accurate  terms  are  used  in  making  them,  nor  is  it 
material  any  precise  day  be  fixed,  at  the  making  of  such  con- 
tract, when  it  shall  be  fulfilled.  Such  matters  are  usually  for 
future  consideration,  and  really  form  no  material  part  of  the 
contract.  The  law  implies,  such  contracts,  in  the  absence  of 
any  special  agreement,  shall  be  performed  within  a  reasonable 
time.  It  is  a  relation  that  affects  the  happiness  of  the  parties 
for  life,  and  it  may  be  years  may  elapse,  after  the  engagement 
is  understood,  before  any  day  is  definitely  agreed  upon  for  con- 
summation. Such  contracts,  until  a  breach  is  shown  that  ter- 
minates them,  may  be  regarded  as  continuing  contracts  by 
consent  of  the  parties,  and  hence  are,  in  no  just  sense,  within 
the  Statute  of  Frauds. 

The  criticism  made  upon  the  instruction  given  for  plaintiif, 
that  if  defendant  had  attempted  to  blacken  and  defame  the 
character  of  plaintiff,  and  failed,  and  such  attempt  was  made 
in  bad  faith,  it  might  be  considered  in  aggravation  of  damages, 
is  not  warranted  by  anything  it  contains.  The  distinction 
sought  to  be  taken  is  exceedingly  subtle,  but  the  impression  it 
would  commonly  make  is,  the  attempt  to  "blacken  and  defame 
the  character  of  plaintiff,"  that  was  made  in  this  case,  and,  in- 
deed, the  words  used  limit  its  meaning  to  that  application. 
The  principle  asserted  is  warranted  by  the  decision  of  this 
court  in  Fidley  v.  McKinley,  21  111.  308,  and  there  was  no 
error  in  giving  the  instruction. 

The  other  instruction,  that  if  plaintiff  and  defendant  made  a' 
mutual  contract  to  marry,  and  by  the  terms  of  such  contract 
no  time  was  agreed  upon  when  the  marriage  should  take  place, 
then  the  law  is,  it  is  a  contract  to  marry  within  a  reasonable 
time,  is  challenged,  not  so  much  because  it  does  not  state  a 
correct  legal  principle,  but  because  it  is  not  applicable  to  the 
facts  of  the  case.     It  is  conceded  it  would  be  law  as  to  all  gen- 
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eral  promises  to  marry.  Such  a  promise  is  alleged  in  the 
declaration,  and  as  we  understand  the  testimony,  such  a  prom- 
ise is  proven.  The  vice  of  the  whole  argument  for  the  defense, 
as  we  have  before  intimated,  lies  in  the  assumption  the  prom- 
ise of  marriage  proven  is  a  conditional  one.  That  is  not  the 
fact.  It  was  an  absolute  promise,  if  the  testimony  of  plaintiff 
is  to  be  believed,  and  the  jury  have  regarded  it  as  true,  sub- 
ject to  no  conditions  nor  the  happening  of  any  contingency. 
What  was  said,  that  it  might  be  one  year  or  ten,  or  as  to  the 
death  of  plaintiff's  parents,  were  mere  casual  expressions,  made 
when  considering  the  probable  date  they  would  fix  for  the 
consummation  or  celebration  of  their  marriage.  Giving  this 
interpretation  to  these  expressions,  the  case  is  relieved  of  all 
the  difficulty  suggested  by  the  argument  for  the  defense. 

The  court  ruled  most  justly,  and  in  accordance  with  author- 
ity, in  the  admission  of  impeaching  testimony  as  to  the  witness 
Morgan.  Holmes  v.  Stateler,  17  111.  453.  In  that  case,  as 
in  this,  the  witness  had  resided  in  the  county  where  the  suit 
was  commenced,  long  enough  to  make  a  reputation  that  was 
known  by  his  neighbors,  and  if  it  was  bad,  the  jury  might  well 
believe  he  is  not  now  entitled  to  entire  confidence.  Any  other 
rule  would  be  most  unreasonable.  Since  he  had  left  the  vicin- 
age, witness  had  not  resided  in  any  locality  long  enough  to 
establish  any  reputation  that  could  be  generally  known.  Be- 
sides, he  had  been  back  to  his  former  residence  frequently,  so 
that  his  acquaintances  could  still  know  his  reputation  for 
truth  and  veracity.  It  would  be  a  reproach  to  our  laws,  if  the 
character  of  a  wandering  person,  who  is  offered  as  a  witness, 
could  not  be  proven,  if  he  had  ever  resided  in  any  locality  long 
enough  to  make  a  reputation. 

Objection  was  taken  to  the  admission  of  what  are  called  the 
"  Sallie  Anderson  letters,"  in  rebuttal,  after  defendant  had 
closed  his  defense.  No  material  importance  could  be  ascribed 
to  them.  All  they  tended  to  prove  is,  the  want  of  candor  on 
the  part  of  defendant  in  his  attentions  to  plaintiff,  and  that  was> 
abundantly  proven  by  other  testimony  to  which  no  objections 
were  raised.     In  that  view,  the  admission  of  the  letters,  whether 
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proper  or  improper,  was  not  hurtful  to  the  defense.  As  to 
the  objection,  such  testimony  was  admitted  in  rebuttal,  when, 
if  proper  at  all,  it  should  have  been  given  in  chief,  it  is  a  suf- 
ficient answer  to  say,  that  the  order  of  the  admission  of  evi- 
dence is  within  the  discretion  of  the  court. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scholfield  took  no  part  in  the  decision  of  this 
case. 


Benjamin  F.  Westlake  et  al. 
v. 
Hobart  S.  Horton  et  al. 

1.  Pleading  and  evidence — defense  must  be  set  up  in  pleadings.  Where 
a  bill  shows  the  execution  of  a  mortgage  to  secure  a  bona  fide  indebted- 
ness, and  afterwards  a  deed  absolute  in  form  for  the  same  purpose,  and  pay- 
ment, and  asks  for  a  satisfaction  of  the  mortgage  and  a  reconveyance,  and 
the  defendants,  in  their  answer,  deny  full  payment,  and  claim  that  the  deed 
was  given  on  an  absolute  sale,  the  defendants  will  not  be  allowed  to  make 
the  point  that  the  mortgage  and  deed  were  executed  to  hinder  and  delay 
creditors,  as  a  defense,  that  not  being  set  up  in  the  answer. 

2.  Mortgage — deed  given  to  secure  debt.  Where  the  pleadings  and 
proof  clearly  show  that  a  deed,  absolute  in  form,  was  given  merely  to  secure 
the  payment  of  an  indebtedness,  and  the  subsequent  payment  of  such 
indebtedness,  a  reconveyance  will  be  decreed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellants. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  San- 
gamon county,   sitting  in  chancery,  in  a  proceeding  therein 
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instituted  by  Hobart  S.  Horton,  complainant,  and  against 
Benjamin  F.  Westlake  and  Albert  Fishall,  defendants,  praying 
for  an  account  and  relief  under  the  allegations  of  the  bill  of 
complaint.  These  allegations  were,  "substantially,  that  com- 
plainant, being  indebted  to  Westlake  in  the  sum  of  $3500,  did, 
on  the  24th  of  September,  1868,  being  seized  in  fee  thereof, 
execute  to  Westlake,  at  his  request,  a  mortgage  on  the  south- 
east 1,  town  6  north,  range  6  west,  in  Pike  county,  to  secure 
the  payment  of  that  sum,  which  was  duly  recorded.  The 
mortgage  is  in  the  usual  form  with  the  usual  conditions.  It 
is  then  alleged,  that  Westlake,  being  desirous  of  additional 
security  for  this  debt,  and  for  that  purpose  and  no  other,  and 
for  no  other  consideration,  complainant,  for  the  purpose  of 
amply  securing  Westlake,  on  September  23,  1869,  executed 
and  delivered  to  Westlake  a  deed,  absolute  in  form,  for  the 
expressed  consideration  of  $4000,  for  one  hundred  and  twenty- 
six  acres  off  the  south  side  of  section  one,  in  the  same  town- 
ship and  range,  which  was  duly  recorded,  alleging  that  this 
deed,  though  absolute  on  its  face,  was  intended  by  the  parties 
to  secure  this  same  sum  of  money  for  which  the  first  mort- 
gage was  given,  and  for  no  other  consideration  or  indebted- 
ness, and  that  it  was  distinctly  understood  and  agreed  to  by 
the  parties,  that  upon  the  payment  of  the  money  due  by  the 
first  mortgage,  Westlake  would  acknowledge  satisfaction 
thereof  and  reconvey  to  complainant  the  last  described  piece 
of  land.  It  is  then  alleged,  the  sum,  so  secured,  has  been  fully 
paid  by  complainant,  principal  and  interest,  and  that  Westlake 
refuses  to  reconvey.  It  is  further  alleged,  that  during  all  the 
time,  complainant  has  been  and  still  is  in  possession  of  both  of 
these  tracts  of  land,  the  first  of  which  is  his  homestead,  and 
of  the  rents  and  profits,  paying  the  taxes,  etc.  It  is  then 
alleged,  that  Westlake,  under  the  false  pretense  that  eighteen 
hundred  dollars  were  due  on  the  mortgage,  and  claiming  that 
the  second  deed  was  an  absolute  deed,  conveyed  to  Fishall  the 
last  described  tract  of  land,  and  the  mortgage  for  the  tract 
first  described,  he,  Fishall,  having  notice  of  all  the  facts  alleged 
in  the  bill;  that  the  conveyance  to  Fishall  was  without  consid- 
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eration,  and  that  complainant  has  demanded  of  Fishall  a 
reconveyance  and  a  satisfaction  of  the  mortgage. 

The  defendants  put  in  joint  and  several  answers,  insisting  on 
the  alleged  indebtedness  to  Westlake,  and  insisting  that  the 
consideration,  $4000,  expressed  in  the  deed  of  September  23, 
1869,  was  the  true  consideration;  that  this  sum  was  paid  by 
Westlake  to  complainant  as  the  sole  consideration,  and  that 
the  deed  was  intended  as  an  absolute  deed,  and  not  a 
mortgage,  and  there  was  no  agreement  for  a  reconveyance. 
They  deny  that  the  amount  due  upon  the  note  and  mortgage 
has  been  paid,  but  aver  there  remains  due  and  unpaid  thereon 
about  the  sum  of  $1760.50,  and  that  proceedings  have  been 
commenced  to  foreclose  the  mortgage  for  the  unpaid  balance. 
They  admit  the  actual  occupancy  by  complainant  of  the  mort- 
gaged land,  but  insist  that  as  to  the  other  tract,  conveyed  by 
the  deed  absolute  in  form,  the  occupancy  of  that  by  complain- 
ant was  that  of  a  tenant  to  Westlake,  since  the  execution  of 
that  deed,  alleging  payment  of  taxes  on  that  tract  by  West- 
lake.  They  deny  all  charges  of  confederacy  to  defraud  com- 
plainant, and  deny  that  the  transfer  to  Fishall  was  without 
consideration  and  colorable  only;  and  deny  that  the  convey- 
ance of  September  23,  1869,  by  complainant  to  Westlake,  was 
colorable  and  fraudulent,  or  without,  consideration,  and  deny 
that  complainant  was  entitled  to  have  the  mortgage  satisfied, 
or  to  a  reconveyance  of  the  last  described  tract  of  land;  and 
aver  that  Fishall  was  an  innocent  purchaser,  for  value,  without 
notice  of  any  of  the  alleged  equities  of  complainant,  and  deny 
that  any  equities  exist  in  his  favor. 

There  was  a  replication  to  the  answer,  and  thus  an  issue  was 
made  up  between  the  parties.  The  court  decreed  as  prayed, 
on  hearing  testimony,  and  defendants  appeal,  and  make  the 
point  that  the  case  made  by  the  bill  and  by  the  proof  is  dif- 
ferent— insisting  that  a  party  can  not  make  one  case  by  his 
bill,  and  another  by  his  proofs. 

What  was  in  issue?  What  were  the  matters  of  contention 
between  these  parties?  We  are  only  to  look  to  the  bill  and 
answer  to  ascertain,  and  it  will  not  appear  from  either  that  the 


1877.]  Westlake  et  al.  v.  Horton  et  al.  231 

Opinion  of  the  Court. 

matter  presented  by  appellant  in  his  brief  and  argument  was 
a  contested  matter.  It  nowhere  appears  in  either,  that  these 
instruments  of  conveyance  were  executed  to  hinder  and  delay 
creditors,  and  with  a  fraudulent  intent.  It  is  not  so  averred 
in  the  answer.  The  answer  grounds  the  defense  upon  a  mer- 
itorious debt  due  from  the  complainant  to  defendant  Westlake, 
and  unpaid. 

In  the  case  of  Miller  v.  Marckle,  21  111.  152,  cited  by  ap- 
pellant as  controlling  this  case,  it  will  be  observed  in  that  case, 
the  point  was  distinctly  made  by  the  answer.  Marckle  had 
filed  his  bill  to  foreclose  two  mortgages  executed  by  Miller  to 
him  on  the  same  tract  of  land.  Miller,  in  his  answer,  alleged 
that  one  of  the  mortgages  was  executed  by  him  to  secure  a 
note  he  had  executed  to  Marckle  without  any  good  and  valua- 
ble consideration,  and  that  the  same  was  executed  by  him, 
not  to  secure  any  debt  due  and  owing  from  him  to  Marckle, 
but  was  executed  wholly  and  solely  for  the  purpose  of  secu- 
ring his  property  from  his  creditors  until  he  could  get  means 
to  settle  with  them.  How  different  is  this  case?  Here,  both 
parties  admit  an  indebtedness  from  the  complainant  to  West- 
lake,  justly  due.  There  can  be  no  dispute  about  that.  In  all 
this  proceeding,  from  its  commencement  to  the  final  decree, 
there  was  no  pretense  by  defendants  that  complainant  was  not 
Westlake's  debtor,  and  for  valuable  considerations  moving 
from  the  defendant  to  complainant.  Westlake  had  advanced 
large  sums  of  money,  more  than  five  thousand  dollars,  to 
complainant,  to  extricate  him  from  pecuniary  difficulties,  and 
the  latter  had,  in  good  faith,  mortgaged  these  lands  to  Westlake 
to  secure  the  payment.     This  can  not  be  disputed. 

In  what  respect  does  the  case  made  by  the  bill  differ  from 
the  case  made  by  the  proofs?  The  case  made  by  the  bill  was 
an  indebtedness  due  from  complainant  to  Westlake,  evidenced 
by  a  note,  to  secure  which  he  executed  a  mortgage  on  a  certain 
tract  of  land;  that,  further  to  secure  this  creditor,  he  executed, 
at  the  creditor's  request,  a  deed,  absolute  on  its  face,  for  an- 
other tract  of  land,  which  was  to  be  held  as  mortgage  security 
only.     The  proofs  make  the  same  case,  substantially.     This  is 
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all  that  can  be  claimed  under  the  rule  so  often  announced  by 
this  court  in  the  cases  referred  to  by  appellant.  In  principle 
and  purpose  the  proofs  in  this  record  make  out  the  case  made 
in  the  bill. 

"We  have  remarked  already,  that  it  was  at  no  time  pretended 
by  appellant,  or  alleged  by  him,  that  these  conveyances  were 
made  to  hinder  and  delay  creditors,  but  were  to  secure  debts 
lonafide  due  and  subsisting.  That  is  the  very  ground  of 
appellant's  defense,  as  he  has  set  it  up  in  the  answer,  and  it  is 
sustained  by  the  proof. 

"We  are  satisfied  the  debt  for  which  these  conveyances  were 
made  has  been  fully  paid,  discharged,  and  there  ought  to  be 
satisfaction  entered  of  the  mortgage,  and  a  reconveyance  of  the 
one  hundred  and  twenty-six  acre  tract  off  the  south  side  of  the 
north-west  one,  6  south,  6  west;  and  affirm  the  decree  in  all 
respects. 

Decree  affirmed. 


Robeet  D.  McDonald 

v. 

Joseph  G.  English. 

,  1.  Error.  The  admission  of  irrelevant  evidence  which  works  no  injury, 
but  is  in  favor  of  the  party  objecting,  affords  no  ground  for  reversing  a 
judgment  against  him. 

2.  Nuisance—  obstruction  in  sidewalk  or  streets.  Many  things  may  be 
authorized  by  legislative  or  proper  municipal  authority,  which,  without 
such  authority,  would  be  nuisances,  but  being  so  authorized,  so  far  as 
regards  the  public,  they  are  lawful,  though  they  may,  to  a  greater  or  less 
extent,  interfere  with  the  free  and  entire  use  of  the  street. 

3.  Same — municipal  corporation  can  not  authorise  what  is  a  legal  injury 
to  others.  Although  it  is  true  that  a  municipal  corporation  can  not  authorize 
that  which  is  deemed  a  legal  injury  to  the  property  of  an  individual,  with- 
out making  compensation,  yet  the  individual  can  not  recover  for  every 
technical  nuisance  to  the  streets  of  a  city,  without  regard  to  whether  he  has 
sustained  special  injury. 
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4.  Action— for  obstruction  in  street.  The  rule  is  well  settled  that,  for 
any  obstruction  to  streets  not  resulting  in  special  injury  to  the  individual, 
the  public,  only,  can  complain.  Where  the  obstruction  is  a  public  offense, 
and  special  injury  thereby  results  to  a  person,  the  latter  may  maintain  an 
action  against  the  wrongdoer.  In  such  case,  the  special  injury  is  the  gist 
of  the  action. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Mann  &  Calhoun,  and  Mr.  F.  W.  Bookwalter, 
for  the  appellant. 

Mr.  E.  S.  Terry,  and  Messrs.  Lindsey  &  Kimbrough,  for 
the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellant  sued  appellee,  in  an  action  on  the  case,  for  a 
nuisance.  The  alleged  nuisance  was  this:  Appellant  owns 
a  three-story  building,  of  which  the  lower  story  is  for  business 
purposes,  such  as  retailing  goods,  etc.,  the  second  story  for 
offices,  and  the  third  story  is  a  hall  for  the  use  of  secret  socie- 
ties. The  building  fronts  on  Main  street,  the  principal  busi- 
ness street  in  Danville,  and  comes  to  the  line  of  the  street. 
Appellee,  as  president  of  the  First  National  Bank  of  Danville, 
caused  a  building  for  the  bank  to  be  erected  immediately  east 
of  appellant's  building,  fronting  on  the  same  street,  in  front 
of  which  he  caused  to  be  placed,  and  has  since  maintained, 
stone  steps,  of  the  heighth  of  two  feet  and  four  inches,  extend- 
ing into  the  sidewalk,  that  runs  in  front  of  the  buildings,  three 
feet  and  seven  inches,  and  to  the  east  of  the  steps  an  airway, 
surrounded  by  iron  railing  two  feet  and  four  inches  in  heighth, 
extending  into  the  sidewalk  three  feet  and  nine  inches,  and, 
also,  at  the  south-east  corner  of  the  building,  iron  steps,  ex- 
tending into  the  sidewalk  four  feet  and  one  inch.  The  west 
end  of  the  stone  steps  is  about  eighteen  inches  east  of  the 
entrance  to  appellant's  stairway.  The  sidewalk,  at  this  point, 
is  twelve  feet  and  one  inch  in  width,  and  at  all  points  in  front 
of  the  bank  building  it  is  eight  feet  or  more  in  width  beyond  the 
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obstructions.  The  claim  is,  that  these  obstructions  interfere 
with  the  convenient  access  of  appellant's  building,  and  render 
it  less  public,  and  thereby  detract  from  its  rental  value.  The 
jury  returned  a  verdict  in  favor  of  appellee.  The  Court  over- 
ruled appellant's  motion  for  a  new  trial,  and  gave  judgment 
upon  the  verdict. 

Appellee  was  permitted  to  give  in  evidence,  on  the  trial,  an 
ordinance  of  the  city  of  Danville,  to  the  effect  "  that  no  steps 
or  other  fixtures  shall  be  built  to  extend  into  or  upon  any 
sidewalk  more  than  three  feet;  nor  shall  any  open  cellar-way 
or  basement-wa}^  extend  into  the  street  more  than  three  feet, 
and  shall  be  protected  with  a  railing  around  it.  No  window 
shall  extend  upon  any  sidewalk  more  than  eighteen  inches, 
and  all  cellar  windows  placed  in  any  sidewalk  shall  be  secured 
by  iron  grating  or  otherwise,  laid  even  with  the  grade  of  the 
sidewalk."  This,  it  is  insisted,  was  erroneous.  We  do  not 
perceive  how  appellant  could  have  been  prejudiced  by  it,  for, 
as  it  seems  to  us,  so  far  as  it  could  have  had  any  effect  upon 
the  jury,  it  must  have  been  in  his  favor,  since  the  only  thing 
it  tends  to  prove  is,  that  the  obstructions  were  unauthorized, 
because  of  their  extending  into  the  sidewalk  beyond  the  limit 
prescribed  by  the  ordinance.  Moreover,  the  court  gave  this 
instruction  in  regard  to  it:  -     . 

"The  court  instructs  the  jury,' on  behalf  of  the  plaintiff, 
that,  if  they  believe,  from  the  evidence,  that  he,  the  plaintiff, 
was  injured  by  the  defendant,  as  claimed  by  him,  the  said 
plaintiff,  then  the  said  defendant  is  not  protected  by  the  city 
ordinance  introduced  in  evidence." 

The  ordinance  might,  probably,  under  the  circumstances, 
have  been  well  excluded  upon  the  ground  of  irrelevancy ;  but, 
inasmuch  as  we  can  not  believe  that  it  in  the  slightest  degree 
prejudiced  appellant,  the  error  in  its  admission  does  not  author- 
ize a  reversal  of  the  judgment. 

Appellant  asked  the  court  to  instruct  the  jury  that,  in  the 
event  the  proof  showed  an  obstruction  of  the  street,  he  was 
entitled   to  recover   nominal  damages,   although   it  was  not 
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proven  that  he  had  sustained  actual  damages;  and  the  refusal 
of  the  court  to  so  instruct,  appellant  insists,  was  error. 

It  is  unimportant  to  the  question  thus  presented  whether 
the  fee  to  the  soil  of  the  street  was  in  the  city  or  in  the  adja- 
cent property  holder.  The  obstruction  complained  of  was  not 
upon  any  soil  whereof,  in  any  view,  the  fee  was  in  appellant. 
It  was  not  in  front  of  his  lot,  but  of  that  upon  which  the  bank 
building  was  erected,  and  all  that  could  be  claimed,  if  he  owned 
the  fee  of  the  soil  of  the  street,  to  tire  center  thereof,  in  front 
of  his  lot,  as  resulting  therefrom,  would  be,  that  he  could 
recover  for  any  injury  to  his  reversionary  right. 

We  may  concede  the  city  was  not  authorized  to  deprive  the 
adjacent  property  holders  of  the  use  of  the  street,  still  this 
right  of  use  is  in  no  sense  an  exclusive  one.  It  is  a  right  to 
be  exercised  in  common  with  the  public,  and  the  convenience 
of  each  is  to  be  regarded  with  reference  to  the  convenience  of 
others.  The  control  of  the  streets  belongs  to  the  public,  to  be 
exercised  in  such  manner  as  shall  be  directed  by  law.  We 
assume  that,  by  the  charter  of  the  city  of  Danville,  its  munici- 
pal authority  is  vested  with  ample  power  to  improve  its  streets, 
declare  what  shall  and  what  shall  not  be  deemed  a  nuisance, 
and  to  exercise  such  supervision  thereover  as  is  usually  exer- 
cised by  cities  over  their  streets.  But  even  if  in  this  we  are 
mistaken,  it  is  quite  clear  such  authority  is  not  vested  in  adja- 
cent property  holders,  but  it  is  retained  by  the  legislature. 

Many  things  may  be  authorized  by  legislative  or  proper 
municipal  authority,  which,  if  not  thus  authorized,  would  be 
deemed  nuisances,  but  being  authorized,  so  far  as  regards  the 
public,  they  are  lawful;  and  yet  they  may,  to  a  greater  or  less 
extent,  interfere  with  the  free  and  entire  use  of  the  street. 
Dillon  on  Mun.  Corp.  sec.  538,  et  seq.  And,  in  the  absence 
of  such  authority,  it  has  been  held,  custom  or  usage  may, 
sometimes,  sanction  an  act  which  would  otherwise  be  deemed 
a  nuisance,  and  relieve  it  from  that  construction.  0^  Linda  v. 
Lathrojp.  21  Pickering,  292.  See,  also,  Nelson  v.  Godfrey,  12 
111.  20. 

We  agree  with  the  counsel  for  the  appellant,  that  municipal 
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authority  can  not  authorize  that  which  is  deemed  a  legal  injury 
to  the  property  of  the  individual,  without  making  compensa- 
tion, but  we  can  not  yield  our  assent  to  his  position,  that  the 
individual  can  recover  for  every  technical  nuisance  to  the 
streets  of  a  city,  without  regard  to  whether  he  has  sustained 
special  injury  thereby.  The  streets  being  public,  and  the  pub- 
lic authority  having  the  right  to  determine  what  acts  shall  be 
deemed  lawful,  and  what  not,  it  would  seem,  logically,  to 
result,  for  an  injury  purely  public  in  its  character,  the  public 
alone  can  prosecute.  Nor  is  there  anything  in  Ottawa  Gas- 
light, etc.  Co.  v.  Thompson,  39  111.  598,  cited  by  the  counsel, 
at  variance  with  this  conclusion.  There,  the  plaintiff  sustained 
a  special  injury,  and  it  was  because  of  this  he  was  held 
entitled  to  recover.  We  regard  the  rule  as  well  settled,  that 
for  any  obstruction  to  streets,  not  resulting  in  special  injury 
to  the  individual,  the  public,  only,  can  complain.  Where,  how- 
ever, the  obstruction  is  such  that  a  public  prosecution  is 
authorized,  and,  at  the  same  time,  an  individual  has  been 
specially  injured  thereby,  as  well  as  where  the  act  has  been 
private  and  an  offense  against  the  individual,  solely,  he  may 
maintain  an  action  and  recover  for  his  special  injury.  But, 
in  such  case,  the  special  injury  is  the  gist  of  the  action,  and, 
unless  it  is  alleged  and  proved,  there  can  be  no  recovery. 
Wood  on  Nuisances,  sec.  829;  Angell  on  Highways,  sec.  285; 
Francis  v.  Schoelkojof,  53  N.-  Y.  155;  Pierce  v.  Dart,  7 
Cowen,  609;  1  Smith's  Leading  Cases,  (Hare  and  Wallace's 
Notes,  7  Am.  Ed.)  479. 

The  evidence  here,  in  our  opinion,  fairly  preponderated  that 
appellant  sustained  no  special  injury  by  reason  of  the  alleged 
obstructions. 

We  see  no  substantial  error  in  the  instructions  given  at  the 
instance  of  appellee.  Those  given  at  the  instance  of  appellant, 
as  modified,  presented  the  law  of  the  case  as  favorably  as  he 
was  entitled  to  have  it,  and  we  think  the  verdict  and  judg- 
ment right. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


1877.]  Trogden  v.  Henn.  237 

ODinion  of  the  Court. 


Judge  Tkogden 

v. 

Jacob  Henn. 

Assault  and  battery — self-defense.  A  person  is  liable  in  an  action  of 
trespass  for  an  assault  and  battery,  although  the  plaintiff  makes  the  first 
assault,  if  he  uses  more  force  than  is  necessary  for  the  defense  of  his  person. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Trogden  &  Capps,  for  the  appellant. 

Messrs.  Sellors  &  Dole,  for  the  appellee. 

Per  Curiam:  This  was  an  action  of  trespass,  brought  by 
Jacob  Henn  against  Judge  Trogden  and  Paul  Burkey,  to 
recover  damages  for  an  assault  and  battery  committed  upon 
his  person  by  the  defendants.  A  trial  of  the  cause  before  a 
jury  resulted  in  a  verdict  aud  judgment  in  favor  of  the 
plaintiff,  against  the  defendant  Trogden,  for  the  sum  of  $300, 
to  reverse  which  he  appealed. 

The  evidence  shows,  the  parties  had  a  quarrel  on  a  public 
highway,  resulting  in  a  fight,  in  which  the  defendant  struck 
the  plaintiff  several  heavy  blows ;  his  head  was  severely  bruised 
and  his  nose  broken.  From  the  injuries,  the  plaintiff  was 
confined  to  his  house  some  two  or  three  weeks,  and  paid  out, 
for  medical  attendance,  $85.  Whether  the  first  assault  was 
made  by  the  plaintiff  or  defendant,  the  evidence  is  conflicting. 
That  fact,  however,  is  not  important,  as  it  is  apparent  that  the 
defendant  used  more  force  than  was  required  in  the  necessary 
defense  of  his  person,  and  must  be  held  liable  for  the  damage 
inflicted.     The  evidence  is  ample  to  sustain  the  verdict  of  the 

We  perceive  no  error  in  the  ruling  of  the  court  on  instruc- 
tions. The  first  and  second,  given  for  the  plaintiff,  to  which 
objection  has  been  made,  could  not  prejudice  the  rights  of  the 
defendant,  or  mislead  the  jury.     The  court  refused  instruc- 
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tions  1,  2,  3,  4,  5  and  6,  asked  by  defendant,  but  this  was  not 
error,  as,  under  the  evidence,  all  the  law  involved  in  the  case, 
on  behalf  of  defendants,  was  contained  in  one  instruction 
given  in  their  behalf,  by  the  court,  on  its  own  motion,  which 
was  as  follows: 

"  The  court  instructs  the  jury,  for  the  defendants,  that  if 
they  believe,  from  the  evidence,  that  the  defendants,  or  either 
of  them,  were  assaulted  by  the  plaintiff,  and  that  the  one  or 
ones  assaulted  resisted  such  assault,  and,  in  doing  so,  used  no 
more  force  than  was  necessary  to  successfully  resist  such 
assault,  they  will  find  the  defendants  not  guilty." 

We  are  of  opinion  the  law  was  fairly  given  to  the  jury,  and 
the  evidence  sustains  the  verdict.  The  judgment  will,  there- 
fore, be  affirmed. 

Judgment  affirmed. 


John  McDavid 

v. 

Millard  F.  .Bkevists. 

1.  New  trial— finding  as  to  facts.  If  the  preponderance  of  the  evidence 
on  a  trial  for  slander  shows  that  the  words  spoken  were  true,  the  plaintiff 
will  not  be  entitled  to  recover,  and  "if  the  jury  find  for  him,  a  new  trial 
should  be  granted. 

2.  Malicious  prosecution — does  not  lie,  if  there  was  probable  cause.  A 
defendant  will  not  be  liable  for  a  malicious  prosecution  in  causing  the  plain- 
tiffs arrest,  if  he  had  probable  cause,  or  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person  accused  was  guilty  of  the  offense 
charged. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Mr.  E.  G.  Rose,  for  the  appellant. 

Messrs.  Bishop  &  McKinlat,  and  Messrs.  Sellors  &  Dole, 
for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Millard  F. 
Blevins  in  the  circuit  court  of  Edgar  county,  against  John 
McDavid,  to  recover  damages  for  slander  and  malicious  prose- 
cution. To  the  declaration  the  defendant  pleaded  the  general 
issue,  and  also  a  justification.  On  a  trial  before  a  jury  the 
defendant  was  found  guilty  of  malicious  prosecution,  as  charged 
in  the  first  count  of  the  declaration,  and  guilty  of  slander,  as 
charged  in  the  third  count,  and  the  damages  were  fixed  by  the 
jury  at  $1500.  The  court  overruled  a  motion  for  a  new  trial, 
and  rendered  judgment  upon  the  verdict,  to  reverse  which  the 
defendant  appealed,  and  assigns  as  error  that  the  verdict  is 
contrary  to  the  evidence,  the  damages  are  excessive,  and  the 
court  erred  in  refusing  a  new  trial. 

The  substance  of  the  averment  in  the  third  count  of  the 
declaration,  upon  which  the  defendant  was  found  guilty  of 
slander,  was,  that  the  defendant  stated  of  and  concerning  the 
plaintiff,  that  he  had  "  sworn  to  a  lie  "  on  the  trial  of  a  case  in 
the  circuit  court  of  Edgar  county,  wherein  Blevins  was  plain- 
tiff and  McDavid  defendant.  And  the  first  count  of  the  decla- 
ration, upon  which  the  defendant  was  found  guilty  of  institu- 
ting a  malicious  prosecution  against  the  plaintiff,  is  predicated 
upon  the  fact  that  defendant  caused  the  arrest  of  the  plaintiff 
before  a  justice  of  the  peace,  on  the  charge  that  he  committed 
perjury  in  testifying  in  the  case  of  Bums  v.  McDavid,  in  the 
circuit  court  of  Edgar  county.  The  speaking  of  the  words 
charged  in  the  declaration  was  not  denied,  nor  was  there  any 
controversy  in  regard  to  the  fact  that  the  plaintiff  had  been 
arrested  and  tried  before  a  justice  of  the  peace,  at  the  instance 
of  defendant,  on  the  charge  of  perjury. 

There  were  but  two  controverted  questions  before  the  jury: 
first,  had  the  defendant  probable  grounds  for  the  arrest;  sec- 
ond, were  the  words  by  defendant  spoken,  concerning  the  plain- 
tiff, true? 

In  order  to  determine  whether  the  verdict  of  the  jury  on 
these  questions  was  right,  it  will  be  necessary  to  refer  briefly 
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to  the  leading  facts.  It  appears  that  in  the  spring  of  1871  the 
defendant  employed  the  plaintiff  to  labor  on  his  farm,  at  $20 
per  month.  After  the  plaintiff  had  been  in  the  service  of  the 
defendant  near  three  months,  he  quit  work,  and  some  time 
afterwards  brought  suit  before  a  justice  of  the  peace  to  recover 
a  balance  claimed  to  be  due  for  his  labor.  The  justice  of  the 
peace  found  in  favor  of  the  plaintiff,  and  an  appeal  was  taken 
from  the  judgment  rendered  by  the  justice  to  the  circuit  court 
of  Edgar  county,  where  a  second  trial  was  had.  On  this  trial 
Blevins  was  a  witness  on  his  own  behalf,  and  the  words  spoken 
in  the  declaration  were  in  reference  to  the  evidence  of  Blevins 
on  that  trial. 

The  defendant  claims  that  Blevins'  evidence  was  untrue  in 
three  particulars: 

First — He  testified  that  the  defendant  had  assumed  the  pay- 
ment of  $5  for  a  pair  of  boots,  sold  by  him  to  one  George  W. 
Dallas. 

Second — That  he  (Blevins)  had  never  received  any  pay  for 
the  boots. 

Third — In  the  contract  wherein,  he  was  employed  by  the 
defendant,  he  was  not,  by  the  contract,  bound  to  remain  any 
specified  time  in  the  service  of  the  defendant. 

As  to  the  truth  of  the  plaintiff's  evidence  on  the  first  and 
second  points,  the  testimony  of  Geo.  W.  Dallas  was  introduced, 
and  he  testified  that  the  defendant  did  not  assume  or  agree  to 
pay  for  the  boots;  that  he,  the  witness,  purchased  the  boots, 
and  paid  the  plaintiff  in  full  for  them.  This  is  corroborated 
by  the  defendant,  who  testified  he  did  not  assume  the  payment 
of  the  boots,  and  knew  nothing  of  the  transaction.  The  evi- 
dence of  Dallas  was  further  corroborated  by  one  Chas.  Morris, 
who  testified  that  he  was  present  when  the  plaintiff  called  on 
the  defendant  to  settle,  after  he  had  quit  work,  and  in  the  con- 
versation the  plaintiff  claimed  only  $5  due  him,  and  that  was 
a  balance  on  his  labor,  no  demand  whatever  having  been  made 
on  account  of  the  boots. 

As  to  the  other  point,  the  defendant  introduced  on  the  trial 
one  Howarton,  who  testified  that  he  was  present  and  heard  the 
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contract  between  the  plaintiff  and  the  defendant,  which  was, 
that  plaintiff  agreed  to  work  for  the  defendant  until  after  har- 
vest. This  was  also  corroborated  by  the  evidence  of  the  de- 
fendant. 

This  testimony,  introduced  by  the  defendant  for  the  purpose 
of  proving  the  plea  of  justification,  was  controverted  by  no 
witness  except  the  plaintiff  himself,  and  we  can  not  wTell  un- 
derstand how  the  jury  could  entirely  disregard  it,  as  they  evi- 
dently did,  in  view  of  the  large  verdict  they  returned  against  the 
defendant.  If  the  words  spoken  by  the  defendant  concerning  the 
plaintiff  were  true,  no  recovery  could  be  had  for  the  speaking  of 
the  words.  If,  on  the  other  hand,  the  defendant  had  probable 
cause  for  the  arrest,  (and  by  probable  cause  we  mean  a  reason- 
able ground  of  suspicion,  supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a  cautious  man  in  the 
belief  that  the  person  accused  is  guilty  of  the  offense  charged, 
as  held  in  Boss  v.  Innis,  35  111.  487,  and  subsequent  cases,) 
then  the  jury  were  not  justified  in  finding  the  defendant  guilty 
of  malicious  prosecution,  as  they  did  under  the  first  count  of 
the  declaration. 

If  the  testimony  introduced  by  the  defendant  on  the  trial  of 
this  case  be  true,  and  we  perceive  no  ground  to  discredit  it, 
there  were  circumstances  within  the  knowledge  of  the  defend- 
ant  that  might  well  induce  him,  or  any  honest  person,  to  be- 
lieve that  the  plaintiff  was  guilty  of  the  crime  for  which  he 
was  arrested.  The  defendant  knew  he  had  employed  the  plain- 
tiff to  work  for  him  for  a  specified  time.  lie  knew  he  had 
proof  of  that  fact.  The  defendant  was  also  aware  that  he  had 
not  agreed  to  pay  or  assumed  payment  for  the  boots  sold  by 
plaintiff  to  Dallas.  ISTow,  when  the  plaintiff  appeared  in  court 
and  testified  that  he  had  not  agreed  to  work  for  a  specified 
time,  and  that  the  defendant  had  assumed  the  payment  of  $5 
for  boots  sold,  it  would  be  a  strange  doctrine  to  hold  that  a 
person  instituting  a  prosecution  under  such  circumstances 
should  be  compelled  to  respond  in  heavy  damages.  If  such 
was  the  law,  we  apprehend  few  men  would  take  the  risk  of 
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causing  the  arrest  of  any  offender  of  the  law,  however  strong 
the  presumption  of  guilt  might  be. 

We  are  satisfied  the  testimony  before  the  jury  did  not  jus- 
tify the  verdict,  and  upon  this  ground  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Levi  Z.    Leiter 

v. 
Robert  D.  Sheppard. 

1.  Will — of  the  estate  devised — whether  for  life  or  in  fee.  Where  a  tes- 
tator, after  making  several  specific  bequests,  devised  all  the  residue  of  his 
estate,  real  and  personal,  which  he  divided  into  three  parts,  the  first  of 
which  was  to  his  widow  in  fee,  the  second  to  A,  the  wife  of  a  friend,  "  to  be 
held  by  her  in  her  own  right,  then  to  her  children,  heirs  and  assigns  for- 
ever," and  the  other  third  as  follows :     "  To  B,  one-fourth  part  thereof,"  "  to 

C,  and  to  her  children,  heirs  and  assigns  after  her,  one-fourth  part  thereof," 
"  to  D,  and  her  children,  heirs  and  assigns  after  her,  one-fourth  part  thereof," 
and  "  to  D,  and  to  her  children,  heirs  and  assigns  after  her,  one-fourth  part 
thereof  of  the  said  last  third  part : "     Held,  that  the  several  devisees  A,  C  and 

D,  each  took  an  estate  in  fee  simple,- and  not  merely  a  life  estate  with 
remainder  to  their  children,  and  that  B  also  took  an  estate  in  fee. 

2.  Under  our  statute  every  devise  of  lands  is  deemed  a  fee  simple  estate 
of  inheritance,  if  a  less  estate  is  not  limited  by  express  words,  or  it  does  not 
appear  otherwise  by  construction  or  operation  of  law.  The  latter  does  not 
follow  from  the  use  of  different  words  in  the  different  devises.  The  words 
"and  to  her  children,  heirs  and  assigns  after  her,"  do  not  show  that  a  less 
estate  than  one  in  fee  was  devised  by  operation  of  law.  The  words  "chil- 
dren, heirs,"  are  used  as  expressing  the  same  thing,  and  as  taking  through 
the  mother  by  inheritance,  and  not  under  the  will. 

3..  Same — construction  as  to  estate  devised.  It  is  the  disposition  of  courts 
to  adopt  such  a  construction  of  wills  as  will  give  an  estate  of  inheritance 
to  the  first  donee.  If  personal  property  is  embraced  in  a  residuary  devise 
of  lands,  it  is  a  circumstance  indicating  that  the  devise  is  an  absolute  one 
in  fee.     . 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 

E,  S.  Williams,  Judge,  presiding. 
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Mr.  John  Borden,  for  the  appellant. 

Messrs.  Dent  &  Black,  for  the  appellee. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

The  appellee,  Sheppard,  filed  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  purchase,  by  the  appellant,  Leiter, 
of  the  east  two-thirds  of  lot  7.  in  block  54,  in  the  original 
town  of  Chicago,  situate  on  East  Madison  street,  in  said  city, 
at  the  price  of  $90,000.  The  circuit  court' granted  the  prayer 
of  the  bill,  and  the  defendant,  Leiter,  appealed. 

The  west  half  of  the  premises,  or  middle  third  of  original 
lot  7,  belonged  to  one  Sandford  Johnson  in  his  lifetime.  He 
died  on  or  about  April  10,  1873,  leaving  a  will,  and  this  por- 
tion owned  by  him  passed  to  his  devisees  under  the  fifth  or 
residuary  clause  of  the  will.  Appellee  became  seized  of  all  such 
estate  as  could  be  conveyed  by  the  several  mentioned  persons 
who  were  named  as  immediate  devisees.  And  the  only  ques- 
tion raised  is,  whether  these  named  persons  took  life  estates, 
only,  under  the  will,  or  took  a  fee  simple  in  their  respective 
shares  of  the  property  devised.  Unless  they  took  the  latter, 
appellee  could  not  convey  to  appellant  the  good  title  con- 
tracted for. 

The  fifth  or  residuary  clause  of  the  will  follows  a  specific 
devise  and  bequest  to  Martha  L.  Johnson,  the  widow  of  the 
testator,  and  a  specific  devise  of  other  property  to  Mercy  Dye. 
and  also  a  specific  devise  to  Julia  A.  Blackford,  during  cov- 
erture, etc.,  and  directs  that  the  rest,  residue  and  remainder 
of  the  estate,  both  real  and  personal,  be  divided  into  three 
equal  parts,  one  of  which  parts  was  to  go  to  said  Martha  L. 
Johnson,  "to  be  held  and  enjoyed  by  her  and  her  heirs' and 
assigns  forever,"  (as  to  this  interest  no  question  is  made.)  and 
the  two  other  parts  were  to  go  to  the  persons  in  respect  to  whose 
interests  the  question  under  consideration  is  made,  the  words 
of  the  devise  being  as  follows: 

"  Another  of  said   three  parts  I  give,  devise  and  bequeath 
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unto  her  who  was  Jane  S.  White,  now  the  wife  of  my  friend 
Jno.  ~W.  Smith,  of  .the  city  of  Chicago,  in  the  county  of  Cook, 
and  State  of  Illinois,  to  be  held  by  her  in  her  own  right,  then 
to  her  children,  heirs  and  assigns,  forever. 

i;  And  the  other  of  said  three  parts  I  give,  devise  and 
bequeath,  as  follows:  To  Susan  Dickinson,  of  Chicago,  Cook 
county,  Illinois,  one-fourth  part  thereof;  to  Mrs.  Olive  Mun- 
ger,  of  the  city  of  Ottawa,  in  the  State  of  Illinois,  and  to 
her  children,  heirs  and  assigns  after  her,  one-fourth  part 
thereof;  to  Mrs.  Margaret  Fairfield,  widow  of  M.  F.  Fairfield, 
deceased,  of  Minneapolis,  Minnesota,  and  to  her  children, 
heirs  and  assigns  after  her,  one-fourth  part  thereof.  (The  last 
three  named  devisees  are  surviving  sisters  of  my  first  wife, 
who  was,  before  marriage  to  me,  Caroline  Dickinson,  now 
deceased.) 

"  And  to  Mrs.  Mercy  Dye,  the  wife  of  John  R.  Dye,  of 
Hancock  county,  Ohio,  and  to  her  children,  heirs  and  assigns 
after  her,  I  give,  devise  and  bequeath  one-fourth  part  thereof 
of  the  said  last  third  part." 

It  is  contended  on  the  part  of  the  appellee,  that  Mrs. 
Smith,  Mrs.  Munger,  Mrs.  Dye,  and  Mrs.  Fairfield,  each  took 
only  a  life  estate,  with  a  vested  remainder  in  fee  to  the  children. 
It  is  said  that  the  words  employed  in  the  devise  to  Martha  L. 
Johnson,  show  that  the  testator  knew  how  to  give  a  fee  in 
strict  technical  language.  That  he  next  gives  one-third  to 
Jane  S.  Smith,  to  be  held  by  her  in  her  own  right,  then  to  her 
children,  heirs  and  assigns  forever;  that  this  change  of  lan- 
guage after  the  devise  to  his  wife,  indicates  a  change  of  inten- 
tion; and  that  the  words  "heirs  and  assigns,"  in  this  clause 
of  the  will,  mean  the  heirs  and  assigns  of  the  children,  and 
not  of  the  mother;  that  any  other  construction  would  render 
null  the  word  "  children,"  and  also  the  word  "  then,"  in  the 
devise  to  Mrs.  Smith,  and  the  words  "after  her,"  in  the  devises 
to  Mrs.  Munger,  Dye  and  Fairfield. 

There  is  a  degree  of  plausibility  in  the  claim  thus  asserted. 
But  it  is  an  unsafe  construction,  which  depends  upon  mere 
change  of  phraseology  in  respect  of  different  devises,  as  de- 
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noting  difference  of  intention,  or  which  is  based  upon  the 
assumption  of  a  will  being  framed  upon  the  plan  of  the  use  of 
entire  accuracy  of  expression,  and  the  employment  of  no 
redundant  words. 

Reference  is  to  be  made  here  to  the  provision  of  our  statute, 
(Rev.  Stat.  1845,  p.  105;  Rev.  Stat,  1874,  p.  275,)  which  is  as 
follows: 

"  Every  estate  in  lands  which  shall  be  granted,  conveyed  or 
devised,  although  other  words  heretofore  necessary  to  transfer 
an  estate  of  inheritance  be  not  added,  shall  be  deemed  a  fee 
simple  estate  of  inheritance,  if  a  less  estate  be  not  limited  by 
express  words,  or  do  not  appear  to  have  been  granted,  con- 
veyed or  devised  by  construction  or  operation  of  law." 

A  less  estate  than  a  fee  simple  is  not  in  this  case  limited  by 
express  words.  Does  such  less  estate  appear  to  have  been 
devised  by  construction  or  operation  of  law?  As  it  is  named 
that  the  part  devised  to  Martha  L.  Johnson,  "  is  to  be  held 
and  enjoyed  by  her  and  her  heirs  and  assigns  forever,"  and  the 
devise  to  Susan  Dickinson  is  to  her  simply,  without  adding 
any  words  of  inheritance,  it  is  urged  that  from  the  mere  fact 
of  this  change  of  language,  there  appears  here,  by  construc- 
tion of  law,  to  have  been  only  a  life  estate  devised  to  Susan 
Dickinson.  We  can  not  admit  this.  All  that  appears  from 
such  mere  difference  of  phraseology  is,  that  in  the  case  of 
Mrs.  Johnson,  there  was  a  use  of  superfluous  language,  and 
that  Susan  Dickinson,  under  the  statute,  took  a  fee. 

In  the  case  of  the  other  devisees,  does  the  addition  to  the 
devise  to  Mrs.  Smith,  of  the  words,  "  to  be  held  by  her  in  her 
own  right,  then  to  her  children,  heirs  and  assigns  forever,"  and 
to  the  several  devises  to  Mrs.  Munger,  Mrs.  Fairfield  and 
Mrs.  Dye,  of  the  words,  "  and  to  her  children,  heirs  and  as- 
signs after  her,"  show  tnat  a  less  estate  than  one  in  feeVas 
devised  to  them  by  construction  or  operation  of  law? 

The  testimony  and  stipulation  as  to  the  facts  show  that  in 
the  instances  in  which  the  devisees  and  legatees  had  no  chil- 
dren, the  word  "  children  "  was  not  used  by  the  testator  in 
his  will,  but  that  as  to  the  four  persons  in  regard  to  whose 
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interests  we  are  now  inquiring,  to-wit:  Mrs.  Smith,  Mrs. 
Munger,  Mrs.  Fairfield  and  Mrs.  Dye,  each  of  them  having 
children,  the  testator  made  allusion  to  them  in  his  will,  except 
that  in  the  specific  devise  to  Mrs.  Dye  in  the  fore  part  of  the 
will,  of  a  certain  tract  of  land,  the  devise  is  to  her,  "  and  her 
heirs  and  assigns,"  not  mentioning  children.  But  in  making 
gifts  to  the  widow,  Martha  L.  Johnson  and  Susan  Dickinson, 
the  testator  said  nothing  about  children,  neither  of  them  hav- 
ing children. 

This  allusion  to  children  would  not  seem  to  have  been  in- 
tended to  cut  down  the  estate  of  the  first  taker,  and  might  be 
regarded  as  to  show  that  the  testator  was  thoughtful  as  to  who 
were  near  to  the  devisees,  but  yet  that  he  gave  the  property 
to  those  devisees  as  the  immediate  objects  of  his  bounty,  with 
the  expectation  that  whatever  of  his  estate  should  go  to  the 
children  would  pass  from  and  through  the  mothers. 

That  part  of  the  residuary  clause  which  provides  for  the 
shares  of  Miss  Dickinson,  Mrs.  Munger  and  Mrs.  Fairfield, 
should  all  of  it  be  noticed,  in  determining  what  estate  was 
intended  to  be  given  to  the  two  latter.  Having  named  those 
three  persons  as  devisees  and  legatees  of  one-twelfth  each  of 
his  residuary  estate,  the  testator  inserted  the  words  in  paren- 
thesis, ("  the  last  three  named  -devisees  are  surviving  sisters 
of  my  first  wife,  who  was,  before  marriage  to  me,  Caroline 
Dickinson,  now  deceased.")  It  would  not  appear  that  the  tes- 
tator intended  to  put  these  three  persons  on  any  different  foot- 
ing in  regard  to  the  property  which  he  gave  them,  but  his 
language,  taken  altogether,  naming  them  as  standing  in  the 
same  relation,  would  tend  to  show  that  he  intended  to  place 
them  on  an  equal  footing. 

In  the  spirit  of  the  statute  provision  above  cited,  and  as  a 
matter  of  public  policy,  such  a  construction  as  will  not  tie  up 
the  property  is  to  be  favored. 

It  is  the  disposition  of  courts  to  adopt  such  a  construction 
as  will  give  an  estate  of  inheritance  to  the  'first  donee.  1  Eed- 
field  on  Wills,  421-2  (3d  Ed.);  Shearman  v.  Wooster,  26 
Iowa,  272. 
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The  fact  that  personal  estate  was  comprehended  in  this  re- 
siduary clause,  and  was  expected  by  the  testator  to  go  with 
the  shares  of  real  estate  in  question,  to  the  legatees  named,  is 
an  indication  that  an  absolute  estate  was  intended  to  be  given 
them.  Hawkins  on  Wills,  131,  in  the  note  of  the  American 
editor,  where  authorities  upon  this  point  are  cited. 

"While  the  testator  used  the  .word  "  children  "  in  connection 
with  each  of  the  names  of  Mrs.  Smith,  Mrs.  Munger,  Mrs. 
Fairfield  and  Mrs.  Dye,  he  used  the  words  "  heirs  and  assigns  " 
in  each  case,  immediately  after  the  wrord  children.  They  seem 
to  be  words  which  apply  to  the  immediate  devisees.  That 
appears  to  be  the  grammatical  and  natural  application. 

We  consider  the  word  "  children,"  as  used  in  this  will,  is 
not  used  as  a  word  of  purchase;  that,  followed  as  it  is  by  the 
words  "  heirs  and  assigns,"  the  reading  should  be  in  the  sev- 
eral cases  as,  to  the  devisee  named,  and  to  her  children,  her 
"heirs  and  assigns,"  and  not  their  "heirs  and  assigns;"  that 
the  words  children  and  heirs  were  used  by  the  testator  synony- 
mously. 

The  estate  here  given  to  the  devisees  is  not  limited,  and  no 
reason  for  cutting  it  down  below  a  fee  simple  estate  in  the 
lands,  or  an  absolute  title  as  to  the  personal  property,  is  mani- 
fest. We  are  of  opinion  that  upon  a  fair  construction  of  the 
will,  it  should  be  held  that  it  gave  to  the  several  immediate 
devisees  named  in  the  residuary  clause,  an  estate  in  fee,  and 
that  the  conveyances  questioned  passed  a  good  title  to  the 
appellee. 

The  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Breese  does  not  concur  in  all  the  views  pre- 
sented in  this  opinion. 
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The  People,  Etc.,  for  use  of  G.  W.  Kennard, 

v. 
Henry  C.  Core  et  al. 

1.  Pleading — waiver  by  pleading  over.  If  a  plaintiff  amends  his  decla- 
ration after  a  demurrer  is  sustained  to  the  same,  he  thereby  waives  all  objec- 
tion to  the  decision  of  the  court,  and  can  not  assign  it  for  error. 

2.  Replevin — affidavit.  The  statute  does  not  require  the  plaintiff  in 
replevin  to  state  the  value  of  the  property  to  be  replevied,  nor  has  it  author- 
ized the  clerk  to  fix  or  certify  its  value  to  the  sheriff. 

3.  Same — sheriff  should  take  a  receipt.  Where  property  is  replevied,  the 
sheriff  should  take  an  inventory  and  invoice  of  its  value,  and  a  receipt  from 
the  plaintiff  for  the  same,  which  he  should  return  with  his  writ. 

4.  Sheriff — liability  for  not  taking  sufficient  replevin  bond.  If  the 
sheriff  replevies  property  without  taking  a  bond  in  a  sufficient  penalty  to 
protect  the  defendant  in  case  a  return  is  awarded,  he  will  be  liable  to  the 
defendant,  upon  his  official  bond,  to  the  extent  of  the  damage  sustained. 
He  must  ascertain  the  value  of  the  property,  independently  of  the  affidavit 
of  the  plaintiff,  and  fix  the  amount  of  the  bond  accordingly. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding.    - 

Mr.  Thomas  J.  Smith,  and  Messrs.  Somees  &  Weight,  for 
the  appellant. 

Messrs.  Sweet  &  Day,  for  the  appellees. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court: 

Suit  was  brought  in  the  court  below  on  the  official  bond  of 
the  sheriff  of  Champaign  county,  by  Kennard,  to  recover  for  a 
loss  claimed  to  have  occurred  bv  reason  of  the  neglect  of  the 
sheriff  to  discharge  his  official  duty.  The  delinquency  averred 
is,  that  in  replevying  $2500  worth  of  goods  from  appellant,  he 
took  a  replevin  bond  that  was  wholly  insufficient,  and  appel- 
lant, by  reason  thereof,  sustained  that  amount  of  loss. 

The  declaration  contains  one  count,  and  it  appears  that  Core 
and  the  other  defendants  executed  the  official  bond  of  the 
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sheriff,  and  delivered  the  same,  and  a  copy  is  set  out  in  hceo 
verba/  that  at  the  time  of  its  execution,  Core  had  been  elected 
sheriff  of  the  county;  that  he  was  afterwards  commissioned, 
and  entered  upon  and  continued  to  discharge  the  duties  of  his 
office. 

It  further  appears,  that  on  the  9th  day  of  October,  1872, 
¥ra.  E.  Howard  sued  out  a  writ  of  replevin  from  the  office  of 
the  clerk  of  the  circuit  court  of  Champaign  county,  against 
appellant,  and  against  certain  of  his  goods  and  chattels,  de- 
scribed as  five  boxes  of  dry  goods,  then  in  a  railroad  warehouse 
at  Champaign,  in  that  county,  which  boxes  were  marked  with 
the  name  of  G.  W.  Kennard;  that  the  writ  was  delivered  to 
Core,  as  sheriff,  commanding  him,  if  Howard  should  give  him 
bond,  with  good  and  sufficient  security  in  double  the  value  of 
the  goods,  as  required  by  law,  to  prosecute  his  suit  to  effect 
without  delay,  and  make  return  of  the  goods,  if  return  thereof 
should  be  awarded,  and  to  save  and  keep  the  sheriff  harmless, 
etc.,  then  the  sheriff  cause  the  goods  to  be  replevied  and  de- 
livered to  ¥m.  E.  Howard,  and  that,  by  virtue  of  the  writ, 
the  sheriff  did  replevy  and  deliver  the  goods  to  him. 

It  further  appears,  that  the  sheriff  did  not  take  a  bond  from 
Howard  in  double  the  value  of  the  goods  replevied,  with  good 
and  sufficient  security,  but  took  a  bond  only  in  the  sum  of 
$500;  that  after  the  return  of  the  writ,  with  indorsement  of 
the  manner  in  which  it  was  executed,  such  proceedings  were 
had  in  the  circuit  court  that  a  judgment  was  rendered  award- 
ing a  return  of  the  goods  to  Kennard,  and  that  the  goods  and 
chattels,  or  any  part  of  the  same,  have  not  been  returned  to 
him. 

On  a  trial  by  the  court  and  a  jury,  a  verdict  was  returned  in 
favor  of  the  defendants,  and  after  overruling  a  motion  for  a 
new  trial,  the  court  rendered  judgment  on  the  verdict,  and 
plaintiff  appeals  to  this  court. 

It  is  urged  that  the  court  erred  in  sustaining  a  demurrer  to 
the  declaration.  Inasmuch  as  appellant  amended  his  declara- 
tion, he  thereby  waived  all  objection  to  the  decision  of  the 
court.     Had  he  desired  to  raise  any  question  as  to  the  correct- 
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ness  of  the  decision  sustaining  the  demurrer,  he  should  have 
abided  by  his  declaration,  and  permitted  judgment  to  be  ren- 
dered against  him  on  the  demurrer.  This  is  one  of  the  plainest 
and  most  elementary  rules  of  practice,  and  the  objection  is 
frivolous. 

It  is,  however,  urged,  that  the  court  erred  in  giving  instruc- 
tions on  behalf  of  the  defendants,  and  in  refusing  to  give  in- 
structions asked  by  the  plaintiff;  also,  that  the  jury  found 
against  the  law  and  the  evidence.  The  instructions  asked  and 
refused,  present  the  question  as  to  the  duty  of  a  sheriff  in 
taking  a  replevin  bond  from  the  plaintiff  before  he  seized  and 
delivered  the  goods  to  him.  Appellees  contend  that  the  sheriff 
was  only  bound  to  good  faith  and  ordinary  prudence  in  the  per- 
formance of  that  duty,  whilst  appellant  contends,  that  the 
sheriff'  was  bound  to  a  high  degree  of  diligence,  more  than 
mere  ordinary  precaution,  and  that  the  evidence  shows  that 
he  did  not  even  exercise  ordinary  care,  but  was  guilty  of  neg- 
ligence in  taking  the  bond. 

The  statute  of  13  Edw.  I,  ch.  2,  sec.  3,  known  as  the  Statute 
of  Westminster  2,  required  the  sheriff,  before  he  executed 
the  writ  of  replevin,  to  take  from  the  plaintiff  not  only  pledges 
to  prosecute,  but  also  to  return  the  cattle,  etc.,  and  that  if  the 
sheriff  took  pledges  in  any  other  manner,  he  should  be  answer- 
able for  the  price  of  the  cattle,  and  the  person  who  distrains 
shall  recover  by  writ,  that  the  sheriff  shall  render  to  him  as 
many  cattle,  or  goods.  The  7  Hen.  8,  ch.  4,  sec.  3,  and  the 
21  Hen.  8,  chap.  19,  sec.  3,  provided  that  if  the  defendant  suc- 
ceeded, he  should  recover  damages  for  the  taking  and  deten- 
tion of  the  property.  Under  these  statutes,  it  was  the  practice, 
when  the  defendant  recovered,  to  sue  out  a  writ  of  retorno  hah- 
endo,  and  a  writ  of  inquiry  as  to  the  amount  of  damages,  or 
the  two  might  be  embraced  in  one  writ. 

As,  however,  it  sometimes  happened  that  the  plaintiff',  after 
receiving  the  property,  secreted  or  conveyed  it  to  places  where 
the  sheriff  could  not  find  it,  so  it  could  not  be  returned  by  the 
sheriff,  he  made  return  of  the  fact.  Thereupon,  other  writs 
issued,  first  against  the  plaintiff,  then  against  the  pledges  who 
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had  undertaken  that  the  sheriff  should  make  return;  but,  in 
case  they  all  failed,  then  a  scire  facias  was  awarded  against 
the  sheriff  that  he  render  to  the  defendant  as  many  cattle,  etc. 
Afterwards,  when  the  sheriff  returned  the  writfcof  retorno  hah- 
enclo  that  the  property  had  been  secreted  or  removed,  so  he 
could  not  find  it,  the  intermediate  and  circuitous  proceedings 
were  dispensed  with,  and  it  was  held  that  the  defendant  might, 
under  the  Statute  of  "Westminster  2,  if  the  sheriff  had  taken  no 
pledges,  or  such  as  were  insufficient,  bring  an  action  against 
the  sheriff. 

These  statutes  seem  to  proceed  upon  the  theory,  that  the 
sheriff  took  the  bond  for  his  own  security  and  protection  against 
loss.  See  1  Saunders'  R.  195,  note  3;  Gihbs  v.  Bull,  18  J.  R. 
435;  Ladd  v.  North,  2  Mass.  514;  Concanur  v.  Seihbridge, 
2  H.  Black.  36.  In  this  last  case,  Lord  Loughborough  quotes 
from  the  Statute  of  Westminster  2,  as  follows:  "He  who  de- 
livered the  goods  was  also  to  take  pledges  for  the  return  of  the 
beasts,  or  the  price  of  them."  And  he  also  quotes  from  2  Inst. 
340:*  "That  if  he  took  insufficient  pledges,  they  were  no 
pledges  within  the  statute,  and  the  sheriff  was  charged  by  it 
as  if  he  had  taken  no  pledges  at  all." 

The  case  of  Gihbs  v.  Bull,  supra,  was  under  the  fourth  sec- 
tion of  the  New  York  act  of  replevin.  It  provides,  that  "  the 
sheriff,  before  he  makes  deliverance  of  any  beasts,  goods  or 
chattels,  by  virtue  of  any  writ  or  plaint  in  replevin,  shall  take 
of  the  plaintiff  sufficient  security  to  prosecute  the  suit,  and  to 
return  the  same  beasts,  goods  or  chattels,  if  return  thereof  shall 
be  adjudged;  and  if  the  sheriff  shall  take  security  otherwise, 
or  neglect  to  take  such  security,  he  shall  answer  for  the  price 
or  value  of  the  beasts,  goods  or  chattels."  The  court,  in  con- 
struing the  statute,  says,  that  "  it  seems  to  be  a  settled  con- 
struction of  this  fourth  section,  that  the  sheriff  may  take  such 
securitjr  as  he  pleases,  in  his  own  name  and  at  his  own  peril." 

It  will  be  observed  that  the  Statute  of  Westminster  2  and 
the  New  York  statute  are  the  same,  and  the  tenth  section  of 
our  statute  is  substantially  the  same.  It,  however,  fixes  the 
amount  of  the  bond,  and  is,  to  that  extent,  different. 
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The  twelfth  section  supplies  the  omitted  portion  of  the 
English  statute.  It  provides,  that  if  the  sheriff,  etc.,  fails  to 
take  and  return  the  bond,  as  required  by  the  tenth  section,  or 
returns  an  insufficient  bond,  he  shall  be  liable  to  the  party  in- 
jured for  all  damages  he  may  sustain  by  reason  of  such  neg- 
lect, which  may  be  recovered  in  an  action  on  the  case.  Thus 
it  is  seen  that  we  have  adopted  the  third  section  of  the  statute 
of  Westminster  2,  almost  literally,  with  the  construction 
placed  upon  it,  that  the  sheriff  may  be  sued  in  case,  on  a  fail- 
ure to  perform  this  duty.  In  this  case  there  is  no  pretense 
that  the  sheriff  did.  The  bond  is  for  but  $500,  and  the  value  of 
the  property  was  almost  $2500. 

But  appellees  claim,  that  if  the  officer  acted  in  good  faith, 
and  there  was  nothing  to  excite  his  suspicion  that  Howard's 
affidavit  was  false,  he  should  be  protected.  This  is  not  a 
question  of  good  faith,  but  a  question  whether  the  sheriff  has 
performed  his  duty.  Suppose  an  officer  acts  in  good  faith 
under  circumstances  that  no  prudent  man  of  ordinary  intelli- 
gence would  regard  as  proper,  would  any  person  say  in  *that 
case  the  officer  should  be  justified?  .  He  must  act  with  judg- 
ment and  discretion  in  determining  the  manner  in  which  he 
shall  perform  his  duty.  He  has  no  right  to  substitute  his 
belief  of  what  is  right,  in  opposition  to  the  law,  however  good 
his  intentions  may  be.  The  law  has  made  him  virtually  the 
agent  of  both  parties,  and  it  has  prescribed  his  duty  whilst  so 
acting,  and  he  has  no  right  to  substitute  his  opinion,  however 
honest,  for  the  requirements  of  the  law.  It  has  spoken,  and 
he  must  obey.  The  case  of  The  People  v.  Haines,  5  G-ilm. 
528,  is  referred  to,  as  sustaining  this  proposition.  That  case 
does  place  some  stress  upon  the  good  faith  of  the  officer;  but 
from  all  that  is  there  said,  it  will  be  seen  that  good  faith  avails 
nothing,  unless  the  officer  uses  the  best  means  of  forming  a 
correct  opinion  as  to  the  value  of  the  property.  It  is  there 
said:  "The  requirement  of  the  law  is  answered  if  the  com- 
missioner has  availed  himself  of  the  best  means  of  forming  a 
correct  opinion  of  the  value  of  the  property  mortgaged,  and 
believes  that  it  is  of  the  required  value."     Thus  it  is  seen,  in 
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that  case  the  best  means  of  forming  a  correct  estimate  of  the 
value  must  be  resorted  to  for  the  purpose;  and  when  the  offi- 
cer is  to  be  protected,  according  to  that  case,  he  must  use  the 
best  means,  which  implies  more  than  ordinary  care  and  ex- 
cludes all  omission  of  duty. 

The  British  statute  required  the  sheriff  to  take  sufficient 
security,  without  stating  the  amount,  and  left  him  to  determine 
the  amount,  and  if  not  in  a  sufficient  amount  then  he  was  re- 
quired to  respond  personally  to  the  defendant  for  the  loss;  but 
our  statute  has  provided  that  he  shall  be  protected  if  the 
amount  of  the  bond  shall  be  double  the  value  of  the  property. 
It  thus  limits  his  liability  to  that  amount,  and  this  amendment 
operates  in  his  favor,  and  was  not  intended  to  increase  his  lia- 
bility. 

The  thirteenth  section  of  our  statute,  however,  does  limit 
such  liability,  as  it  provides,  that  the  officer  shall  not  be  re- 
sponsible, unless  the  bond  was  insufficient  when  it  was  taken. 
In  adopting  this  enactment  the  General  Assembly  manifestly 
acted  upon  the  supposition  that  where  the  sureties  were  sol- 
vent when  the  bond  was  entered  into,  and  subsequently  became 
insolvent,  the  officer  would,  under  the  tenth  section,  be  liable 
for  the  loss;  and  the  thirteenth  section  was,  no  doubt,  adopted 
to  relieve  him  of  such  liability. 

Then,  according  to  The  People  v.  Haines,  supra,  did  the 
sheriff  use  the  best  means  of  ascertaining  the  value,  if  the  rule 
adopted  in  that  should  be  applied  to  this  case?  We  think 
not.  When  the  law  requires  the  officer  to  fix  the  value,  it  in- 
tends to  clothe  him  with  all  reasonable  and  necessary  power 
to  ascertain  the  fact.  We  presume  no  one  will  doubt  that  the 
best  means  of  ascertaining  the  value  of  the  goods  would  have 
been,  to  call  on  the  defendant  and  learn  their  value  from 
invoices  or  otherwise.  It  is  obvious  that  such  evidence  would 
be  much  better  than  the  affidavit  stating  that  the  goods  were 
worth  the  sum  named,  but  stating  nothing  to  negative  the  fact 
that  they  were  worth  more.  The  officer  should  have  learned 
from  Howard  the  sources  of  his  information,  and  if  not  satis- 
factory, then  he  should  have  resorted  to  other  means  to  learn 
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their  value.  The  goods  were  in  boxes  and  not  open  to  inspec- 
tion, and  the  officer  had  no  right  to  suppose  that  Howard  could, 
when  they  were  in  that  condition,  form  a  more  accurate  esti- 
mate of  their  value  than  he  himself  could. 

Again,  he  could  have  called  on  appellant  and  demanded  of 
him  to  open  the  boxes  that  the  value  of  their  contents  might 
be  ascertained,  and  had  appellant  refused,  or  he  could  not  be 
seen,  the  sheriff  then  would  have  been  justified  in  opening  the 
boxes  to  ascertain  their  value  by  his  own  inspection,  or  that 
of  others.  He  did  none  of  these  things,  and  appellant  has 
been  deprived  of  his  property  to  the  extent  of  almost  five 
times  the  amount  of  the  bond  taken.  Yet  it  is  claimed  that 
the  sheriff  acted  with  due  caution  and  prudence  in  executing 
this  writ.  Moreover,  it  was  his  duty  to  have  opened  the  boxes 
after  he  seized  them,  and  made  a  list  of  the  articles  thev  con- 
tained,  taken  a  receipt  from  the  plaintiff  therefor,  and  returned 
it  with  his  writ.  If  he  had  done  so,  he  would  have  at  once 
seen  the  value  was  greatly  larger  than  the  penalty  of  the  bond, 
and  on  learning  that  fact  he  should  have  refused  to  deliver 
them  until  a  proper  bond  was  executed.  If  a  writ  were  sued 
out  for  the  wagons  and  materials  in  a  manufacturer's  shop,  it 
would  strike  every  one  that  the  return  should  show  specifically 
what  wagons  and  materials  had  been  delivered  to  the  plaintiff. 
So,  if  a  writ  were  issued  for  the  horses  and  carriages  in  a 
livery  stable;  and  the  same  is  true  of  the  contents  of  these 
boxes. 

No  prudent  man  owning  these  goods,  without  knowing  the 
contents  of  these  boxes,  would  have  sold  them  for  the  sum 
named  in  the  bond,  without  examining  and  learning  their 
value,  even  on  the  affidavit  of  a  person  not  likely  to  have  in- 
formation of  their  worth,  if  he  was  of  unquestioned  veracity 
and  business  judgment.  ISTor  can  we  believe  the  sheriff  him- 
self would  have  parted  with  them  for  such  a  price  under  such 
circumstances. 

Even  on  appellees'  theory,  we  think  the  sheriff  did  not  exer- 
cise prudence  or  caution,  but  on  the  contrary  was  guilty  of  great 
want  of  care,  and  was  highly  negligent.     The  bond  was  insuffi- 
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cient  when  it  was  taken,  and  it  was  through  the  negligence  of  the 
sheriff  that  it  was  so;  and,  under  the  statute,  he  should  be  held 
for  all  damages  that  have  resulted.  The  execution  of  such 
writs  is  something  more  than  mere  form.  They  involve  the 
rights  of  the  parties,  and  the  law,  no  more  than  justice,  can 
sanction  the  deprivation  of  those  rights  in  a  careless  and  neg- 
ligent manner.  Here,  appellant  has  lost  almost  $2500,  simply 
because  the  sheriff  was  regardless  of  his  rights. 

The  statute  has  not  required  the  plaintiff  in  replevin  to 
make  an  affidavit  of  the  value  of  the  property,  nor  has  it  au- 
thorized the  clerk  to  fix  or  certify  its  value.  Hence  the  affi- 
davit or  the  writ  constituted  no  protection  to  the  sheriff  in 
receiving  the  bond.  He  might  consider  it  in  determining  the 
value,  but  if  made  by  a  person  having  but  slight,  if  any, 
means  of  knowing  the  value,  he  would  not  be  justified  in 
acting  on  it,  bat  should  resort  to  better  sources  of  information. 
The  officer  must,  under  the  law,  learn  its  value  as  near  as  may 
be,  and  if'  fixed  something  too  low,  the  bond,  being  in  double 
the  amount,  secures  the  defendant.  Even  if  the  bond  should 
be  more  than  double  the  value  of  the  property,  it  would  be 
binding.  Hence  the  officer  has  ample  power  to  place  it  large 
enough  to  secure  the  defendant  in  his  rights. 

In  so  far  as  the  instructions  are  not  in  harmony  with  the 
views  here  expressed,  they  should  not  have  been  given. 

Inasmuch  as  the  verdict  is  manifestly  against  the  evidence, 
the  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Cakol  Gaytes 


The  Fkanklin  Savings  Bank. 

1.  Parties — specific  performance.  Where  property  is  sold  by  a  trustee 
under  a  power  in  a  deed  of  trust  given  to  secure  the  holders  of  bonds  and 
coupons,  and  the  purchaser  files  a  bill  for  specific  performance  to  compel 
the  trustee  to  execute  a  deed,  the  holders  of  the  bonds,  being  the  real  par- 
ties in  interest,  are  indispensable  parties. 

2.  Decree — who  bound  by.  No  one  is  bound  by  a  decree  in  a  suit  to 
which  he  is  not  a  party,  nor  by  a  decree  against  another  party,  although 
acting  in  his  behalf,  who  has  no  real  interest  in  the  subject  matter  of  the 
litigation. 

3.  Opening  decree — in  favor  of  one  not  made  a  party.  Where  a  decree 
is  rendered  affecting  the  interest  of  one  not  made  a  party,  and  he  files  a 
bill,  whether  of  review  on  account  of  want  of  necessary  parties,  or  as  a 
bill  for  general  relief,  the  original  decree  may  be  opened,  and  such  party 
let  in  to  defend  as  though  he  had  been  made  a  party  defendant,  but  this  is 
all  the  relief  he  is  entitled  to. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

On  the  22d  day  of  May,  1874,  Carol  Gaytes  filed  his  bill  in 
the  Superior  Court,  against  Mahlon  D.  Ogden,  in  which  it  is 
alleged,  the  Riverside  Improvement  Company  had  issued  its 
bonds  in  the  sum  of  $50,000,  payable  to  bearer,  and  secured 
the  same  by  trust  deed  in  the  usual  form,  containing  power 
of  sale,  in  which  Ogden  was  trustee  for  such  parties  as  should 
become  owners  of  the  indebtedness.  Default  having  been 
made,  Ogden,  at  the  instance  of  parties  directly  interested, 
advertised  the  property  embraced  in  the  trust  deed  for  sale, 
to  pay  the  indebtedness  secured;  and,  at  that  sale,  it  is  alleged, 
two  lots  were  struck  off  to  Gaytes  on  his  bid,  a  written  mem- 
orandum made  of  the  sale,  and  that  he  tendered  the  amount 
of  his  bid,  but  the  trustee  refused  to  -make  him  a  deed.  The 
original  bill  was  for  a  specific  performance  of  that  alleged 
contract.  Ogden  and  the  Chicago  and  Northwestern  Railway 
Company  were  made  defendants,  and   served  with  process. 
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Holders  of  indebtedness  secured  by  trust  deed  were  not  made 
parties,  and  the  reason  alleged  in  the  bill  for  such  omission 
is,  they  were  unknown.  No  defense  was  made  by  either 
defendant  to  that  bill,  and,  on  default  of  defendants  being 
entered,  the  cause  was  referred  to  a  master,  and,  on  coming 
in  of  his  report,  the  court  rendered  a  decree  on  the  testimony 
reported,  in  accordance  with  the  prayer  of  the  bill. 

On  the  9th  day  of  March,  1875,  the  Franklin  Savings  Bank 
filed  a  bill  in  the  same  court,  to  set  aside  the  decree  in  the 
original  suit,  alleging  it  was  owner  and  holder  of  the  indebt- 
edness secured  by  the  deed  of  trust  to  Ogden;  that  that  fact 
was  known  to  Gaytes  when  he  filed  his  bill  for  specific  per- 
formance, and  that  all  contrary  allegations  were  untrue;  that 
no  memorandum  of  alleged  sale  was  made;  that  the  lots  were 
sold  at  a  sacrifice,  and  by  mistake,  and  that  had  it  been  made 
a  party  it  could  have  successfully  defended. 

On  the  hearing,  the  court  entered  a  decree  pro  forma,  set- 
ting aside  the  decree  in  the  original  suit,  and  declaring  the 
deed  made  under  it  null  and  void,  but  without  prejudice  to 
the  right  of  Gaytes  to  bring  another  suit,  if  he  should  be  so 
advised.  Defendant  Gaytes  brings  the  case  to  this  court  on 
appeal. 

Messrs.  Herbert  &  Quick,  for  the  appellant. 
Messrs.  Howe  &  Russell,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Without  entering  upon  any  discussion  of  the  merits  of  this 
case,  we  think  the  court  failed  to  enter  the  proper  decree.  It 
appears  complainant  is,  and  was,  holder  of  the  bonds  secured 
by  the  deed  of  trust  from  the  Riverside  Improvement  Com- 
pany to  Ogden,  and  whether  that  fact  was  known  to  defendant 
when  he  filed  his  bill  to  compel  conveyance  to  himself  of  the 
lots  he  alleges  he  purchased  at  the  sale  under  the  deed  of  trust, 
is  involved  in  much  doubt  by  the  evidence.  But  in  any  event, 
complainant,  or  whoever  was  owner  of  the  indebtedness, 
was  a  necessary  and  indispensable  party  to  that  suit.  Such 
17— 85th  III. 
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owner  could  alone  be  affected  by  the  decree.  Ogden,  being  a 
mere  trustee,  had  no  real  interests  in  the  premises. 

Whether  defendant  had  actual  knowledge  who  were  owners 
of  the  bonds,  it  was  his  duty  to  make  inquiry  on  that  subject. 
Had  he  done  so,  no  difficulty  would  have  been  experienced  in 
ascertaining  names  and  residence  of  owners  of  the  bonds  for 
payment  of  which,  and  coupons  attached,  the  property  was 
about  to  be  sold.  Surely,  Ogden,  acting  trustee,  must  have 
known  who  had  declared  all  bonds  due  on  account  of  failure 
to  pay  interest  then  matured,  and  on  whose  behalf  he  was 
making  sale  of  the  property,  and,  no  doubt,  would  have  dis- 
closed all  necessary  information. 

Nothing  appears  in  the  facts  of  the  original  case  to  take  it 
out  of  the  general  rule,  that  all  parties  whose  interests  would 
be  directly  affected  by  the  decree,  should  be  parties  to  the 
bill,  otherwise  they  can  not  be  concluded  by  any  action  of  the 
court.  Of  course,  no  one  is  bound  by  a  decree  to  which  he  is 
not  a  party,  nor  by  a  decree  against  another  party,  although 
acting  on  his  behalf,  who  has  no  real  interest  in  the  subject 
matter  of  litigation.  Before  any  one  is  concluded  by  judicial 
sentence,  he  must  have  his  day  in  court.  "Where  no  such 
opportunity  is  afforded,  any  one  aggrieved,  if  application  is 
made  within  reasonable  time,  may  have  such  decree  against 
him  set  aside  upon  terms  that  shall  be  considered  equitable, 
and  be  let  in  to  make  his  defense  to  the  cause  as  though  he 
had  been  made  party  defendant.  That  is  the  extent  of  the 
relief  that  ought  to  have  been  granted  in  this  case.  When 
that  is  done,  all  rights  of  the  respective  parties  may  be  fully 
investigated  and  determined. 

But  treating  this  as  a  bill  for  review,  on  account  of  want 
of  proper  parties  to  the  original  suit,  or  as  a  bill  for  general 
relief,  the  law  seems  to  be,  the  decree  complained  of  may  be 
opened,  and  the  aggrieved  party  let  in  to  make  his  defense. 
Alexander  v.  Stevens,  7  B.  Monroe,  351;  Mitford's  Plead- 
ing, 92. 

The  decree  will  be  reversed,  and  cause  remanded  for  further 

P  &  Decree  reversed. 
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Samuel  P.  Hodgett 

v. 

Michael  Henrichsen. 

1.  Limitation — of  1839,  as  to  minors,  construed.  The  limitation  act  of 
1839  runs  against  minors,  unless  they  shall,  within  three  years  after  becom- 
ing of  age,  bring  suit  to  recover  the  land,  and  prosecute  the  same  to  judg- 
ment, or,  in  case  of  vacant  and  unoccupied  land,  they  shall,  within  that 
period,  refund  the  taxes,  and  twelve  per  cent  interest  thereon  to  the  person 
who  has  paid  them. 

2.  Same— former  decision.  So  far  as  the  case  of  Huls  v.  Buntin,  47  111. 
396,  seems  to  hold  that  the  act  does  not  run  against  a  person  under  disability, 
it  must  be  regarded  merely  obiter  dicta.    The  correct  rule  is  as  above  stated. 

3.  Same — good  faith  as  to  claim  and  color  of  title.  Under  the  limitation 
law  of  1839,  a  deed  to  a  party  will  be  presumed  to  have  been  executed  in 
good  faith,  unless  circumstances  are  proved  tending  to  show  bad  faith ;  and 
the  mere  fact  that  the  deed,  by  and  of  itself,  does  not  pass  a  good  title, 
where  it  does  not  appear  on  its  face  to  be  insufficient,  is  not  sufficient  evi- 
dence of  bad  faith  to  overcome  the  presumption  that  it  was  executed  in 
good  faith. 

4.  Same — as  a  defense  to  partition.  Possession  and  payment  of  all  taxes 
on  land  for  seven  successive  years,  under  color  of  title,  made  in  good  faith, 
by  one  of  several  tenants  in  common  before  suit  brought,  is  a  good  defense 
against  proceedings  by  the  other  tenants  in  common  for  partition. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Chaeles  H.  "Wood,  Judge,  presiding. 

Mr.  ¥m.  B.  Jones,  and  Mr.  W.  P.  Randolph,  for  the  appel- 
lant. * 

Messrs.  Beason  &  Blinn,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  appellant,  against  appel- 
lee and  others,  in  the  court  below,  for  the  partition  of  certain 
lands  in  Logan  county.  The  case  was  here,  on  the  appeal  of 
the  present  appellee,  at  the  January  term,  1873,  and  the  decree 
theretofore  rendered  was  in  part  affirmed  and  in  part  reversed. 
See  Henrichsen  v.  Hodgen  et  al.  67  111.  180. 
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Appellant  now,  as  when  the  case  was  here  before,  claims 
seven-ninths  of  the  two  forty-acre  tracts  of  land,  (as  to  which 
the  former  decree  was  reversed)  by  virtue  of  quitclaim  deeds 
from  John  and  James  Bradshaw,  that  being  the  interest  they 
inherited  in  the  property  from  their  deceased  father,  Josiah 
Bradshaw,  and  their  deceased  brother,  James  Bradshaw.  Ap- 
pellee still  relies,  also,  as  he  did  then,  on  the  1st  section  of  the 
act  of  March  2,  1839,  entitled  "An  act  to  quiet  possessions 
and  confirm  titles  to  land,"  and  insists  that  he  has  claim  and 
color  of  title  to  the  lands,  made  in  good  faith,  and  has  been  in 
possession  thereunder  and  paid  all  taxes  assessed  on  the  prop- 
erty for  seven  successive  years  before  the  commencement  of 
the  suit. 

The  case,  as  now  presented,  differs,  in  our  opinion,  in  no 
material  respect  from  the  case  as  before  presented.  Appellant 
insists  the  evidence  shows  that  John.  Bradshaw  was  not  of  a^e 
until  in  1864  or  1865,  and,  consequently,  that  three  years  after 
the  expiration  of  his  minority  had  not  terminated  when  the 
bill  was  filed.  We  can  not  concur  in  this  view.  He  says, 
himself,  he  was  born  October  1,  1541,  and  there  is  no  witness 
who  testifies  directly  to  the  contrary.  There  are  several  wit- 
nesses who  testify  that  they  think  his  father  and  mother  were 
not  married  until  in  the  latter  part  of  the  year  1841,  or  the 
early  part  of  the  year  1842,  but  they  are  by  no  means  posi- 
tive in  their  recollection  of  the  date.  Eone  of  them  were 
present  at  the  wedding,  and  they  give  no  circumstance  tend- 
ing strongly  to  impress  the  date  of  the  event  on  the^  memories. 
We  regard  the  evidence  of  the  party,  himself,  as  to  the  family 
reputation  on  the  subject,  as  far  more  satisfactory.  To  him  it 
was  a  question  of  importance,  and  one  about  which  persons 
are  very  rarely  mistaken.  There  is  no  effort  to  prove  when 
the  other  two  children  were  born.  We  are  informed  they  were 
younger  than  John,  and  that  is,  in  substance,  all.  The  burden 
was  upon  appellant  to  prove  their  minority,  and  the  present 
proof  in  that  regard  is  quite  as  unsatisfactory  as  it  was  in  the 
former  record. 

It  is  next  insisted  that  the  act  of  1839  does  not  run  against 
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a  person  under  disability,  and,  hence,  that  it  can  have  no 
application  to  the  present  case,  because  seven  years  after  John 
Bradshaw  became  of  age  had  not  expired  when  the  bill  was 
filed.  There  is  language  used  in  Huls  v.  Buntin,  47  111.  396, 
which  would  seem  to  sanction  this  view,  but  it  was  merely 
thrown  out  arguendo,  and  not  based  upon  any  attempt  to 
analyze  or  construe  the  peculiar  language  of  the  statute,  and 
must  be  regarded  merely  as  obiter  dicta. 

The  1st  and  2d  sections  of  the  act  make  no  savings  in  favor 
of  any  class  of  persons,  but  the  3d  section  is  as  follows: 

"  The  above  sections  of  this  act  shall  not  extend  to  any  land 
or  tenements  when  there  shall  be  an  adverse  title  to  such  land 
or  tenements,  and  the  holder  of  such  adverse  title  is  under  the 
age  of  twenty-one  years,  insane,  imprisoned,  feme  covert,  out 
of  the  limits  of  the  United  States,  or  in  the  employment  of  the 
United  States  or  of  this  State:  Provided,  such  person  shall  com- 
mence an  action  to  recover  such  land  or  tenements  so  possessed 
as  aforesaid  within  three  years  after  the  several  disabilities 
herein  enumerated  shall  cease  to  exist,  and  shall  prosecute  such 
action  to  judgment,  or,  in  case  of  vacant  and  unoccupied  land, 
shall,  within  the  time  last  aforesaid,  pay  to  the  person  or  persons 
who  have  paid  the  same,  all  the  taxes,  with  interest  thereon 
at  the  rate  of  twelve  per  cent  per  annum,  that  have  been  paid 
on  said  vacant  and  unimproved  land.''  Purple's  Real  Estate 
Statutes,  p.  426;  Rev.  Stat.  1874,  p.  674,  sees.  6,  7,  8. 

The  language  is  too  plain  to  admit  of  doubt  or  discussion. 
The  statute  does  run  against  minors,  etc.,  unless  they  shall, 
within  three  years  after  becoming  of  age,  commence  an  action 
to  recover  the  lands,  etc.,  and  prosecute  the  same  to  judgment, 
or,  in  case  of  vacant  and  unoccupied  lands,  they  shall,  within 
that  period,  pay  the  taxes  and  twelve  per  cent  interest  thereon 
to  the  person  who  has  paid  them,  and  thus  remove  the  bar  of 
the  statute.  When  this  is  not  done,  the  bar  is  as  complete 
against  the  minor  or  other  person  under  disability,  as  it  is 
against  a  person  laboring  under  no  disability. 

Upon  the  question  raised  with  regard  to  the  sufficiency  of 
the  evidence  to  show  the  execution  of  the  deed  by  Latham 


262  Eosencrantz  v.  Mason.  [Jan.  T. 

Syllabus. 

to  appellee,  we  need  but  say  we  see  no  cause  to  question  the 
truthfulness  of  the  witnesses  testifying  to  that  fact,  and,  unless 
this  shall  be  done,  it  is  impossible  to  doubt  the  sufficiency  of 
the  proof  of  the  execution  of  the  deed.  Three  witnesses — 
two  of  whom  are  apparently  disinterested  and  none  of  whom 
are  impeached — testify  that  the  deed  was  executed;  and  its 
loss  before  being  recorded  is  shown.  We  have  repeatedly  held 
that  a  deed  will  be  presumed  to  have  been  executed  in  good 
faith,  unless  circumstances  tending  to  establish  bad  faith  are 
proved;  and  that  the  mere  fact  that  the  deed,  by  and  of  itself, 
does  not  convey  a  good  title,  or,  for  that  matter,  any  actual 
title,  (the  deed  furnishing  no  evidence,  upon  its  face,  of  its 
insufficiency)  is  not,  alone,  sufficient  evidence  of  bad  faith  to 
overcome  the  presumption  that  it  was  executed  in  good  faith. 
Woodward  v.  Blanchard,  16  111.  424;  Bride  v.  Watt,  23  id. 
507;  Dickenson  v.  Breeden,  30  id.  279;  Brooks  v.  Bruyn,  35 
id.  392;  Fagan  et  al.  v.  Hosier,  68  id.  84;  Hardin  v.  Gou- 
veneur,  69  id.  140. 

We  find  no  affirmative  evidence  of  bad  faith  in  the  record, 
and  we  see  no  cause  to  disagree  w^th  the  conclusion  reached 
by  the  court  below  as  to  the  sufficiency  of  the  evidence  to 
authorize  the  decree  as  rendered. 

The  decree  is  affirmed. 

Decree  affirmed. 


Hiram  H.  Kosetstcrantz 


William  W.  Mason. 

Promissory  note — as  evidence  of  settlement  of  accounts.  Although  the 
giving  of  a  promissory  note,  of  itself,  unexplained,  is  not  sufficient  evidence 
of  a  settlement  of  all  demands  between  the  parties,  yet,  it  may  he  consid- 
ered by  the  jury,  with  other  evidence  or  facts,  to  show  a  settlement  of  prior 
accounts,  and  may  be  weighed  in  the  light  of  the  surrounding  circum- 
stances. 
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Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 
Mr.  A.  B.  Bunn,  for  the  appellee. 

Per  Curiam:  Appellee  brought  assumpsit  against  appel- 
lant on  three  promissory  notes;  the  first,  dated  April  1,  1872, 
payable  one  day  after  date,  for  $368,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date;  the  second,  dated  May 
5, 1870,  payable  to  Anderson  Bradley,  and  by  him  assigned  to 
plaintiff,  for  $14,  with  interest  at  ten  per  cent  per  annum  if 
not  paid  at  maturity,  and  due  four  months  after  date;  and  the 
3d,  dated  April  2,  1872,  payable  nine  months  after  date,  for 
$95,  with  ten  per  cent  interest. 

Appellant  pleaded  the  general  issue  and  a  set-off. 

By  agreement  of  parties,  the  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  who,  after  allowing  appel- 
lant credit  for  two  items, — one  of  $75,  and  the  other  of  $20, — 
gave  judgment  for  the  residue  of  principal  and  interest  then 
due  on  the  notes,  amounting  to  $641.65. 

The  only  point  made  for  reversing  the  judgment  is,  that 
the  preponderance  of  the  evidence  shows  that  appellant  was 
entitled  to  be  credited  with  a  sum  largely  in  excess  of  that 
allowed  by  the  verdict  of  the  jury. 

Appellee  testified  that,  when  the  ninety-five  dollar  note  was 
given,  he  and  appellant  had  a  full  and  complete  settlement  of 
all  their  matters  of  account,  and  that  note  was  given  for  the 
balance  then  found  due.  In  this  he  is  contradicted  by  appel- 
lant; but  while,  as  was  held  in  Ankeny  v.  Pierce,  Breese,  226, 
and  Crabtree  v.  Rovmnd,  33  111.  421,  the  giving  of  a  note,  of 
itself,  unexplained,  is  not  evidence  of  a  settlement  of  all  de- 
mands between  the  parties  to  such  an  instrument,  it  is,  as 
there  said,  evidence  for  the  consideration  of  the  jury,  and  is 
to  be  weighed  in  the  light  of  the  surrounding  circumstances; 
and,  in  the  present  case,  the  circumstance  of  the  giving  of  the 
note  tends  to  corroborate  the  testimony  of  appellee. 
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It  is  not  necessary  to  say  what,  in  our  opinion,  might  have 
been  our  conclusion  had  we  occupied  the  position  of  the  court 
below,  because  some  circumstances,  such  as  the  appearance 
and  bearing  of  witnesses  while  testifying,  which,  very  properly, 
give  credit  to  the  witness,  or  inspire  distrust  of  his  truthful- 
ness, can  never  be  preserved  by  a  bill  of  exceptions;  and  it  is, 
therefore,  only  when  the  finding  is  clearly  and  palpably  against 
the  weight  of  the  evidence,  that  we  will  disturb  it.  Such,  we 
are  not  convinced,  is  the  fact  in  the  issue  under  consideration. 

Assuming  the  court  did  not  err  in  this  regard,  it  is  not 
seriously  claimed  injustice  is  done  by  the  verdict  in  other 
respects. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


William  L.  Kenner 

v. 
Charles  N.  Harding. 

1.  Warranty  on  sale  of  personal  property — what  constitutes.  If  the 
vendor  of  a  chattel  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant, 
and  upon  which  he  relies,  it  will  amount  to  a  warranty ;  but  if  the  vendor 
merely  states  an  opinion  or  judgment  upon  a  matter  of  which  he  has  no 
special  knowledge,  and  on  which  the  buyer  may  be  expected,  also,  to  have  an 
opinion  and  to  exercise  a  judgment,  there  will  be  no  warranty. 

2.  Same — when  extended  to  visible  defects.  The  general  rule,  that  a  war- 
ranty  does  not  protect  against  defects  that  are  plain  and  obvious  to  the 
senses  of  the  purchaser,  and  which  require  no  skill  to  detect,  has  no  appli- 
cation to  a  case  where  the  vendor  uses  art  to  conceal,  and  does  conceal, 
such  defects. 

3.  Where  the  vendor  of  a  mare  and  a  mule  had  them  both  in  a  single 
stall,  where  defects  were  not  easily  discoverable  when  the  buyer  called  to 
examine  them,  and,  when  about  to  examine,  remarked  that  the  mule  had 
kicked  on  a  prior  occasion,  and  assured  the  buyer  that  the  mule  was  sound, 
and  the  latter,  being  inexperienced,  made  the  purchase  relying  on  the 
assurance  given,  it  was  held,  that  this  was  a  warranty  of  soundness,  which 
extended  to  visible  defects. 
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4.  Same — of  soundness,  construed.  A  warranty  of  soundness  in  a  horse 
or  mule  sold  amounts  to  a  warranty  against  any  defects  which  render  it  not 
capable  of  immediate  use  put  to  any  fair  work  the  owner  may  choose.  If, 
at  the  time  of  the  sale,  the  animal  has  any  disease,  which  either  diminishes 
its  actual  usefulness,  so  as  to  make  it  less  capable  of  work  of  any  descrip- 
tion, or  which,  in. its  ordinary  progress,  will  diminish  its  natural  usefulness, 
it  is  unsound. 

5.  Fraud — representations  and  conspiracy  to  defraud.  The  general  rule, 
that  the  mere  statements  of  the  vendor  as  to  the  value  of  land,  or  what  he 
has  been  offered  for  it  by  others,  are  not,  of  themselves,  evidence  of  legal 
fraud  to  justify  a  recovery  against  him  by  the  purchaser,  has  no  appli- 
cation where  the  purchase  is  induced  by  the  false  representations  to  the 
same  effect  by  a  third  person,  effected  by  a  conspiracy  between  him  and  the 
vendor. 

6.  Where  the  vendor  of  land  represented  to  a  purchaser,  who  was  unac- 
quainted with  the  value  of  the  land  he  bought,  that  he  had  been  offered 
$1200  for  the  same  by  a  certain  person,  and  procured  such  person  to  make 
the  same  statement  to  the  purchaser,  whereby  he  was  induced  to  buy,  and 
it  appeared  the  offer  was  a  mere  pretense,  and  payable  in  worthless  notes 
and  other  property  greatly  in  excess  of  its  value,  it  was  held,  that  the  vendor 
was  liable  to  the  vendee  in  an  action  for  the  fraud  and  deceit. 

Appeal  from  the  Circuit  Court  of  McDonough  county ;  the 
Hon.  C.  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Harding  against 
Kenner,  in  the  circuit  court  of  McDonough  countv.  A  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
whereupon  the  defendant  appealed. 

Mr.  C.  F.  Wheat,  for  the  appellant. 

Messrs.  Tunnicliff  &  Matteson,  and  Mr.  ¥m.  H.  Neece, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

It  is  averred,  in  the  fourth  count  of  the  declaration,  that  the 
defendant  bargained  with  the  plaintiff  to  sell  to  him  a  certain 
mule  and  two  mares,  and  that,  to  induce  the  plaintiff  to  buy 
them,  and  with  the  intent  to  deceive,  cheat  and  defraud  the 
plaintiff  in  their  purchase,  the  defendant  falsely,  fraudulently 
and  deceitfully  represented  and  stated  to  the  plaintiff  that  the 
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mule  and  mares  were  all  sound  and  right,  except  that  one  of 
the  mares  had  had  a  slight  touch  of  the  "sweanev;"  and 
plaintiff,  confiding  in  and  relying  upon  said  representations 
and  statements  of  the  defendant,  purchased  the  said  mares 
and  mule,  etc.,  and  paid  him,  etc.  After  alleging  a  breach  of 
the  warranty  in  respect  of  the  mule,  by  reason  of  its  being 
weak  and  lame  in  its  pastern  joints,  which,  it  is  alleged,  was 
well  known  to  the  defendant,  the  declaration  proceeds  as  fol- 
lows: "And  said  plaintiff  avers  that  said  defendant,  *  * 
to  deceive  said  plaintiff  and  prevent  him  from  discovering  the 
same,  had  said  mule,  at  the  time  said  plaintiff  came  to  see 
or  bargain  for  said  mule,  placed  in  a  stall  in  said  defendant's 
barn,  with  another  horse,  and  in  such  a  way  that  said  plaintiff 
could  not  readily,  and  did  not  at  all,  discover  or  know  of  said 
unsoundness  or  lameness  until  after  the  consummation  of  said 
purchase,  and,  to  prevent  said  plaintiff  from  any  close  inspec- 
tion of  said  mule,  and,  by  a  possibility,  discovering  said 
unsoundness  and  lameness,  he,  the  defendant,  stated  to  said 
plaintiff,  as  said  plaintiff  approached  the  stall  where  said  mule 
stood,  for  the  purpose  of  examining  the  same,  that  said  mule 
sometimes  kicked,  but  that  said  plaintiff  could  rely  upon  said 
mule  and  mares  being  all  sound,  except  that  one  of  said  mares 
had  had  a  slight  touch  of  the  sweaney,- — both  and  all  of  which 
said  statements  of  said  defendant  were  false,  and  known  by  said 
defendant  to  be  so  at  the  time  he  made  the  same,  and  were 
made  use  of  by  said  defendant  as  an  artifice  to,  and  did  in 
fact,  deceive  and  mislead  said  plaintiff,  and  prevent  his  further 
examination  of  said  mule  to  discover  whether  or  not  he  was 
sound;  and  the  plaintiff  saith  that  the  said  defendant,  by 
means  of  the  premises,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  falsely  and  fraudulently  deceived  the  said 
plaintiff  in  the  said  sale  of  said  mule,  and  thereby  greatly 
wronged,  injured  and  damaged  him,  the  said  plaintiff." 

Plaintiff  testifies:  "I  told  Mr.  Kenner,  before  the  trade, 
at  Johnson's  store,  that  I  was  no  judge  of  the  mare  or  mule, 
and  would  rely  upon  what  he  told  me  about  them;  that  I  did 
not  want  to  trade  for  property  that  I  could  not  convert  into 
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money  to  pay  my  debts.  A  few  days  before  the  trade  was 
made,  myself  and  son,  George,  went  out  to  Mr.  Kenner's  place 
to  see  the  stock.  The  mare  and  mule  stood  in  one  stall,  at 
the  south-east  corner  of  the  barn,  their  heads  to  the  west,  and 
the  mare  on  the  south  side  of  the  mule.  As  we  went  into  the 
barn,  going  towards  the  mare  and  mule,  I  told  my  son  he 
must  look  out,  for  I  had  heard  that  mules  were  handy  with 
their  legs.  Kenner  said  the  mule  had  kicked  when  they  were 
trimming  his  tail.  I  asked  Kenner  if  the  mare  and  mule  were 
sound.  He  said  I  could  rely  upon  it  that  they,  the  mare  and 
mule,  were  all  sound  and  right,  except  that  the  mare  had  had 
a  slight  touch  of  the  sweaney,  but  had  measurably  recovered. 
The  mule  stood  nearest  me  as  I  went  towards  them.  I  did 
not  see  any  imperfection  or  unsoundness  in  the  mule.  There 
was  some  straw  and  manure  on  the  floor  under  them.  I  did 
not  go  into  the  stall.  Mr.  Kenner  did  not  tell  me  that  the 
mule's  feet  needed  trimming,  and  that  its  ankles  were  imper- 
fect. Mr.  Kenner  told  me  the  stock  was  all  sound  and  right 
when  we  went  into  the  barn,  and  afterwards,  and  before  the 
trade,  he  told  me  the  same  thing  in  Johnson's  store.  I  relied 
upon  what  he  said  about  the  stock,  believing  him  to  be  an 
honest  man.  I  have  had  no  experience  in  trading  in  or  hand- 
ling stock  before  the  trade  was  consummated." 

George  Harding,  the  son  of  the  plaintiff,  confirms  him,  in 
his  evidence,  as  to  the  position  the  mule  occupied  when  they 
examined  it,  the  remark  about  its  having  kicked  when  its  tail 
was  being  sheared,  and  what  the  defendant  said  in  respect  to 
the  soundness  of  the  mule  and  the  mare. 

The  defendant,  in  his  evidence,  materially  contradicted  the 
evidence  of  the  plaintiff*;  but  it  was  the  province  of  the  jury 
to  determine  to  whom  to  give  the  greater  credit,  and  on  which 
side  was  the  preponderance,  and  we  do  not  feel  authorized  to 
say  the  evidence  does  not  sustain  the  plaintiff's  version  of  the 
contract. 

The  mule's  hind  pastern  joints  were,  at  the  time,  crooked 
over,  and  the  evidence  was  ample  to  satisfy  the  jury  that  it 
was,  in  that  respect,  lame  and  unsound. 
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Many  of  the  witnesses  think,  by  reason  of  this  defective 
condition,  the  mule  was  of  no  value  whatever,  while  others 
think  that  it  might  be  cured,  and  the  defect  was  not  such  as 
permanently  to  injure  its  value. 

Appellant  insists,  first,  that  there  was  no  warranty,  and 
secondty,  that,  if  there  was  a  warranty,  it  was  only  of  sound- 
ness, and  did  not  embrace  the  defect  in  the  hind  pastern 
joints. 

In  determining  whether  there  was  in  fact  a  warranty,  the 
decisive  test  is,  whether  the  vendor  assumes  to  assert  a  fact 
of  which  the  buyer  is  ignorant,  or  merely  states  an  opinion  or 
judgment  upon  a  matter  of  which  the  vendor  has  no  special 
knowledge,  and  on  which  the  buyer  may  be  expected,  also,  to 
have  an  opinion  and  to  exercise  his  judgment.  In  the  former 
case,  there  is  a  warranty;  in  the  latter,  not.  Benjamin  on 
Sales,  454.  And  this  is  substantially  the  rule  recognized  by 
this  court  in  Adams  v.  Johnson.  15  111.  345. 

Although  the  general  rule  is,  that  a  warranty  will  not  extend 
to  guard  against  defects  that  are  plain  and  obvious  to  the 
senses  of  the  purchaser,  and  which  require  no  skill  to  detect 
them,  this  has  no  application  to  cases  where  the  vendor  uses 
art  to  conceal,  and  does  conceal,  such  defects.  Chadsey  v. 
Greene,  24  Connecticut.  562;  Booertson  v.  Clarkson,  9  B. 
Monroe,  507;  Grant  v.  Shelton,  3  id.  423;  Irving  v.  Thomas, 
6  Shepley,  (18  Me.)  414.  See,  also,  Kohl  v.  Lindley,  39  111. 
p.  201. 

The  having  the  mare  and  muie  in  the  stable,  instead  of  out 
in  the  yard  where  the  defect  would  have  been  plainly  visible, 
and  in  a  single  stall,  too,  and  with  litter  about  their  legs,  in 
connection  with  the  remark  about  the  mule  having  kicked, 
has  the  appearance  of  design  to  prevent  the  discovery  by  the 
plaintiif  of  the  defect,  and,  in  view  of  the  plaintiff's  known 
inexperience  in  regard  to  handling  such  animals,  we  think  the 
jury  were  justified  in  finding  that  it  was  done  to  deceive  him 
and  prevent  his  discovering  the  defect. 

Waiving  this,  however,  the  mare  and  mule  were  in  the  same 
stall,  whether  placed  there  for  the  purpose  of  misleading  the 
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plaintiff  or  not,  and  it  is  evident  the  defendant  knew  the 
plaintiff  had  not  discovered  the  defect  in  the  mule's  limbs, 
and  when  informed,  as  he  was,  that  the  plaintiff  was  relying 
upon  his  word,  and  not  upon  his  own  judgment,  it  was  plainly 
his  duty,  if  he  did  not  intend  to  contract  that  the  animals 
were  as  he  represented,  to  notify  him  of  the  fact,  and  that  he 
must  be  his  own  judge.  ISTot  having  done  so,  he  should  be 
held  to  make  good  his  representations.  The  representation 
was,  that  the  animals  were  sound  and  all  right,  with  the  excep- 
tion of  the  slight  touch  of  sweaney  that  one  of  the  mares  had, 
and  this  is  the  undertaking,  to  which  he  must  be  held. 

In  Kiddell  v.  Bumard,  6  Meeson  and  Welsby,  668,  which 
was  an  action  for  a  breach  of  warranty  of  the  soundness  of 
three  bullocks,  Park,  B.,  in  discussing  the  meaning  of  the 
term,  "sound,"  in  that  connection,  said:  "The  rule  I  laid 
down  in  Coates  v.  Stevens  (2  M.  and  Rob.  137)  is  correctly 
reported;  and  I  am  there  stated  to  have  said:  'I  have  always 
considered  that  a  man  who  buys  a  horse  warranted  sound, 
must  be  taken  as  buying  him  for  immediate  use,  and  has  a 
right  to  expect  one  capable  of  that  use,  and  of  being  immedi- 
ately put  to  any  fair  work  the  owner  chooses.  The  rule  as  to 
unsoundness  is,  that,  if  at  the  time  of  sale  the  horse  has  any 
disease,  which  either  actually  does  diminish  the  actual  useful- 
ness of  the  animal,  so  as  to  make  him  less  capable  of  work  of 
any  description,  or  which,  in  its  ordinary  progress,  will  dimin- 
ish the  natural  usefulness  of  the  animal;  or,  if  the  horse  has, 
either  from  disease  or  accident,  undergone  any  alteration  of 
structure,  that  either  actually  does  at  the  time,  or  in  its  ordi- 
nary effects  will,  diminish  the  natural  usefulness  of  the  horse, 
such  horse  is  unsound.' " 

This  would  seem  to  be  a  sufficiently  correct  definition  of 
the  term,  and,  applying  it  here,  it  is  very  clear  there  was  a 
breach  of  the  warranty.  Either  from  disease  or  accident,  the 
mule's  hind  pastern  joints  were  so  crooked  over  that  it  was 
lame  and  less  capable  of  work  of  every  description  than  it 
would  have  been  in  its  natural  state,  and  it  appears  this  must 
permanently  impair  its  usefulness. 
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The  sixth  count  of  the  declaration  is  as  follows: 
"And  also  for  that,  whereas,  heretofore,  to- wit:  on  the  first 
day  of  January,  A.  D.  1874,  at  and  within  the  county  of 
McDonough,  aforesaid,  the  said  plaintiff  bargained  with  the 
said  defendant  to  buy  of  him,  in  exchange  for  other  property 
of  plaintiff,  a  certain  other  parcel  of  land  of  said  defendant, 
known  and  described  as  the  south-east  quarter  of  the  north- 
west quarter  of  section  twenty-one  (21),  in  township  five  (5) 
north,  in  range  three  (3)  west,  and  situate,  lying  and  being  in 
said  county  of  McDonough;  and  said  plaintiff,  in  purchasing 
said  lands,  as  aforesaid,  from  said  defendant,  was  desirous  of 
doing  so  for  the  sole  purpose  of  selling  the  same  again  in  the 
market,  or  exchanging  the  same  again  for  other  property,  at 
or  about  the  reasonable  market  value  of  said  lands  so  being 
then  and  there  bargained  for  of  said  defendant,  and  which  the 
defendant  well  knew;  and  said  plaintiff  avers  that  he  was 
ignorant  of  the  condition  or  value  of  said  land,  or  of  other 
similar  land  in  the  neighborhood  where  the  land  aforesaid  was 
situated,  and  had  never  seen  nor  been  informed  of  the  market 
value  of  said  land  of  said  defendant,  and  was  residing  and 
doing  business  a  long  distance,  to-wit:-  seven  miles  from  said 
land;  and  said  defendant,  then  and.  there  well  knowing  the 
premises  and  the  facts  aforesaid, "and  also  then  and  there  well 
knowing  that  said  land  was  of  little  or  no  value,  to-wit:  not  ex- 
ceeding in  value  the  sum  of  four  hundred  dollars,  and  then  and 
there  craftily  and  subtilely  intending  to  cheat,  deceive  and  de- 
fraud said  plaintiff  in  the  sale  of  said  land  to  him  as  aforesaid, 
then  and  there  falsely,  fraudulently  and  deceitfully  affirmed,  sta- 
ted and  represented  to  said  plaintiff  that  said  land  was  worth 
the  sum  of  twelve  hundred  dollars  in  the  market,  and  that  he, 
the  defendant,  had  been  offered,  by  one  William  Delay,  who 
resided  near  and  owned  lands  adjoining  the  said  land  of  said 
defendant,  and  whom  said  plaintiff  then  and  there  believed  to 
be  a  responsible  and  reputable  man,  the  sum  of  twelve  hun- 
dred dollars  for  said  land,  to-wit:  four  hundred  dollars  payable 
in  four  horses,  and  eight  hundred  dollars  payable  in  promis- 
sory notes;  but  that  he,  the  defendant,  was  then  about  to  re- 
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move  from  his  farm  in  the  country  into  the  city  of  Macomb, 
and  could  not,  therefore,  well  handle  said  horses,  and  had 
therefore  declined  the  offer  of  said  Delay,  but  then  and  there, 
for  the  fraudulent  purpose  of  throwing  said  plaintiff  off  his 
guard,  and  to  prevent  him  from  making  further  investigation 
as  to  the  market  value  of  said  land,  requested  and  advised  said 
plaintiff  to  inquire  of  said  Delay  as  to  the  market  value  of 
said  laud. 

"  And  said  plaintiff  avers,  that  afterwards  and  during  the 
pendency  of  said  negotiations  between  said  plaintiff  and  de- 
fendant in  regard  to  the  purchase  of  said  land  by  plaintiff  of 
said  defendant,  and  before  the  consummation  thereof,  to-wit: 
on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  and 
the  said  plaintiff  being  then  and  there  wholly  ignorant,  and 
unsuspecting  any  fraud  and  conspiracy  between  said  defendant 
and  said  Delay,  to  deceive,  cheat  and  defraud  said  plaintiff  in 
said  purchase  as  hereinafter  mentioned,  he,  the  said  Delay, 
called  at  the  store  where  said  plaintiff  was  then  staying,  and, 
as  plaintiff  avers,  at  the  instigation  of  said  defendant,  and  then 
and  there,  in  answer  to  plaintiff's  inquiries  of  him,  the  said 
Delay,  concerning  the  market  value  of  said  land,  and  of  his 
offer  to  purchase  the  same  of  said  defendant,  which  said  in- 
quiries were  made  by  plaintiff  of  said  Delay,  as  requested  by 
said  defendant,  as  aforesaid,  he,  the  said  Delay,  then  and  there 
falsely,  fraudulently  and  deceitfully  represented  and  stated  to 
said  plaintiff  that  he,  said  Delay,  had  recently  offered  to  pur- 
chase said  land  of  said  defendant  at  the  price,  and  for  the  sum 
of  twelve  hundred  dollars,  payable  in  four  horses  at  one  hun- 
dred dollars  each,  and  the  balance  of  said  purchase  money  in 
promissory  notes;  and  that  said  land  was  reasonably  worth 
twelve  hundred  dollars  in  the  market.  And  said  plaintiff 
avers  that,  confiding  in  the  said  statements  and  representa- 
tions of  said  defendant,  and  said  Delay,  so  made,  as  aforesaid, 
and  believing  the  same  to  be  true,  and  made  in  good  faith,  he 
did  then  and  there  consummate  said  negotiations  with  said 
defendant,  and  buy  of  said  defendant  said  lands,  at  said  sum 
of  twelve  hundred  dollars,  and  pay  him  therefor  the  price 
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aforesaid  in  other  property,  at  its  reasonable  cash  value,  and 
reasonably  worth  more  than  the  value  of  said  lands;  and  said 
plaintiff  in  fact  saith  that  the  said  representations  of  said  de- 
fendant, as  to  the  market  value  of  said  lands,  and  as  to  what 
he  had  been  offered  for  the  same  by 'said  Delay,  were  false  and 
fraudulent,  and  known  by  said  defendant  to  be  so  at  the  time 
he  made  the  same,  and  were  so  made  by  said  defendant  to 
deceive,  mislead  and  defraud  said  plaintiff.  That  said  defend- 
ant had  not  been  offered  bona  fide  twelve  hundred  dollars  by 
said  Delay  for  said  land;  but  on  the  contrary,  said  defendant, 
for  the  fraudulent  purpose  of  deceiving  and  defrauding  said 
plaintiff  as  to  the  market  value  of  said  land,  and  to  give  color 
to  any  statement  he  might  make  to  said  plaintiff  as  to  his 
having  been  offered  twelve  hundred  dollars  for  said  land,  had, 
before  referring  said  plaintiff  to  said  Delay,  to  inquire  as  to 
the  market  value  of  said  land,  as  aforesaid,  and  before  telling 
said  plaintiff  what  said  Delay  had  offered  him  therefor,  as 
aforesaid,  falsely,  fraudulently  and  deceitfully  conspired  with 
said  Delay  to  the  effect  that  said  Delay  should  offer  said  de- 
fendant twelve  hundred  dollars  for  said  land,  eight  hundred  of 
which  was  to  be  paid  in  promissory  notes  which  said  Delay 
then  had  against  third  parties,  whose  names  are  unknown  to 
plaintiff,  but  the  makers  of  which,  were  then  and  still  are  in- 
solvent, and  said  notes  then  and  still  are  worthless,  and  at  the 
time  well  known  to  be  so  by  both  said  defendant  and  said 
Delay,  and  the  other  four  hundred  dollars  payable  in  four 
horses  which  said  Delay  then  and  there  had,  but  which  were 
of  little  or  no  value,  to-wit:  not  exceeding  in  value,  altogether, 
the  sum  of  two  hundred  dollars,  at  the  time  said  pretended 
offer  was  made  by  said  Delay  to  said  defendant,  as  aforesaid, 
and  which  was  then  and  there  well  known  to  said  defendant, 
and  it  was  at  the  time  agreed  and  understood  between  said 
defendant  and  said  Delay  that  said  offer  was  a  fictitious  one, 
and  should  not  and  was  not  to  be  accepted  by  said  defendant; 
and  said  plaintiff  avers  that  the  foregoing  was  the  sole  and 
only  offer  of  twelve  hundred  dollars,  or  of  any  other  sum  near 
that  amount,  said  Delay  ever  made  to  said  defendant  for  said 
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land.  And  said  plaintiff  avers,  that  at  the  time  of  his  making 
said  bargain  and  purchase,  he  was  wholly  ignorant  of  the 
fraudulent  combination  and  conspiracy  between  said  defend- 
ant and  Delay  to  deceive,  cheat  and  defraud  him  in  the  pur- 
chase of  said  land,  and  of  their  false  and  fraudulent  statements 
and  representations  in  regard  to  the  same,  and  was  so  situated 
that  he  could  not  personally  examine  said  land  and  learn  from 
other  sources  as  to  its  market  value,  and  was,  by  the  said  trick, 
fraud  and  artifice  of  said  defendant,  as  aforesaid,  kept  from 
making  further  investigation  in  that  behalf,  but  confided  in, 
believed  and  relied  upon  said  statements  and  representations, 
aforesaid,  in  that  respect,  all  of  which  said  defendant  well 
knew  to  be  false,  deceitful  and  fraudulent  at  the  time  of  the 
making  of  the  same;  and  said  plaintiff  further  said,  that  the 
said  defendant,  by  means  of  the  premises,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  falsely  and  fraudulently  de- 
ceived the  said  plaintiff  on  said  sale,  and  whereby  said  plain- 
tiff has  been  greatly  wronged,  injured  and  damnified,  to-wit: 
to  the  amount  of  one  thousand  dollars." 

The  fair  preponderance  of  the  evidence  is,  that  the  plaintiff 
was  induced  to  take  the  land  at  a  grossly  exaggerated  valua- 
tion, and  the  evidence,  we  think,  sufficiently  establishes  the 
conspiracy  here  charged.  Delay  shows,  that  several  years 
before  the  trade  between  plaintiff  and  defendant,  and  when 
the  land  was  more  valuable  than  it  was  at  that  time,  defend- 
ant having  since  taken  the  timber  off  it,  he  offered  to  let  him 
have  it  for  $1000.  He  also  says,  that  in  the  October  preced- 
ing the  trade,  defendant  came  to  his  house,  and  said  he  wanted 
him  to  help  him  make  a  trade  of  the  land  with  Mr.  Knapp ; 
that  he  was  about  to  trade  it  to  Knapp  for  his  town  property, 
and  that  Knapp  was  asking  more  for  his  property  than  it  was 
worth,  and  that  he  was  asking  more  for  his  land  than  he  had 
been  offering  it  for.  He  then  adds:  "I  offered  him  $S00  in 
cash  notes  and  two  horses.  He  said  that  was  not  enough.  I 
then  added  two  more  horses  to  my  offer.  I  just  made  the 
offer  to  help  him."  About  a  month  after  this,  he  communi- 
cated to  the  plaintiff  the  fact  that  he  had  made  this  offer  to 
18— 85th  III. 
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the  defendant.  He  further  says:  "Defendant  afterwards 
requested  me,  if  Knapp,  Gloyd,  Harding,  or  any  one  else, 
asked  me  about  the  land,  he  wanted  me  to  stick  to  my  offer. 
I  told  him  that  I  was  an  old  trader,  and  knew  how  to  do  that." 
Defendant  also  instructed  the  witness  not  to  say  that  the  notes 
were  not  good,  and  to  hold  out  the  idea  that  the  land  was 
worth  $30  per  acre. 

The  notes,  in  fact,  were  worthless,  and  the  horses  were  worth, 
three  of  them,  $70  each,  and  the  other  $35  only.  It  needs  no 
argument  to  show  that  this  offer  of  Delay  was  mere  form,  and 
so  understood  by  both  parties,  to  give  a  color  of  excuse  for  his 
subsequent  conduct.  It  was  but  a  part  in  a  scheme  to  wil- 
fully misrepresent  and  exaggerate  the  value  of  the  property. 

The  general  rule  of  law  is,  that  the  mere  statements  of  the 
vendor  as  to  the  value  of  land,  or  what  he  has  been  offered 
by  others  for  it,  are  not,  of  themselves,  such  evidence  of  legal 
fraud  as  will  authorize  a  recovery,  but  that  does  not  apply  here, 
where  the  statement  comes  from  a  third  party,  unknown  to 
have  any  interest  in  magnifying  the  value  of  the  land.  The 
plaintiff  being,  himself,  uninformed  as  to  the  value  of  the 
land,  was  entitled  to  expect  that  he  could  get  honest  informa- 
tion from  others,  and  was  not  to  anticipate  they  were  in  a  con- 
spiracy with  the  defendant  to  deceive  him.  By  this  conspiracy, 
the  defendant  caused  a  source  of  information  to  which  the 
plaintiff  had  a  right  to  resort,  and  on  which  to  rely,  to  become 
corrupted,  and  thereby  prevented  his  obtaining  correct  infor- 
mation, and  so  the  plaintiff  was  both  morally  and  legally 
defrauded.  The  distinction  is  well  stated  in  Medbury  et  al. 
v.  Watson,  6  Pickering,  246.  There,  an  action  was  brought 
against  a  third  party  for  the  false  representations  as  to  the 
value  of  a  tannery,  etc.,  upon  the  faith  of  which  the  plaintiff 
bought  of  the  owner.  But  the  fact  that  the  suit  here  is  against 
the  owner,  instead  of  the  party  making  the  false  statements, 
since  the  conspiracy  is  clearly  proved,  does  not  render  the 
principle  governing  the  case  less  pertinent.  The  judge  deliv- 
ering the  opinion  of  the  court,  among  other  things,  said:  "I 
do  not  think  it  necessary  to  go  over,  in  detail,  the  authorities 
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cited  by  the  counsel  for  the  defendant,  they  having  often  been 
subject  to  comment;  but  I  presume  I  am  safe  in  affirming, 
that  the  greater  part,  if  not  all,  the  cases  cited  are  those  of 
false  affirmation  by  the  vendor  to  the  vendee,  where  the  maxim 
caveat  emptor  applies,  and  not  those  resting  on  the  false  repre- 
sentations of  a  third  person  with  regard  to  the  value  of  the 
property.  And  the  distinction  between  the  two  cases  is 
marked  and  obvious.  In  the  one,  the  buyer  is  aware  of  his 
position;  he  is  dealing  with  the  owner  of  the  property,  whose 
aim  is  to  secure  a  good  price,  and  whose  interest  it  is  to  put 
a  high  estimate  upon  his  estate,  and  whose  great  object  is 
to  induce  the  purchaser  to  make  the  purchase;  while  in  the 
other,  the  man  who  makes  the  false  assertions  has,  apparently, 
no  object  to  gain ;  he  stands  in  the  situation  of  a  disinterested 
person,  in  the  light  of  a  friend,  who  has  no  motive  or  inten- 
tion to  depart  from  the  truth,  and  who  thus  throws  the  vendee 
off  his  guard,  and  exposes  him  to  be  misled  by  the  deceitful 
representations."  And  it  was  held  the  plaintiff  was  entitled 
to  recover. 

In  a  more  recent  case,  in  the  same  court,  Manning  v.  Aloee, 
11  Allen,  524,  a  party  who  was  induced  to  contract  by  false 
and  fraudulent  representations  of  a  third  party,  that  a  partic- 
ular kind  of  security,  which  was  worthless,  was  selling  in  the 
market  at  a  given  price,  accompanied  by  the  exhibition  of  a 
newspaper  containing  false  quotations  thereof,  was  held  enti- 
tled to  rescind  the  contract. 

Similar  ruling  was  applied  by  the  Supreme  Court  of  Ver- 
mont, in  Adams  v.  Seule  et  al.  33  Yermont,  538,  where  the 
owner  of  a  lease  employed  another  to  greatly  exaggerate  its 
value  to  the  landlord,  and  to  agree  to  purchase  the  whole 
property  of  hini  at  more  than  its  value,  if  he  would  buy  the 
lease  from  the  owner,  for  the  purpose  of  defrauding  the  land- 
lord into  a  purchase  of  the  lease;  and  it  was  held,  such  exag- 
gerated statements  of  value  could  not  be  excused  as  mere 
"puffing"  such  as  a  vendor  is  allowed  to  make  use  of.  and 
that  the  readiness  with  which  the  landlord  caught  at  the  bait, 
though  he  knew  the  price  at  which  the  other  party  proposed 
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to  purchase  was  too  high,  did  not  excuse  the  fraud  on  the  part 
of  the  confederates.  Bagshaw  v.  Seymour,  18  C.  B.  903, 
and  Bedford  v.  Bagshaw,  4  H.  and  1ST.  538,  are  analogous  in 
principle. 

On  authority,  therefore,  as  well  as  on  principle,  we  are  of 
opinion  that  the  plaintiff  was  entitled  to  recover  on  account 
of  the  false  representations  as  to  the  value  of  the  land,  made 
by  Delay  pursuant  to  the  defendant's  request. 

The  jury  were  correctly  instructed  as  to  the  law,  and  we 
see  no  error  in  any  of  the  rulings  of  the  court. 

The  -judgment  is  affirmed.  T    7  «,   /     , 

J     &  Judgment  affirmed. 

Mr.  Justice  Breese:  I  am  unable  to  concur  in  this  opinion, 
and  will  give  a  few  reasons  why  I  do  not,  not  having  time  to 
go  fully  into  the  examination  of  all  the  questions. 

As  to  the  first  four  counts,  on  an  alleged  warranty  of  the 
soundness  of  the  mule,  I  am  satisfied  there  should  have  been 
no  recovery,  on  the  long  and  well  established  principle  that  a 
warranty  of  soundness  does  not  extend  to  things  which,  from 
the  senses,  may  be  readily  discovered  to  be  otherwise.  This 
principle  is  as  old  as  the  common  law.  2  Rolle's  Abr.  5;  1 
Salkeld's  Reports,  211;  Dyer  v.  Hargrave,  10  Yesey,  507; 
Schuyler  v.  Ross,  2.  Caine's  N".  Y.  Term  Reports,  202.  The 
proof  is  clear,  the  defects  of  the  mule  were  plainly  visible  to  a 
careless  observer.  Appellee,  with  his  son,  a  young  man  grown, 
went  to  the  stable  to  examine  her,  and  without  requiring  her 
to  be  brought  out  and  exposed  to  plain  view,  that  she  might 
be  better  seen,  he  traded  for  her.  Had  she  been  exposed  to 
view,  he  could  not  have  failed  to  see  the  great  enlargement  of 
her  hoofs  and  the  infirmity  in  the  pastern  joints — defects  visible 
to  every  one.  The  court  charged  the  jury,  on  this  point,  that 
the  purchaser  should  use  care  and  caution  in  such  a  transac- 
tion, which  was  not  done.  Weeks  elapsed  whilst  this  trade 
was  on  hand.  The  parties  were  on  equal  grounds,  and  every 
opportunity  was  presented  appellee  to  make  a  thorough  exam- 
ination of  the  property.     The  warranty  did  not  cover  blemishes 
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so  visible  as  these  were.  Appellee  did  not  use  his  faculties  as 
the  law  requires.  The  distinction  is,  when  the  deceit  may 
easily  appear  to  the  vendee,  an  action  will  not  lie.  Wo  trick 
or  unfair  means  was  used  to  conceal  the  defects.  The  animal 
was  in  the  stable,  where  it  should  have  been.  Common  pru- 
dence on  the  part  of  the  purchaser  would  have  required  that 
he  should  have  insisted  on  the  animal  being  led  out  and  ex- 
posed to  full  view. 

As  to  the  land  trade,  no  proof  of  confederacy  or  conspiracy 
with  Delay  is  presented.  Delay  testified  he  was  always  will- 
ing to  give  the  horses  and  notes  for  the  land,  and  made  the 
offer  to  appellee. 

This  court  had  occasion,  at  this  term  of  the  court,  to  exam- 
ine the  principles  underlying  this  case,  in  Tuck  v.  Downing, 
in  chancery,  to  cancel  a  note  executed  on  the  sale  and  convey- 
ance of  mineral  land  in  Utah  Territory,  and  the  conclusion  was 
reached,  a  court  of  equity  would  not  relieve  when  a  party  had 
full  opportunity  to  examine  the  property,  and  did  examine  it 
before  he  purchased. 

From  the  earliest  times  it  has  been  held,  an  action  on  the 
case  for  deceit  does  not  lie  on  the  false  affirmation  of  the  value 
of  land  or  of  jewels.  1  Com.  Dig.  title  "Action  upon  the  case 
for  a  deceit,"  243,  referring  to  1  Siderfin,  146,  1  Levinz,  102, 
Yelverton,  20.  ISTor  does  it  lie  if  one  affirms  he  was  offered  so 
much  by  A  for  the  thing  sold,  when  he  was  not.     Ibid. 

The  tract  of  land  in  question  was  in  the  near  neighborhood 
of  these  parties,  and  could  have  been  seen  and  examined  by 
appellee  in  a  few  hours.  When  the  proposition  was  made  to 
G-loyd  to  buy  at  the  same  price,  he  had  the  good  sense  and 
caution  to  go  and  see  the  land,  and  judge  for  himself  of  its 
value.  Appellee  could  have  done  the  same,  but  he  chose  to 
rely  on  what  the  seller  told  him.  This  was  his  own  folly. 
As  was  said  by  this  court  in  Miller  v.  Craig,  36  111.  109,  a 
party  desiring  to  sell  property,  real  or  personal,  has  a  right  to 
extol  the  value  of  his  own  property  to  the  highest  point  the 
credulity  of  his  antagonist  will  bear,  and  depreciate  that  of  the 
other  party.     This  is  the  constant  practice,  and  no  one  has 
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ever  supposed  such  boastful  assertions  or  highly  exaggerated 
description  amounted  to  fraudulent  representation  or  deceit. 
And  this  court  said,  long  anterior  to  this  case,  in  Sims  v. 
Klein,  Breese,  234,  that  every  false  affirmation  is  not  a  fraud. 
Eames  v.  Morgan,  37  111.  260.  This  assertion  as  to  value 
and  the  growth  of  timber  on  the  land,  must  be  held  as  mere 
matter  of  opinion,  the  correctness  of  which  appellee  could  have 
satisfied  himself  by  viewing  the  land,  which  was  in  convenient 
reach. 

This  case  is  wholly  unlike  that  of  White  v.  Sutherland,  64 
111.  181.  In  that  case  the  party  complaining  was  bed-ridden 
— a  cripple,  incapable  of  motion.  The  lands  negotiated  for 
were  some  thirty  miles  distant  from  St.  Louis,  the  place  of  his 
residence.  The  owner  and  vendor  was  a  minister  of  the  gos- 
pel, and  had  been  an  officer  in  the  army,  for  whom  the  vendee 
sent  to  visit  him,  telling  him  he  should  rely  upon  his  state- 
ments, and  invoked  him,  as  a  minister  of  the  gospel,  as  a 
gentleman  and  as  a  soldier,  to  tell  him  the  exact  truth,  and  he 
told  him  untruths,  and  known  to  be  so.  There  was  a  trust  and 
confidence  reposed,  which  was  justifiable  under  the  circum- 
stances, and  the  party  was  relieved  in  equity. 

The  evidence  as  to  the  value  of  this  land  is  somewhat  con- 
flicting. It  is  not  entirely  clear  it.  is  not  worth  the  price 
allowed  in  the  trade.  It  is  not  unreasonable  to  presume  that 
appellee  was  so  much  pleased  in  finding  a  purchaser  for  his 
property,  which  was  incumbered  by  a  lien  for  eight  hundred 
dollars,  which  the  purchaser  assumed  to  pay,  he  did  not  care 
to  examine  what  he  was  about  to  receive  in  exchange,  very 
critically. 

An  examination  of  all  the  testimony  satisfies  me  appellee 
did  not  make  out  a  case.  Courts  of  justice  do  not  sit  as  guar- 
dians of  men  of  mature  age,  to  relieve  them  of  hard  bargains 
which  it  was  their  own  folly  to  make. 

I  am  satisfied  plaintiff  made  out  no  case,  and  ought  not  to 
recover.  The  principles  announced  in  the  opinion  of  the  court 
are,  I  think,  contrary  to  the  rulings  of  this  court  in  similar 
cases. 
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Thomas  Snell  et  al. 

v. 

Almond  B.  Ives,  use,  etc. 

Action — on  undertaking  of  third  person.  If  a  person  makes  an  agree- 
ment with  a  railway  company  by  which  he  buys  all  its  property  and  credits, 
and  assumes  to  pay  all  its  debts,  a  creditor  of  the  corporation  may  recover 
his  debt  of  such  party. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Almond  B.  Ives,  for 
the  use  of  Samuel  1ST.  Young  and  Abner  S.  Bacus,  against 
Thomas  Snell,  Abner  Taylor,  James  Aiken  and  Thornton 
Snell,  late  partners  under  the'name  and  style  of  Snell,  Taylor 
&Co. 

The  plaintiff's  claim  originated  as  follows:  The  township 
of  Bloomington  had  voted  a  subscription  of  $100,000  to  the 
Lafayette,  Bloomington  and  Mississippi  Railroad  Company. 
It  appears  that,  in  November,  1870,  Ives,  as  supervisor  of  the 
town,  being  also  a  director  of  the  railway  company,  delivered 
the  bonds  issued  upon  such  subscription,  to  the  company. 
They  were  dated  November  1,  1869,  and  had  interest  coupons 
attached,  the  first  being  for  five  months'  interest,  and  due 
April  1, 1870.  On  January  28, 1870,  the  directory  of  the  rail- 
road company  passed  a  resolution  that,  whereas,  certain  town- 
ships had  issued  bonds,  which  had  been  sold  on  the  market, 
on  which  a  fractional  coupon  would  be  due  April  1, 1870;  and 
whereas,  it  would  be  unequal  to  require  the  towns  whose  bonds 
had  been  sold,  to  pay  such  coupons,  while,  in  respect  to  bonds 
not  sold  before  April  1,  1870,  the  coupons  were  detached  and 
destroyed,  the  treasurer  be  directed  to  pay  all  coupons  due 
April  1,  1870,  on  bonds  sold  before  that  time,  out  of  the 
general  funds  of  the  company. 

Certain  bonds  of  Bloomington  township  had,  among  others 
issued,  been  sold  with  the  coupons  falling  due  April  1,  1870, 
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attached,  but  it  does  not  appear  how  many.  "When  these  cou- 
pons fell  due,  there  were  no  funds  in  the  hands  of  the  treasurer 
to  pay  them,  and  he  got  Ives  to  loan  the  necessary  amount  to 
the  company  to  pay  certain  of  these  coupons. 

Afterwards,  the  railroad  company  was  transferred  to  Snell, 
Taylor  &  Co.,  with  all  the  assets  of  the  company ,for  $1,300,000, 
and  they  agreed  to  complete  the  road,  and  to  assume  and  pay 
all  the  debts  and  liabilities  of  the  company.  Under  this  as- 
sumption the  plaintiff  sued  Snell,  Taylor  &  Co.  for  the  money 
due  him  from  the  railroad  company.  The  defendants  defended, 
charging  Ives  with  fraud.  The  plaintiff  recovered  judgment 
for  the  sum  due  him  from  the  railroad  company,  from  which 
judgment  the  company  appealed. 

Messrs.  Rowell  &  Weldon,  for  the  appellants. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  charge  of  fraud,  made  by  appellants,  is  not  sustained 
by  the  proof.  The  weight  of  the  evidence  leads  to  the  belief 
that  the  Lafayette,  Bloomington  and  Mississippi  Railroad 
Company  was  indebted  to  appellee.'  It  was  also  indebted  to 
divers  other  creditors.  Appellants  seem,  from  the  proofs,  to 
have  made  an  agreement  with  the  railroad  company,  by  which 
they  bought  all  the  property  and  credits  of  the  corporation,  and 
assumed  to  pay  all  its  debts.  The  evidence  fully  sustains  the 
verdict,  and  we  find  no  good  reason  for  disturbing  the  judg- 
ment. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Thomas  J.  Vanbrunt 

v. 

David  Singley. 

1.  Ehkor — not  cause  of  reversal  if  not  material.  Although  an  item  of 
evidence  may  be  improperly  admitted,  and  an  instruction  improperly  modi- 
fied, yet,  if  such  evidence  and  such  modification  are  not  of  a  material 
character,  the  judgment  will  not  be  reversed. 

2.  Fraud  and  circumvention — in  procuring  execution  of  note.  Where 
the  proof,  in  an  action  on  a  promissory  note  by  the  assignee  against 
the  maker,  showed  that  the  defendant  was  unable  to  read  either  writing  or 
print,  and  could  barely  write  his  name,  and,  while  at  work  in  his  field,  he 
was  approached  by  two  patent-right  agents,  and  urged  to  become  an  agent 
for  the  sale  of  certain  plows,  and  to  take  a  lease  for  such  purpose  for  the 
term  of  five  years,  to  which  he  finally  consented,  and  signed  the  lease  and 
two  or  three  other  papers,  for  the  sole  'purpose,  as  he  understood  and  was 
informed,  of  making  him  agent,  no  note  being  required  or  mentioned,  but 
it  turned  out  that,  by  this  means,  he,  in  fact,  signed  the  note,  without  any 
idea  he  was  so  doing,  it  was  held,  that  the  proof  sustained  a  verdict  finding 
for  the  defendant,  on  the  ground  of  fraud  and  circumvention  in  procuring 
the  execution  of  the  note. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  J. 
Vanbrunt,  as  assignee  of  R.  R.  Fenner  &  Co.,  against  David 
Singley,  upon  a  promissory  note,  as  follows: 

"$336.  Mason  County,  III.,  Oct.  23,  1872. 

"Four  months  after  date,  we,  or  either  of  us,  promise  to  pay 
R.  R.  Fenner  &  Co.,  or  order,  or  before,  if  made  out  of  the 
sale  of  Fenner's  improved  stubble  and  sub- soil  plow,  three  hun- 
dred and  thirty-six  dollars,  payable  in  bank,  with  ten  per  cent 
interest  per  annum,  and  five  per  cent  attorney's  fees  if  suit  is 
brought  hereon,  for  value  received,  waiving  valuation  and  ap- 
praisement law. 

"David  Singley." 

The  assignment  on  the  back  of  the  note  bore  date  October 
26,  1872. 
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Several  pleas  were  filed,  but,  by  stipulation  of  the  parties, 
all  were  withdrawn,  except  the  general  issue,  with  the  agree- 
ment that  all  matters  of  defense,  by  way  of  fraud  and  circum- 
vention in  procuring  the  execution  of  the  note,  might  be  given 
in  evidence  under  the  general  issue,  and  that  the  plaintiff 
might  rebut  the  same  as  though  proper  pleas  and  replications 
were  filed. 

The  circumstances  under  which  the  note  was  given,  as 
detailed  by  the  defendant,  are  as  follows:  He  could  not  read 
either  writing  or  print,  and  could  barely  write  his  name.  He 
was  about  forty  rods  from  his  house  when  approached  by  Yan 
Horn  and  Bernard,  the  agents  who  took  the  note.  They  came 
in  a  light  wagon,  with  a  patent  plow  on  behind,  and  solicited 
the  defendant  to  take  the  agency  for  the  sale  of  the  plows  for 
four  townships,  and  told  him.  he  must  sign  a  lease,  or  agree- 
ment, to  become  agent.  He  informed  them  he  was  no  scholar, 
and  wanted  to  go  to  the  house,  that  his  daughter  might  read 
the  papers,  but  they  declined,  saying  they  were  in  a  hurry. 
After  much  talk,  the  defendant  signed  the  papers,  which  were 
represented  as  being  an  agreement  fpr  an  agency  and  an  order 
for  some  plows.  He  is  positive  that  a  note  was  never  men- 
tioned, and  had  no  idea  he  was  signing  anything  of  the  kind. 
These  men  carried  with  them  blank  leases  and  orders,  and, 
it  also  seems,  notes.  The  printed  lease  recites  that  the 
party  of  the  second  part  had  carefully  examined  the  agree- 
ment, and  fully  understood  its  conditions,  and  that  the  note 
he  gave  to  the  party  of  the  first  part,  of  the  same  date,  for  the 
sum  of  $336,  was  for  the  consideration  of  the  lease,  and  for 
no  other;  that  he  had  carefully  examined  the  contract  before 
signing  the  same,  and  that  he  gave  the  note  therein  described 
for  the  consideration  therein  set  forth,  and  no  other,  and  with 
no  other  understanding. 

After  reading  the  lease,  or  agreement,  in  evidence,  the  de- 
fendant read  the  papers  marked  3  and  4,  against  plaintiff's 
objection,  which  are  as  follows: 
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"No.  3.  October  %%  1872. 

"P.  Hanny  &  Co.,  Peoria,  Illinois,  Manufacturers  of  Fennels  Improved 
Stubble  and  Trench  Plow  : 

"  I, ,  do  hereby  order  48  plows,  I  having  leased  four 

townships  for  five  years,  having  contracted  the  selling  of  48 
plows,  to  be  furnished  at  agents'  prices. 

"R.  R.  Fenner." 

«  No.  4.  October  25,  1872. 

"  On  delivery  at  Peoria,  R.  Hanny  &  Co.,  1872,  of  Fenner's 
improved  stubble  and  trench  plow,  one  12  inch,  I  promise  to 
pay  shop  price,  or  order,  the  sum  of  $15,  with  interest  at  the 

rate  of  ten  per  cent  after  due. 

"David  Sing-ley." 

The  defendant  further  testified :  "  When  I  first  saw  Yan 
Horn  and  Bernard,  they  came  to  me  in  my  orchard.  The  first 
thing  they  said  to  me  was,  they  wanted  me  to  act  as  agent, 
and  sell  plows.  We  talked  a  long  time  about  it.  I  was  to 
try  to  sell  48  plows,  and  was  to  pay  them  $336.  They  were 
to  send  me  a  sample  plow  to  Manito,  and,  if  I  did  not  sell  48 
plows,  I  was  to  give  them  up  their  papers  and  they  were  to 
give  me  mine,  or  give  me  longer  time  in  which  to  sell.  There 
was  nothing  said  as  to  how  I  was  to  secure  them  for  the  $336. 
They  did  not  ask  any  security.  There  was  nothing  said  about 
any  note,  nor  was  any  read  to  me ;  I  swear  to  that  positively.  I 
remember  of  giving  them  a  property  statement,  and  signing 
my  name  on  the  back  of  the  note.  They  said  it  was  an  agree- 
ment to  make  me  agent." 

The  jury  found  a  verdict  for  the  defendant,  upon  which  the 
court  rendered  judgment,  overruling  a  motion  by  the  plaintiff 
for  a  new  trial. 

Messrs.  Fullerton  &  Wallace,  for  the  appellant. 

Mr.  S.  C.  Conwell,  and  Mr.  John  W.  Pitman,  for  the  ap- 
pellee. 

Per  Curiam:  This  was  an  action  by  appellant,  against  ap- 
pellee, as  maker,  upon  a  promissory  note  payable  to  B.  R. 


284  Adams  et  al.  v.  Russell.  .        [Jan.  T. 

Syllabus. 

Fenner  &  Co.,  and  by  them  assigned  to  appellant  before  ma- 
turity. The  defense  set  up  was,  fraud  and  circumvention  in 
obtaining  the  making  and  executing  of  the  note. 

It  is  insisted  the  verdict  was  against  the  evidence,  and  that 
the  court  erred  in  admitting  evidence  and  in  giving  an  instruc- 
tion and  modifying  another. 

It  was  testified  by  the  defendant,  that  he,  being  a  farmer, 
unable  to  read  or  write  English,  further  than  to  write  his 
name,  when  at  work  in  his  field  was  approached  by  a  patent- 
right  agent,  and  solicited  to  become  an  agent  for  the  sale,  etc., 
in  four  certain  townships  in  Mason  county,  of  Fenner's  im- 
proved stubble  and  sub- soil  plow,  and  take  a  lease  for  such 
purpose  for  the  term  of  five  years;  that  he  consented,  and 
signed  the  lease  and  some  two  or  three  other  papers,  for  the 
sole  purpose,  as  he  understood,  of  having  himself  constituted 
such  agent;  that  he  had  no  idea  of  signing  any  note,  nor  was 
there  any  talk  whatever  in  regard  thereto,  but  some  how,  his 
signature  was  got  to  the  note  on  this  occasion. 

Upon  an  examination  of  all  the  testimony  in  the  case,  we 
find  no  sufficient  reason  why  the  verdict  should  be  set  aside  on 
the  ground  of  its  not  being  sustained  by  the  evidence.  The 
instruction  complained  of  as  having  been  given,  appears  from 
the  amended  record  not  to  have  been. given. 

We  find  an  error  in  the  admission  of  one  item  of  evidence, 
and  in  the  modification  objected  to  of  one  instruction;  but  we 
do  not  regard  the  same  as  of  so  material  a  character  that  it 
should  cause  a  reversal  of  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 


Lyman  L.  Adams  et  al. 

v. 
J.  S.  &,  G.  S.  Kussell. 

1.  Lien — of  material-man  as  against  vendor  of  land  improved,  who  re- 
purchases and  promises  to  pay  for  materials.  Where  a  vendor  of  land 
reserves  a  vendor's  lien  in  his  deed  to  the  vendee  for  the  unpaid  purchase 
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money,  and  the  vendee  erects  a  house  on  the  land,  and  executes  his  note, 
due  one  day  after  date,  for  the  materials  used  in  such  house,  and  then  re- 
conveys  to  his  vendor,  who,  as  a  part  of  the  consideration  for  the  reconvey- 
ance, agrees  to  pay  such  note,  the  party  who  furnished  the  materials  will  be 
entitled  to  enforce  his  lien  as  a  material-man  against  the  whole  land,  and 
not  merely  against  its  enhanced  value. 

2.  Practice — excluding  improper  evidence  by  instruction.  Where  evi- 
dence which  has  been  improperly  allowed  to  go  to  the  jury  is  excluded  by 
instructions,  and  the  court  can  see  that  no  harm  has  been  done  by  it,  the 
judgment  will  not  be  reversed,  but  if  it  is  a  case  of  doubt  it  might  be  other, 
wise. 

3.  Depositions — if  properly  taken  and  on  file  may  be  used  on  trial.  All 
depositions,  so  long  as  they  are  on  file  in  the  clerk's  office,  if  properly  taken 
and  contain  evidence  pertinent  to  the  issue,  may  properly  be  used  in  evi- 
dence on  the  trial,  and  if  the  party  taking  the  deposition  does  not,  before 
trial,  obtain  leave  to  withdraw  it,  and  fails  or  refuses  to  read  it  himself,  it 
may  be  introduced  by  the  opposite  party. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Dummek  &  Brown,  for  the  appellants. 

Messrs.  Ketch  am  &  Taylor,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  the  fall  of  1870,  Thos.  H.  "Watson,  having  purchased  a 
lot  of  King,  Dayton  &  Adams,  on  which  he  paid  $50,  to 
secure  $700,  the  balance  of  the  price,  when  conveying  it  to 
him  they  reserved  a  vendor's  lien  for  the  amount,  in  the  deed. 
Watson  improved  the  same  by  erecting  a  house  thereon.  In 
constructing  the  house,  he  purchased  of  appellees  the  necessary 
lumber,  for  a  portion  of  which  he  paid  money,  and  for  the  re- 
mainder he  gave  his  note  for  $183.50,  due  one  day  after  date, 
and  drawing  ten  per  cent  interest  per  annum.  The  note  was 
not  paid. 

It  further  appears,  that,  subsequently,  Watson  being  unable 
to  pay  for  the  lot,  it  was  by  arrangement  reconveyed  to  King, 
Dayton  &  Adams,  and  they  surrendered  to  him  his  notes  and 
refunded  to  him  the  $50  he  had  paid  on  the  purchase. 
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Appellees  filed  a  petition  to  enforce  a  materialman's  lien 
for  the  lumber  and  materials  they  had  furnished  for  the  erec- 
tion of  the  building.  A  trial  was  had  by  the  court  and  a  jury, 
resulting  in  a  verdict  in  favor  of  petitioners  for  $255.68.  De- 
fendants entered  a  motion  for  a  new  trial,  but  it  was  overruled 
by  the  court,  and  an  order  was  entered  for  the  payment  of  the 
money  by  a  day  named,  and  in  default  of  such  payment  that 
the  lot  be  sold  to  satisfy  the  decree,  and  thereupon  defendants 
appeal  to  this  court. 

It  is  urged,  that  the  court  below  erred  in  permitting  Sharp, 
who  was  the  clerk  of  appellees  when  the  lumber  was  purchased, 
to  testify  as  to  what  Watson  said  in  reference  to  the  purchase. 
Watson  testified  that  he  was  to  have  the  year  in  which  the 
lumber  was  purchased  in  which  to  pay  for  it,  and  in  support 
of  that  testimony  Sharp  says,  when  he  dunned  Watson  he 
claimed  that  he  was  to  have  a  year. 

Although  this  evidence  was  permitted  to  go  to  the  jury,  it 
was  excluded  by  the  first  and  second  of  appellants'  instruc- 
tions. It  is  seen  it  did  no  harm,  when  all  the  evidence  is 
considered.  Had  it  been  a  case  of  doubt,  it  might  be  other- 
wise. 

It  is  urged  that  the  court  erred  in  permitting  appellees  to 
read  the  answer  to  the  fourth  interrogatory  in  Watson's  depo- 
sition, because  it  is  claimed  that  it  was  immaterial  to  the  issue. 
We  are  not  prepared  to  hold  that  the  answer  was  immaterial. 
One  of  the  disputed  questions  was,  whether  King,  Dayton  & 
Adams  took  a  reconveyance,  claiming  their  vendor's  lien  as 
being  preferred  to  the  lien  for  the  materials.  If,  as  a  part  of 
the  consideration  for  the  reconveyance,  they  were  to  pay  this 
lien,  then  they  took  the  property  subject  to  it,  and  the  promise 
to  pay  this  note  would  give  the  material-man's  lien  a  prefer- 
ence over  their  vendor's  lien.  In  that  point  of  view,  and  for 
such  a  purpose,  it  was  not  immaterial  but  was  highly  proper. 

It  is  next  urged,  that  the  court  erred  in  permitting  appellees 
to  read  the  cross-examination  to  Watson's  deposition.  We 
see  no  objection  to  such  a  practice.  It  has  always  been  un- 
derstood, that  where  one  party  takes  a  deposition,  unless  he 
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obtains  leave  before  the  trial  and  withdraws  it,  if  he  fails  or 
refuses  to  read  it,  the  other  party  may  introduce  it.  All  depo- 
sitions, so  long  as  they  are  on  file  in  the  clerk's  office,  when 
properly  taken  and  containing  evidence  pertinent  to  the  issue, 
may  properly  be  used  as  evidence  on  the  trial. 

We  are  not  of  the  opinion  that  when  the  language  of  the 
first,  second  and  third  of  appellees'  instructions  is  considered, 
they  are  obnoxious  to  the  criticism  urged  against  them.  In 
the  first,  the  jury  are  not  directed  to  find  whether  appellees 
have  established  their  lien,  but  to  determine  whether  they  had 
established  their  claim  for  lumber  furnished  under  the  contract, 
etc.  This  was  proper,  as  that  was  one  of  the  issues  of  fact 
they  were  trying.  In  the  second  they  are  told,  that  if  they 
were  satisfied  that  a  lien  had  attached  for  the  lumber,  it  would 
not  be  defeated  by  a  conveyance  of  the  lot.  The  court  had,  in 
substance,  told  the  jury  in  the  first  instruction  what  facts 
would  constitute  a  lien,  and  it  was  not  necessary  to  repeat 
them  in  the  second.  In  the  third,  the  court  informed  the  jury 
what  would  create  a  lien  on  the  lot,  and  what  they  must  find 
to  have  been  proved  to  warrant  a  verdict  for  appellees,  and 
then  instructs  them  that  if  they  believed  they  had  established 
their  claim,  and  they  did  furnish  the  lumber,  and  the  money 
was  unpaid,  they  should  find  for  petitioners.  The  court  had, 
in  this  instruction,  told  them  what  would  constitute  a  lien, 
and  when  the  suit  should  be  brought  to  preserve  it,  and  that 
they  must  find  the  facts  to  have  been  proved.  When  the 
whole  instruction  is  considered,  we  fail  to  see  that  it  left  a  legal 
question  to  their  finding,  but  only  submitted  facts  for  the  pur- 
pose.    We  perceive  no  objection  to  this  instruction. 

As  to  the  seventh  instruction  asked  by  defendants,  and  re- 
fused, it  is  only  necessary  to  say  that  the  substance  of  all  it 
contained  was  embraced  in  others  that  were  given  for  them. 
Hence  the  court  was  not  required  to  repeat  what  the  jury  had 
already  been  told. 

It  is  urged,  that  when  King,  Dayton  &  Adams  repurchased, 
it  was  done  as  a  foreclosure  of  their  vendor's  lien,  reserved  in 
their  conveyance  to  Watson — that  it  cut  off  the  lien  of  appel- 
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lees,  or  at  least  they  could  only  have  a  lien  on  the  enhanced 
value  of  the  property.  It  could  not  operate  as  a  foreclosure  to 
cut  off  the  lien  of  appellees,  as  they  were  not  parties  to  or  con- 
senting to  the  arrangement.  Their  rights  could  not  be  thus 
disposed  of  without  their  consent,  or  at  least  being  a  party  to 
some  proceeding  designed  to  have  that  effect. 

If  the  arrangement  to  reconvey  embraced  an  agreement  on 
the  part  of  King,  Dayton  &  Adams  to  pay  and  discharge  the 
note  given  for  the  lumber,  and  out  of  which  the  lien  arises,  as 
Watson  testifies  was  the  fact,  then  the  whole  of  the  property 
must  be  held  liable.  In  that  case  they  received,  by  the  convey- 
ance, a  consideration  from  Watson  in  the  price  of  the  land,  and 
having  received  the  consideration  it  is  but  the  simplest  equity 
that  they  should  pay  it,  or  the  land  be  sold  to  discharge  it. 

But  it  is  said  that  Adams  denied  that  any  such  agreement 
was  made.  It  was  for  the  jury  to  weigh  and  consider  the  evi- 
dence, and  find  where  the  preponderance  was,  and  having  done 
so,  we  perceive  no  reason  to  disturb  their  finding. 

All  the  evidence  considered,  we  think  it  sufficient  to  sustain 
the  verdict,  and  the  decree  must  be-affirmed. 

Decree  affirmed. 


Chicago  and  Alton  Kailroad  Company 

v. 

Jonathan  E.  Saunders. 

Negligence — keeping  railroad  fences  in  repair.  Where  a  railroad  com- 
pany is  required  to  keep  its  track  fenced,  and  a  breach  is  made  in  the  fence 
by  parties  not  in  the  employ  or  under  the  control  of  the  company,  and  the 
company  have  no  knowledge  of  such  breach,  and  there  are  no  circumstances 
showing  that  it  was  authorized  to  anticipate  the  breach  being  made,  and  by 
reason  of  such  breach  stock  gets  upon  the  track  and  is  killed  before  the 
company  have  had  a  reasonable  time  to  learn  about  the  breach,  the  com- 
pany will  not  be  liable;  and  a  covenant  or  condition,  in  a  deed  conveying 
land  to  the  company  for  its  track,  to  fence  the  same,  will  not  add  to  the  de- 
fendant's liability  under  the  statute. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Jonathan  E.  Saunders, 
against  the  Chicago  and  Alton  Eailroad  Company,  to  recover 
damages  for  the  killing  of  plaintiff's  horses  on  defendant's 
road. 

It  was  admitted,  on  the  trial,  that  the  defendant  corporation 
owned  the  road  formerly  known  as  the  Chicago  and  Missis- 
sippi railroad,  and  succeeded  to  its  property. 

The  plaintiff  read  in  evidence  a  deed,  dated  September  15, 
1852,  from  Jonathan  E.  Saunders  and  wife  to  the  Chicago  and 
Mississippi  Eailroad  Company,  in  and  by  which  Saunders,  for 
the  consideration  of  $90  and  of  the  covenants  of  the  grantee, 
sold  and  conveyed  to  said  company,  and  its  successors  and 
assigns,  fifty  feet  on  each  side  of  the  track  of  said  railroad 
where  the  same  runs  through  the  west  half  of  the  south-west 
quarter  of  section  14,  township  16,  range  5  west  of  the  third 
principal  meridian.  This  deed  states  that  it  is  made  sub- 
ject to  certain  covenants  by  the  grantee,  one  of  which  is  as 
follows:  "It  is  understood  that  said  company  shall  fence  each 
side  of  the  herein  conveyed  strip  of  land,  within  a  reasonable 
time  after  being  so  requested  to  do  by  the  party  of  the  first 
part."     The  deed  was  executed  only  by  Saunders  and. wife. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$700,  upon  which  the  court  rendered  judgment,  refusing  a 
motion  by  the  defendant  for  a  new  trial. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 
Messrs.  Herndon  &  Orendorff,  for  the  appellee. 

Per  Curiam:  The  evidence  does  not  show  negligence  by 
the  defendant's  servants  in  running  and  operating  its  train, 
whereby  the  plaintiff's  horses  were  killed.  From  the  evidence, 
they  seem  to  have  done  all  that  could  have  been  done,  after  the 
peril  of  the  horses  was  discovered,  to  have  reasonably  avoided 
injuring  them. 

19— 85th  III. 
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The  horses  got  upon  the  track  through  an  opening  made  in 
the  fence  by  persons  in  the  employ  of  the  Springfield  and 
Northwestern  Eailroad  Company.  This  occurred  late  in  the 
evening  of  Saturday,  the  22d  of  November,  1874,  and  the 
horses  were  killed  by  a  freight  train  passing  north,  about  12 
o'clock  the  same  night.  There  is  no  evidence  that  any  em- 
ployee of  the  defendant  was  aware  .of  the  breach  in  the  fence; 
and  we  do  not  think  the  circumstances  proved  are  such  as 
authorized  them  to  anticipate  the  breach  being  made  at  that 
time.  On  the  principle  announced  in  Illinois  Central  Rail- 
road Co.  v.  Sviearingen,  47  111.  206,  there  was  no  right  to 
recover. 

The  covenant  in  the  deed  does  not  add  to  the  defendant's 
liability  under  the  statute,  and  does  not  affect  the  principle. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Letty  Dye,  Admx. 

v. 
William  Noel  et  al.  Exrs. 

1.  Certiorari  under  the  statute — -petition  must  show  diligence.  A 
petition  for  a  certiorari,  under  the  statute,  is  defective  if  it  fails  to  show 
that  the  judgment  sought  to  be  reviewed  was  not  the  result  of  negligence 
in  the  petitioner,  and  that  it  was  not  in  his  power  to  have  taken  an  appeal 
in  the  ordinary  way. 

2.  Same — negligence  in  defense  of  suit.  A  defendant  will  not  be  excused 
for  failing  to  attend  at  the  term  of  the  county  court  to  which  the  summons 
is  made  returnable,  so  as  to  remove  the  cause  by  certiorari  on  the  ground 
that  the  cause  was  not  set  for  hearing  at  that  term.  There  is  no  necessity 
for  a  special  order  setting  down  a  cause  for  hearing  at  the  return  term. 

3.  Same — delay  in  taking  appeal.  Where  a  defendant's  attorney  in  fact 
is  notified  of  the  result  of  a  suit  a  few  days  after  the  rendition  of  judgment, 
and  does  not  procure  an  appeal  bond  until  fifteen  days  after  the  date  of  the 
judgment,  and  mails  the  same  two  days  before  the  expiration  of  the  time 
for  appealing,  and  the  same  is  not  received  by  the  proper  officer  within 
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time,  he  will  be  guilty  of  such  negligence  as  to  preclude  him  from  removing 
the  cause  by  certiorari. 

4.  Same — negligence  in  defending.  A  petition  for  a  certiorari  which 
attempts  to  excuse  the  party  from  defending  at  the  return  term,  on  the 
ground  of  the  absence  of  the  attorney  in  fact  of  the  defendant  in  Ohio  to 
arrange  for  taking  the  depositions  of  witnesses,  is  defective  if  it  does  not 
show  why  this  could  not  have  been  attended  to  without  the  personal  attend- 
ance of  such  attorney, .  and  this  more  especially  if  it  appears  that  such 
attorney  returned  in  time  to  have  been  present  in  court  before  the  trial. 

5.  Costs — administrator  not  personally  liable.  Where  a  certiorUri  under 
the  statute,  taken  by  an  administrator  to  the  circuit  court,  in  a  case  where 
he  is  prosecuting  a  claim,  is  dismissed,  it  is  error  to  render  a  general  judg- 
ment against  him  for  costs.  It  should  be  special,  to  be  paid  in  the  due 
course  of  administration. 

Writ  of  Error  to  the  Circuit  Conrt  of  Ford  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

.  This  case  originated  in  the  county  court  of  Ford  county. 
Letty  Dye,  administratrix  of  the  estate  of  James  Dye,  deceased, 
by  her  attorney  in  fact,  Thomas  C.  Dye,  filed  in  the  county 
court,  for  allowance,  a  claim  against  the  estate  of  Benjamin 
F.  Dye,  deceased.  The  defendants,  William  Noel  arid  David 
A.  Frederick,  were  the  executors  of  the  last  will  of  said  Ben- 
jamin F.  Dye,  deceased.  The  claim  amounted  to  the  sum  of 
$11,512.38.  The  county  court,  on  motion  of  the  defendants, 
dismissed  the  claim,  on  affidavits  showing  the  non-residence 
of  the  claimant,  and  the  insolvency  of  the  security  in  the  bond 
given  by  her  for  costs,  and  the  plaintiff  sought  to  take  the 
case  to  the  circuit  court  by  certiorari  under  the  statute. 

The  circuit  court,  on  dismissing  the  certiorari,  rendered  a 
general  judgment  against  the  plaintiff  for  the  costs,  which, 
among  other  things,  is  assigned  for  error. 

Mr.  M.  H.  Cloud,  for  the  plaintiff  in  error. 

Messrs.  Gray  &  Swan,  for  the  defendants  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Waiving  the  question  whether  the  statutory  writ  of  certio* 
rari  may  be  resorted  to  for  the  purpose  of  bringing  before  the 
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circuit  court,  for  trial  de  novo,  a  cause  tried  in  the  county 
court  sitting  as  a  court  of  probate,  we  are  of  opinion  the 
present  petition  was  defective  in  failing  to  show  that  the  judg- 
ment was  not  the  result  of  negligence  in  the  petitioner,  and 
that  it  was  not  in  the  power  of  the  petitioner  to  have  taken 
an  appeal  in  the  ordinary  way. 

The  petition  shows  that  the  summons  was  returnable  to  the 
May  term,  1875,  of  the  Ford  county  court,  and  then  seems  to 
try  to  excuse  the  failure  of  the  petitioner  to  attend  at  that  term, 
by  alleging  that  the  cause  was  not  set  for  hearing  at  that 
term.  If  the  summons  was  properly  served  the  requisite  time 
before  court,  (and  this  is  not  negatived,)  the  cause  stood,  by 
virtue  of  the  statute,  for  hearing  at  that  term,  and  there  was 
no  necessity  for  a  special  order  of  the  court  setting  it  down 
for  hearing.  The  rule  laid  down  in  Cushman  v.  Mice  et  al. 
1  Scam.  566,  is,  that,  "  when  a  party  brings  an  action,  he  is 
bound  to  attend  to  it  through  all  its  stages,  either  by  himself 
or  agent,  and  if  he  omits  to  do  so,  he  must  abide  by  the  con- 
sequences of  his  inattention,  unless  he  set  out,  with  precision, 
such  facts  and  circumstances  as  show  that  it  was  not  in  his  power 
to  take  an  appeal  in  the  ordinary  way,-  by  the  exercise  of  every 
reasonable  degree  of  attention  and  care."  And  in  Lord  et  al. 
v.  Burke,  4  Gilm.  367,  in  speaking  of  the  statute  authorizing 
a  %,rtiorari,  the  provisions  of  which  were  substantially  the 
same  as  the  present  statute  upon  that  subject,  the  court,  by 
the  judge  delivering  the  opinion,  said:  "I  apprehend  that  a 
proper  construction  of  this  section  of  the  statute  would  require 
a  party  desiring  to  appeal  from  the  decision  of  a  justice  of  the 
peace,  to  use  something  more  than  ordinary  diligence  to  per- 
fect his  appeal,  before  he  would  be  entitled  to  bring  his  cause 
into  the  circuit  court  by  writ  of  certiorari /  nor  is  it  the  par- 
ticular sum  in  controversy,  or  the  hardship  of  the  case,  which 
will  dispense  with  this  diligence." 

The  necessity  for  the  attorney  in  fact  of  .the  petitioner  to  go 
to  Ohio,  where  the  witnesses  resided,  to  arrange  about  taking 
their  depositions,  is  not  apparent.  Why  this  might  not  as 
readily,  and  with  less  expense,  have  been  attended  to  by  peti- 
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tioner,  who  resided  in  Ohio,  or  by  some  other  attorney,  residing 
near  the  witnesses,  is  not  shown;  nor  is  it  shown  that  the  ser- 
vice was  such  as  required  a  personal  visit  of  the  attorney  in 
fact,  in  any  other  view;  and  it  does  not  appear  that  the  attor- 
ney in  fact  had  any  sufficient  reason  to  assume  that  the  cause 
was  not  set  for  hearing  at  the  May  term,  1875.  It  is  not 
alleged  the  summons  was  not  served  in  time  for  that  term; 
that  the  case  had  been  ordered  continued,  or  to  be  heard  at  a 
different  term,  or  that  those  representing  the  parties  had  agreed 
it  should  not  be  heard  at  that  term.  Besides,  it  appears  that 
if  the  attorney  in  fact  had  gone  to  the  county  seat,  immediately 
after  his  return  from  Ohio,  he  wTould  then  have  been  there  in 
time  for  the  hearing.  Moreover,  he  was  notified,  by  letter,  a 
few  days  after  the  judgment  was  rendered,  (which  was  on  the 
31st  of  May,)  of  the  result.  He  then  delayed  until  the  14th 
of  June,  when  he  went  to  the  county  seat  and  obtained  an 
appeal  bond.  He  then  returned  to  his  home,  but,  instead  of 
having  the  bond  signed  and  returned  at  once,  he  spent  two 
days — the  15th  and  16th — in  Indiana.  Then,  on  the  17th,  he 
inclosed  the  appeal  bond  in  an  envelope,  properly  addressed, 
and*placed  it  in  the  mail.  The  19th  was  the  last  day  within 
which  the  appeal  could  be  taken,  and,  although  he  says  the 
bond  should  have  reached  the  county  seat  on  the  17th,  it  is 
manifest  this  could  only  be  anticipated  on  the  assumption  of 
the  prompt  arrival  of  mail  trains,  and  the  speedy  change  of 
mail  matter  and  delivery  by  the  proper  officers.  There  was 
one  change,  or  transfer,  as  we  understand  the  petition,  of  the 
mail  from  one  road  to  another,  and  this,  as  the  public  know 
from  experience,  is  a  frequent,  if  not  universal,  cause  of  delay 
in  the  transmission  of  mail  matter.  We  think,  in  view  of  the 
seemingly  unnecessary  delay  from  about  the  1st  to  the  14th 
of  the  month,  in  making  an  effort  to  get  an  appeal  bond, — the 
apparently  inexcusable  delay  by  being  in  Indiana  on  the  15th 
and  16th,  and  the  failure,  after  that  time,  to  adopt  a  prompt 
and  certain  mode  of  transmitting  the  appeal  bond, — there  was 
a  failure  to  exercise  that  high  degree  of  diligence  to  perfect 
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the  appeal  that  this  court  has  uniformly  held  indispensable  to 
prosecute  a  writ  of  certiorari  under  the  statute. 

The  judgment,  however,  should  have  been  special,  and  not 
general;  and  for  that  error  it  must  be  reversed,  and  the  cause 
remanded  with  directions  to  the  court  below  to  enter  judg- 
ment against  the  petitioner,  to  be  paid  in  the  due  course  of 
administration. 

Judgment  reversed. 


The  City  of  Paris 

v. 

Daniel  R.  Cracraft. 

1.  Damages— -for  injury  caused,  in  part,  by  third  party.  Where  a  city- 
is  sued  for  negligence  in  constructing  a  sewer  of  insufficient  capacity  to 
carry  off  all  the  water  during  heavy  rains,  whereby  the  plaintiff's  lot  is 
flooded,  if  it  appears  that  the  injury  was  caused,  in  part,  by  the  owner  of 
an  adjacent  lot  filling  up  the  same,  and.  stppping  a  natural  drain,  the  city 
will  not  be  liable  for  the  entire  damages  sustained. 

2.  Cities — awarding  execution.  It  is  error  to  award  an  execution  against 
a  city. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Daniel  P.  Cracraft, 
against  the  city  of  Paris,  for  causing  water  to  flow  upon  and 
injure  the  plaintiff's  premises,  by  the  construction  of  an  in- 
sufficient sewer  along  the  same  to  carry  off  the  water. 

The  proof  showed  that  the  water  formerly  flowed,  by  a 
natural  drain,  through  a  lot  of  a  Mr.  Jones,  which  he  filled 
up,  and,  in  consequence  thereof,  a  greater  quantity  of  water 
was  caused  to  flow  through  the  sewer,  which  was  not  of  suffi- 
cient capacity  to  carry  off  all  the  water  during  a  heavy  rain. 
The  case  was  tried,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $50  and  costs. 
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The  court  below  refused  the  following  instructions  on  the 
part  of  the  defendant: 

"  If  the  jury  believe,  from  the  evidence,  that  the  water  on 
the  lot  east  of  the  premises  of  plaintiff  was  forced  upon  the 
plaintiff's  premises  by  reason  that  the  owner  filled  up  the 
same  full,  and  the  injury  was  occasioned  thereby  to  plaintiff, 
then  the  jury  will  find  for  the  defendant." 

"If  the  jury  believe,  from  the  evidence,  that  a  portion  of 
the  injury  sustained  by  plaintiff  was  occasioned  by  reason  of 
the  adjacent  lot  of  Mr.  Jones  being  filled  up,  it  is  proper  for 
the  jury  to  make  such  deduction  in  the  case." 

Mr.  Robert  L.  McKinlat,  for  the  appellant. 
Messrs.  Trogdon  &  Capps,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

There  is  some  evidence  in  the  record  tending  to  show  the 
damages  suffered  by  plaintiff  may  have  been  occasioned,  in  part, 
at  least,  by  the  fact  Jones  had  raised  his  lot  in  the  immediate 
vicinity,  by  filling  in  dirt.  If  that  is  so,  the  injury  to  plain- 
tiff's premises  was  not  caused  wholly  by  the  negligent  conduct 
of  the  city.  Instructions  asked  by  defendant  on  that  branch 
of  the  case  presented  the  law  fairly,  and  ought  to  have  been 
given.  It  was  error  to  award  execution  against  the  city,  as 
was  done.  City  of  Bloomington  v.  Brohaw,  77  111.  194,  and 
cases  cited. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 
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Philip  F.  Scanlan 

v. 

Thomas  Cobb,  Guardian,  etc. 

1.  Lunatic — conveyance — terms  on  which  it  will  be  set  aside.  Where  a 
conveyance  of  land  is  set  aside  in  equity  on  the  ground  of  the  insanity  or 
lunacy  of  the  grantor,  and  an  account  taken,  the  grantee,  having  purchased 
in  good  faith,  without  any  knowledge  of  the  alleged  insanity,  will  be  enti- 
tled to  be  reimbursed  that  which  he  has  paid  on  the  same. 

2.  Where  a  purchase  from  an  insane  person  is  made,  and  a  conveyance 
obtained  in  good  faith,  for  a  sufficient  consideration,  without  knowledge  of 
the  insanity,  the  consideration  must  be  returned  before  the  conveyance  can 
be  avoided. 

3.  Where  a  person,  apparently  of  sound  mind,  and  not  known  by  the 
other  party  to  be  otherwise,  enters  into  a  contract  which  is  fair  and  bona 
fide,  and  which  is  executed  and  completed,  and  the  property  which  is  the 
subject  matter  of  the  contract  can  not  be  restored  so  as  to  put  the  parties  in 
statu  quo,  courts  have  held  that  such  contract  can  not  be  set  aside  either  by 
the  alleged  lunatic  or  those  who  represent  him. 

4.  Parties  in  chancery — bill  to  avoid  deed  for  insanity.  Where  a 
conveyance  of  land  is  sought  to  be  set  aside  for  insanity  in  the  grantor,  and 
also  a  deed  of  trust  given  by  the  grantee  to  secure  the  payment  of  money, 
the  person  whose  debt  is  thus  secured,  as  well  as  the  trustee,  is  an  indis- 
pensable party  to  the  suit. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  "Williams,  Judge,  presiding. 

Messrs.  Lyman  &  Jackson,  for  the  appellant. 

Messrs.  Montgomery  &  Waterman,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  appellee,  Thomas  Cobb,  acting  as  guardian  of  Mrs. 
Fanny  Hendricks,  by  virtue  of  an  order  of  the  Probate  Court 
of  St.  Louis,  Mo.,  made  on  the  24th  day  of  October,  1874,  ad- 
judging her  insane  and  appointing  him  her  guardian,  filed  his 
bill  in  the  court  below,  against  Philip  F.  Scanlan  and  David 
B.  Lyman,  praying  for  a  decree  setting  aside  a  deed  executed 
by  his  ward  to  Scanlan  on  the  4th  day  of  February,  1871,  for 
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a  certain  lot  on  Fourth  avenue,  in  Chicago,  and  a  deed  of  trust 
on  the  same  property,  executed  subsequently  by  Scanlan  to 
Lyman,  as  trustee  of  one  Aaron  C.  Goodman,  and  also  requir- 
ing Scanlan  to  account  for  the  rents  of  the  property.  The 
ground  upon  which  this  relief  was  prayed  was,  that  Mrs.  Hen-' 
dricks  was  insane  when  she  executed  the  deed  to  Scanlan. 

Scanlan  and  Lyman  answered  separately.  Scanlan  denied 
the  insanity  charged,  and  alleged  that  he  was  a  purchaser  in 
good  faith,  for  full  value,  without  any  notice  that  it  was  claimed 
Mrs.  Hendricks  was  insane.  Lyman  denied  all  knowledge  of 
the  alleged  insanity  of  Mrs.  Hendricks,  and  set  up  that  Good- 
man, in  good  faith,  loaned  Scanlan  $4000,  on  the  security  of 
the  lot,  and  accepted  the  deed  of  trust  upon  the  belief  that  the 
title  was  in  Scanlan,  as  disclosed  by  the  records. 

The  court,  on  hearing  the  evidence,  decreed  that  the  deed  to 
Scanlan  and  the  deed  of  trust  to  Lyman  be  set  aside;  that 
Scanlan  account  for  the  rents  of  the  property;  and  directed  the 
master  in  chancery  to  state  and  report  the  account. 

The  master  reported  a  balance  due  from  Scanlan  of  $784.17, 
for  which  a  personal  decree  was  rendered  against  him. 

The  appeal  is  prosecuted  by  Scanlan  only. 

There  are  two  grounds,  at  all  events,  upon  which,  in  our 
opinion,  the  decree  should  be  reversed: 

1st.  The  evidence  is  clear  that  Scanlan  had  no  personal 
knowledge  that  Mrs.  Hendricks  was  insane  when  he  purchased 
and  paid  for  the  property.  He  negotiated  with  Yan  Worrjter, 
who  was  acting  under  a  power  of  attorney,  ample  in  its  terms 
and  regular  upon  its  face,  and  Yan  Wormer  not  only  failed  to 
communicate  to  Scanlan  that  Mrs.  Hendricks  was  insane,  but 
he  persists  that  she  was  perfectly  sane,  both  when  she  executed 
the  power  of  attorney  to  him  and  when  she  acknowledged  the 
deed  to  Scanlan,  and  for  a  long  time  subsequent  thereto.  The 
deed  was  executed  and  acknowledged  before  Lucien  B.  Adams, 
a  United  States  Commissioner  at  Springfield,  in  this  State, 
who,  many  years  before,  had  been  acquainted  with  Mrs.  Hen- 
dricks, and  he  was  also  of  opinion  she  was  perfectly  sane  at  the 
time.     It  does  not  appear  that  Scanlan  had  ever  had  any  per- 
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sortal  acquaintance  with  Mrs.  Hendricks  prior  to  his  purchase, 
and  the  proof  is  uncontradicted  that  always  before,  and  for 
some  months  after  she  conveyed  to  him,  she  was  suffered  by 
her  friends  to  travel  at  her  will  and  do  as  she  pleased  in  every 
respect.  The  price  paid  for  the  property  may  have  been  less 
than  its  actual  worth,  but  if  Yan  Wormer  tells  the  truth,  it 
was  the  highest  that  he  could  then  obtain  for  it.  There  was 
an  urgent  necessity  for  immediate  sale.  It  was  incumbered 
by  a  deed  of  trust  securing  a  debt  for  $700,  with  accruing  inter- 
est, which  was  past  due,  and  the  creditor  was  refusing  to  ex- 
tend the  time  of  payment;  in  addition  to  which,  there  were 
claims  due,  which  were  liens  on  the  property,  for  taxes  and 
special  assessments,  amounting  in  the  aggregate  to  $168.68. 
[Reasonable  effort  was  made,  by  advertising,  both  in  a  daily 
newspaper  and  with  a  prominent  real  estate  dealer,  to  procure 
purchasers.  Mrs.  Hendricks  neither  had  money  herself,  nor 
was  able  to  procure  any  from  her  friends,  to  relieve  the  prop- 
erty from  the  liens,  otherwise  than  by  its  sale.  ■  We  fail,  in 
the  entire  evidence,  to  discover  sufficient  grounds  to  question 
the  good  faith  of  Scanlan  in  making  .the  purchase. 

The  court  below,  in  directing  the  account,  excluded  the  con- 
sideration of  payments  made  by  Scanlan,  other  than  those 
which  constituted  liens  on  the  property  at  the  time  of  the 
purchase.  In  this,  there  was  error.  Scanlan  having  acted  in 
good  faith,  and  without  culpable  negligence,  is,  upon  the  clear- 
est principle  of  justice  and  morality,  entitled,  at  all  events,  to 
be  reimbursed  that  which  he  has  paid,  and  which  Mrs.  Hen- 
dricks has  had  the  benefit  of.  Courts  of  equity  interfere  to 
set  aside  conveyances  made  by  insane  persons,  upon  the  ground 
of  fraud — it  being  presumed  that  the  lunatic,  by  reason  of  his 
or  her  condition,  has  been  overreached — and  it  could  not  be 
tolerated  that  while  protecting  the  lunatic  against  fraud,  they 
should  aid  him  or  her  in  committing  frauds  upon  others. 
There  is  no  more  reason,  in  good  morals,  why  a  lunatic  should 
not  pay  his  or  her  debts  lawfully  contracted,  or  those  which 
are  clearly  and  unquestionable  contracted  for  the  benefit  of  the 
lunatic,  than  why  a  sane  person  should  not;  and  it  is  equitable 
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and  right  that  a  person  paying  such  debts  for  the  lunatic,  un- 
der an  honest  belief  that  he  was  legally  obligated  so  to  do, 
although  it  turns  out  he  was  mistaken  as  to  the  obligation 
resting  upon  him,  should  be  reimbursed. 

In  Menkins  v.  Lightner,  18  111.  282,  the  decree  was  re- 
versed solely  upon  the  ground  that  the  amount  of  purchase 
money  paid  to  the  lunatic  was  not  allowed  to  the  other  party 
in  stating  the  account.  And  the  English  doctrine,  and  that 
recognized  generally  by  the  courts  in  this  country,  is,  where  a 
purchase  from  an  insane  person  is  made  and  a  conveyance  ob- 
tained in  good  faith,  for  a  sufficient  consideration,  and  without 
knowledge  of  the  insanitv,  the  consideration  must  be  returned 
before  the  conveyance  will  be  avoided.  And  the  courts  have 
gone  further,  and  held,  that  where  persons  apparently  of  sound 
mind,  and  not  known  by  the  adverse  party  to  be  otherwise, 
enter  into  a  contract  which  is  fair  and  bona  fide,  and  which  is 
executed  and  completed,  and  the  property  which  is  the  subject 
of  the  contract  can  not  be  restored  so  as  to  put  the  parties  in 
stat%i  quo,  such  contracts  can  not  be  set  aside  either  by  the 
alleged  lunatic  or  those  who  represent  him.  Eaton  v.  Eaton, 
8  Yroom,  108;  Niel  v.  Morley,  9  Yesey,  Jr.  478;  Molton  v. 
Camroux,  2  Exch.  487;  Price  v.  Berrington.  7  Eng.  Law  & 
Eq.  254;  Carr  v.  Holiday,  5  Ired.  Eq.  167;  Sprague  v.  Duell, 
11  Paige,  480;  Loomis  v.  Spencer,  2  id.  153;  Young  v.  Ste- 
vens, 48  "N.  H.  133;  Lavere  v.  Gilkyson,  4  Barr,  375;  Beale 
v.  Lee,  10  id.  56;  EC.  JSf.  Bank  v.  Moore,  78  Penn.  State 
K.  414. 

The  items  of  $28.93  and  $22.50,  paid  by  Scanlan  to  Wright 
&  Terrill,  seem  to  have  been  honestly  due  to  them  from  Mrs. 
Hendricks,  and  since  they  were  paid  upon  her  order  to  Wright 
&  Terrill,  without  notice  that  she  was  insane,  there  can  be  no 
question  they  were  paid  in  good  faith,  and  they  should  be 
allowed. 

The  $2200  paid  by  Scanlan  to  Yan  Wormer  on  the  deferred 
payments,  seems  also  to  have  been  paid  in  good  faith;  and 
Yan  Wormer  testifies  that  he  paid  all  that  he  received,  and 
more,  to  Mrs.  Cobb,  the  wife  of  appellee,  and  sister  of  Mrs. 
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Hendricks,  for  Mrs.  Hendricks.  If  Mrs.  Hendricks  received 
the  benefit  of  this  money,  either  in  the  payment  of  debts,  or 
in  the  furnishing  of  necessaries  for  her  use,  there  can  be  no 
question  she  should  be  held  responsible  for  it.  But  even  if 
she  did  not  thus  receive  the  benefit  of  it,  it  would  seem,  on 
the  principle  recognized  by  the  authorities  above  referred  to, 
her  recourse  should  be  on  Yan  "Wormer  and  not  on  Scanlan. 

2d.  The  bill  discloses,  as  well  as  the  answers  and  proofs, 
that  after  the  execution  of  the  deed  by  Mrs.  Hendricks  to 
Scanlan,  Scanlan  executed  a  deed  of  trust  on  the  property  to 
Lyman,  as  trustee,  to  secure  a  loan  of  $4000  he  had  effected 
from  Aaron  C.  Goodman,  on  the  faith  of  this  security,  and  to 
whom  he  gave  his  promissory  note  for  the  amount.  Lyman 
had  but  the  naked  legal  title,  with  the  duty  to  sell  on  default 
of  payment  of  the  amount  secured  by  his  deed,  when  due,  but 
the  substantial  equitable  interest  was  in  Goodman.  The  rule 
in  such  cases,  as  to  parties,  is  thus  stated  in  Story  Equity 
Pleadings,  §  207:  "The  general  rule  in  cases  of  this  sort  is, 
that  in  suits  respecting  trust  property,  brought  either  by  or 
against  the  trustees,  the  cestuis  que  trust  (or  beneficiaries),  as 
well  as  the  trustees,  are  necessary  parties.  And  when  the  suit 
is  by  or  against  the  cestuis  que  trust  (or  beneficiaries),  the 
trustees  also  are  necessary  parties."  The  trustees  have  the  legal 
interest,  and  therefore  they  are  necessary  parties.  The  cestuis 
que  trust  (or  beneficiaries)  have  the  equitable  and  ultimate  in- 
terest to  be  affected  by  the  decree,  and  therefore  they  are  ne- 
cessary parties."  See,  also,  1  Daniell's  Oh.  Pleading  &  Prac. 
(Perkins'  Ed.)  252.  The  rule  has  some  exceptions,  unimpor- 
tant however,  to  the  present  question. 

Goodman  was  clearly  a  necessary  party,  and  it  was  error  to 
deprive  him  of  his  security  without  giving  him  an  opportunity 
to  be  heard. 

We  are  by  no  means  satisfied  with  the  proof  of  the  insanity 
of  Mrs.  Hendricks,  at  the  time  she  executed,  the  deed  to  Scan- 
lan. Her  three  sisters,  Mrs.  Cobb,  wife  of  appellee,  Miss 
Georgia  Moseley,  and  Mrs.  Fowler,  as  well  as  the  husband  of 
Mrs.  Fowler,  are  quite  positive  that  she  was  insane  as  early  as 
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1868,  yet  they  acted,  until  some  time  after  the  execution  of 
the  deed,  as  if  they  believed  she  was  sane.  They  made  no 
effort  to  have  a  conservator  or  guardian  appointed  for  her. 
They  permitted  her  to  go  and  come  at  pleasure,  and  made  no 
effort  to  interfere  with  her  control  of  her  property.  There  is 
no  evidence  that  either  of  them,  prior  to  her  conveyance  to 
Scanlan,  (with  the  exception  of  Mrs.  Cobb,  and  in  this  she  is 
contradicted,)  ever  spoke  of  her  to  others  as  insane.  Miss 
Mosely,  who  discovered,  as  she  now  says,  from  her  letters  in 
1868,  that  she  was  insane,  and  that  she  was  frequently  in  peril 
of  her  life  from  her,  on  the  4th  of  July,  1869,  wrote  to  Mrs. 
Hendricks'  agents  at  Chicago,  Wright  &  Terrill,  informing 
them  of  her  recent  arrival  in  St.  Louis  and  of  her  serious  sick- 
ness, but  then  convalescence,  requesting  them  to  write  to  Mrs. 
Hendricks  a  full  account  of  the  situation  of  her  business  in 
their  hands — in  other  words,  requesting  them  to  correspond 
with  and  communicate  information  to  a  person  who  was,  by 
reason  of  her  insanity,  incapable  of  corresponding  or  compre- 
hending business  matters. 

Mr.  Fowler,  who  discovered  that  she  was  wild,  incoherent, 
unable  or  disinclined  to  any  labor,  and  had  difficulty  in  pre- 
venting her  from  drowning  his  child,  wished  her  to  stay  with 
him  as  a  housekeeper,  in  consequence  of  his  wife  being  in  ill 
health. 

And  Mrs.  Cobb  permitted  her  to  leave  her  house  for  Chi- 
cago, only  going  with  her  to  the  cars,  with  no  one  to  watch  or 
look  after  her,  and  with  no  assurance  of  any  proper  person  to 
receive  her  at  Chicago,  with  from  one  to  two  hundred  dollars 
on  her  person. 

Mrs.  Hendricks  entered  The  TJlrich  Home,  at  Springfield, 
Illinois,  in  December,  1870 — came  there  unattended,  made  her 
own  arrangements  for  remaining  there,  and  left  there  in  the 
following  April,  of  her  own  accord,  and  unattended. 

These  circumstances  are  not  absolutely  incompatible,  it  is 
true,  with  the  testimony  of  these  witnesses,  that  she  was  all 
the  while  incompetent  to  do  any  legal  act  by  reason  of  her  in- 


302  Scanlan  v.  Cobb.  [Jan.  T. 

Opinion  of  the  Court. 

sanity,  but  their  tendency  is  strongly  to  discredit  the  accuracy 
of  their  memories  and  judgments. 

There  are  several  other  witnesses  who  corroborate  these  wit- 
nesses, however,  in  the  opinion  that  Mrs.  Hendricks  was  in- 
sane during  the  winter  of  1870-71,  and  afterwards;  but  none 
of  them  speak  of  any  test  that  could  be  regarded  as  conclusive 
as  to  the  strength  of  her  mind  in  regard  to  business  matters. 
They  speak  of  her  being  sometimes  dull,  sleepy,  indolent,  care- 
less in  her  dress,  and  disgusting  and  wanton  in  her  attitudes; 
that  she  was  sometimes  irritable  and  wild  in  her  manner,  and 
incoherent  in  her  speech,  and  had  a  strange  look  in  her  eyes. 
Yan  Wormer  and  Adams  testify  that  she  talked  rationally 
about  her  business  matters,  and  that  when  she  executed  the 
power  of  attorney  and  the  deed,  in  their  opinion  she  was  sane 
and  competent  to  transact  business.  Wright  &  Terrill  were 
her  agents  for  the  care  and  renting  of  her  property  in  Chicago, 
and  they  had  communication  with  her  by  letter  from  1866  un- 
til after  the  property  was  conveyed  to  Scanlan,  and  they  never 
discovered  any  symptoms  of  mental  derangement  or  weakness 
in  her  letters.  Judge  Moody,  of  St.Louis,  conversed  with  her, 
after  the  execution  of  the  deed,  probably  in  1871,  just  before 
she  became  an  inmate  of  The  House  of  the  Good  Shepherd, 
and  he  thought  she  was  perfectly  rational.  "Woodward,  and  a 
brother  of  Scanlan,  had  a  lengthy  conversation  with  her,  after 
she  became  an  inmate  of  The  House  of  the  Good  Shepherd, 
and  they  discovered  no  symptoms  of  insanity.  Hale,  the  cler- 
gyman, and  Dresser,  the  physician  in  charge  of  the  Ulrich 
Home,  discovered  nothing  indicating  insanitv  in  her. 

She  resided  with  her  sister,  Mrs.  Fowler,  at  Logan  sport, 
Ind.,  for  some  time  in  the  spring  and  summer  of  1871,  and, 
during  that  time,  visited  and  professionally  consulted  McCon- 
nell  &  Thornton,  attorneys  at  law.  The  visit  occurred  on  the 
3d  of  May,  1871,  just  three  months,  lacking  one  day,  after 
she  executed  the  deed  to  Scanlan.  McConnell  testifies  that  he 
had  never  seen  or  known  of  her  before;  that  she  communicated 
to  him  the  details  of  the  transaction  with  Scanlan ;  stated  her 
business  very  lucidly  and  clearly,  and  from   the  information 
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communicated  by  her.  from  her  memory  alone,  he  wrote  to 
Yan  Wormer,  who  was  also  a  stranger  to  him,  at  his  address, 
514  Pine  street,  St.  Louis,  Mo.,  giving  the  number  and  amounts, 
and  months  when  due,  of  the  Scanlan  notes,  what  they  had  been 
obtained  for,  saying  that  she  had  been  informed  he  had  turned 
them  over  to  Mrs.  Cobb,  who  had  no  authority  to  receive  them, 
and  requesting  that  he  obtain  them  and  send  them  to  her,  and 
that  she  should  hold  him  personally  accountable  for  the  notes. 
He  says  her  statements  were  as  coherent  and  intelligent  as  those 
of  any  person  for  whom  he  ever  transacted  business,  and,  from 
what  he  observed,  her  mind  was  in  a  perfectly  healthy  condition. 
It  would  seem,  the  discrepancy  between  the  witnesses  might, 
probably,  be  reconciled  without  serious  difficulty,  by  bearing 
in  mind  the  undisputed  facts  as  to  the  manner  of  the  life  which 
Mrs.  Hendricks  led  prior  to  1869,  and  her  unfortunate  habits 
after  that  period.  She  was  a  prostitute,  and  had  purchased 
the  property  in  controversy  in  1866,  for  the  purpose  of  keeping 
a  brothel  upon  it,  which,  for  a  time,  she  did.  Afterwards,  she 
caused  the  property  to  be  rented,  and  went  to  Montana,  trav- 
eling with  a  cashier  to  some  bank  there,  as  his  mistress.  From 
Montana  she  went  to  California,  and  thence  to  some  point  on 
the  lower  Mississippi.  There  is  no  pretense  that  her  evil  ways 
were  abandoned  in  California,  and  her  letters  show  she  was  in 
trouble  with  the  police  while  on  the  lower  Mississippi.  Finally, 
in  June,  1869,  she  was  found  by  her  sister,  Mrs.  Cobb,  at  the 
Planters'  House,  in  St.  Louis,  very  sick,  and,  as  Mrs.  Cobb 
says,  insensible.  She  had,  not  unnaturally,  contracted,  in  her 
disorderly  life,  the  vice  of  drunkenness,  and  the  use  of  both 
stimulants  and  opiates,  in  excess,  clung  to  her  until  some  time 
after  the  execution  of  the  deed  to  Scanlan,  if,  indeed,  she  has 
yet  abandoned  it.  The  TJlrich  Home,  at  Springfield,  of  which 
she  was  an  inmate  when  she  executed  the  deed  to  Scanlan,  is 
a  reformatory  for  fallen  women,  as  is  also  The  House  of  the 
G-ood  Shepherd,  which  she  entered  at  St.  Louis.  Her  entrance, 
as  we  have  before  observed,  of  The  TJlrich  Home,  was  volun- 
tary, and,  although  a  watch  was  attempted  to  be  kept  upon 
the  movements  of  its  inmates,  there  was  no  forcible  restraint 


304  Emmons  et  at.  v.  Moore.  [Jan.  T. 

Syllabus. 

of  their  liberty;  and  it  is  in  proof  that  Mrs.  Hendricks,  while 
there,  frequently  visited  a  saloon  near  by,  and  was  many  times 
under  the  influence  of  some  degree  of  intoxication.  To  what 
extent  she  had  access  to  opiates,  is  not  clear.  The  fair  pre- 
sumption, from  all  the  circumstances,  however,  is,  as  frequently 
as  to  intoxicating  liquors.  A  mind  demoralized  by  such  a 
life,  and  stupefied  with  stimulants  and  opiates,  it  would  seem, 
would  oftentimes  appear  to  those  unfamiliar  with  the  causes 
operating  upon  it,  as  crazed  in  the  highest  degree;  and  yet, 
when  the  effects  of  drunkenness  would  pass  off,  it  might  pos- 
sess, in  a  business  point  of  view,  more  than  ordinary  acuteness 
and  intelligence.  It  seems  to  us  most  probable,  that  what 
some  of  the  witnesses  thought  insanity,  was,  in  fact,  but 
drunkenness,  or  the  fits  of  melancholy  and  despondency  natu- 
rally following  it,  aggravated,  perhaps,  by  remorse,  arising 
from  the  recollections  of  a  life  of  sin  and  shame. 

This  view  will  harmonize  the  statements  of  witnesses,  appa- 
rently equally  honest  and  disinterested,  in  the  expressions  of 
different  recollections  and  opinions,  while  any  other  presents  a 
conflict  to  be  settled  only  by  determining  that  some  of  the 
witnesses  have  committed  perjury. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Maetha  E.  Emmons  et  al. 

v. 
Catharine  Moore. 

1.  Trust — when  grantee  of  land  holds  in  trust.  Where  one  buys  land  in 
the  name  of  another,  and  pays  the  consideration  money  for  it,  the  land  will 
generally  be  held  by  the  grantee  in  trust  for  the  person  who  pays  the  con- 
sideration. 

2.  Where  a  father  purchased  and  paid  for  a  tract  of  land  for  a  crippled 
son,  but  had  a  conveyance  made  to  another  son,  who  knew  nothing  of  the 
transaction  at  the  time,  the  reason  for  so  taking  the  deed  being,  that  the 
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crippled  son,  at  the  time,  was  involved  in  debt,  and  the  father  was  living 
with  a  second  wife,  who  would  not  join  Math  him  in  making  a  conveyance 
if  he  should  take  the  deed  to  himself,  it  was  held,  that  the  grantee  held 
simply  the  legal  title  in  trust  for  the  other  son. 

3.  Same— purchaser  without  notice.  Although  a  grantee  in  a  deed  may 
hold  the  legal  title  in  trust  for  another,  this  will  not  preclude  a  third  person 
from  acquiring  the  title  free  from  the  trust  by  sale  on  execution  against  such 
grantee,  if  he  has  no  notice  of  the  manner  in  which  the  title  is  held,  and 
acts  in  good  faith. 

4.  Judicial  sale  —  when  set  aside  as  a  cloud.  Where  an  attorney 
brought  suit  by  attachment  against  his  client  for  the  collection  of  a  fee  of 
$100,  the  client  being  amply  responsible,  and  residing  only  about  sixty 
miles  distant,  where  he  could  have  been  sued  before  a  justice  of  the  peace, 
and  the  debt  made,  if  a  meritorious  one,  and,  under  the  proceedings,  land 
worth  over  $5000  was  sold  for  only  $128,  and  no  notice  of  the  sale  and  pur- 
chase was  ever  given  to  the  client,  it  was  held,  under  the  peculiar  circum- 
stances, that,  as  against  the  attorney,  the  sale  could  not  be  sanctioned,  on 
bill  to  set  aside  the  same  as  a  cloud  upon  the  title. 

5.  Fraud — title  acquired  held  fraudulent.  Where  a  party,  being  a  rela- 
tive, and  on  the  most  intimate  business  relations  with  others  whose  land 
had  been  sold  at  a  grossly  inadequate  price,  on  a  judgment  in  attachment, 
without  the  knowledge  of  the  owners,  acquired  the  certificate  of  purchase, 
which  fact,  as  well  as  the  sale,  he  carefully  concealed,  and  had  a  deed  made 
to  a  third  party  for  his  own  benefit,  it  was  held  that  the  concealment  of  all 
information  from  the  parties  interested  when  the  business  relations  were 
so  intimate,  his  recent  purchase,  together  with  the  inadequate  considera- 
tion, were  sufficient  to  condemn  the  transaction  as  fraudulent,  and  that  it 
could  not  be  sanctioned  in  equity. 

6.  Limitation — under  act  of  1839 — vacant  land.  Where  land  was  sold 
on  execution,  and  shortly  after  the  sale  the  judgment  debtor,  who  had  no 
notice  of  the  sale,  conveyed  the  land  to  another  in  good  faith,  under  which 
conveyance  the  grantee,  and  those  succeeding  him,  paid  all  the  taxes  for 
seven  successive  years  after  the  time  for  redeeming  from  the  sheriff's  sale 
had  expired,  and  while  the  land  was  vacant  and  unoccupied,  and  then  went 
into  possession,  it  was  held  that  the  party  claiming  under  the  sheriff's  sale 
was  barred  under  the  9th  section  of  the  act  of  1839. 

7.  Same — when  it  begins  to  run.  The  statute  begins  to  run  against  a 
purchaser  of  land  at  sheriff's  sale,  in  favor  of  one  acquiring  color  of  title, 
from  the  time  when  such  purchaser  is  entitled  to  a  deed. 

8.  Same— payment  of  taxes.  The  fact  that  two  persons  appear  to  have 
paid  taxes  jointly  on  a  tract  of  land  after  it  is  divided,  will  not  invalidate 
the  payment  of  either  as  to  his  part  of  the  land.  The  manner  in  which 
the  taxes  are  paid  is  not  material. 

20— 85th  III. 
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9.  Same — occupancy  by  squatter.  The  occupancy  of  land  by  a  mere 
squatter  will  not  prevent  the  running  of  the  Statute  of  Limitations  as  to 
vacant  lands,  except  as  to  the  part  actually  occupied. 

10.  Same — enforcement  in  equity.  While  it  is  true,  a  court  of  equity 
might  refuse  to  set  aside  a  title  as  barred  by  the  Statute  of  Limitations,  as 
a  cloud  upon  the  title  of  the  one  claiming  the  benefit  of  the  bar,  yet,  if 
equitable  grounds  of  relief  exist,  the  bar  of  the  statute  may  be  considered 
in  connection  with  them. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Scoville  &  Bayley,  for  the  appellants. 

Messrs.  Sleeper  &  Whiton,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Catharine  Moore,  to 
set  aside  and  cancel,  as  a  cloud  upon  her  title  to  a  tract  of  land 
near  Chicago,  consisting  of  one  hundred  acres,  a  levy  under  a 
writ  of  attachment  at  the  suit  of  Scoville  against  Alex.  McClurg, 
a  judgment,  sheriff's  deed,  and  also  a  deed  from  the  purchaser 
at  the  sheriff's  sale  to  Alfred  W.  Davidson,  and  a  deed  from 
him  to  Martha  E.  Emmons. 

The  defendants  to  the  bill  put  in.  their  answers,  and  after 
replications  were  filed,  the  cause  proceeded  to  a  hearing  on 
the  evidence,  and  a  decree  was  rendered  as  prayed  for  in  the 
bill,  to  reverse  which  this  appeal  was  taken. 

The  land  in  question  consists  of  one  hundred  acres,  and 
was  originally  owned  by  Asa  Farnsworth.  About  the  first  day 
of  March,  1856,  James  McClurg,  Sr.,  purchased  this  tract,  and 
Watson  S.  Hinckley,  at  the  same  time,  purchased  an  adjoining 
tract,  consisting  of  one  hundred  and  sixteen  acres.  The  con- 
sideration paid  by  each  party  was  $5000.  The  land  bought 
by  Hinckley  was  conveyed  to  him  by  Farnsworth,  but  the 
tract  purchased  by  James  McClurg,  Sr.,  was  conveyed  to  Alex. 
McClurg,  a  son,  who  then  resided  at  Racine,  Wisconsin. 
Hinckley  and  McClurg,  Sr.,  resided  at  Westfield,  in  the  State 
of  New  York.     The  deed  from   Farnsworth,  conveying   the 
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land  to  Alex.  McClurg,  was  placed  upon  record  on  the  21st 
day  of  May,  1856. 

At  the  time  the  land  was  purchased,  George  Scoville  was 
residing  in  Chicago,  and  was  engaged  in  the  practice  of  law. 
He  claimed  that  Alex.  McClurg:  was  indebted  to  him  in  the 
sum  of  $100,  for  services  as  an  attorney  in  a  certain  case  insti- 
tuted by  the  firm  of  Smith,  Turner  &  McClurg  against  the 
Racine  and  Mississippi  Railroad  Company,  and,  on  the  16th 
day  of  June,  1859,  he  sued  out  an  attachment,  and  levied  upon 
the  land  in  question.  In  the  following  August  judgment 
was  rendered,  and  on  the  8th  day  of  October  the  premises 
were  sold,  and  bid  off  by  Scoville  for  $128,  the  amount  of 
his  judgment  and  costs.  The  certificate  of  purchase  was  sold 
to  Davidson,  but,  by  his  direction,  it  was  assigned  to  one  Dyer, 
who  obtained  a  sheriff's  deed  for  the  premises  on  the  14th 
day  of  April,  1863.  Dyer  then  conveyed  to  Davidson,  who 
subsequently  conveyed  to  his  daughter,  Martha  E.  Emmons, 
and  this  is  the  title  relied  upon  by  her,  which  the  bill  was 
brought  to  set  aside. 

It  appears,  from  the  evidence,  that  at  the  time  James  McClurg, 
Sr.,  purchased  the  land,  he  had  a  crippled  son,  James  McClurg, 
Jr.,  and  the  land  was  intended  by  the  father  as  a  provision  for 
the  son.  At  the  time  the  deed  was  written  for  Farnsworth  to 
execute,  Mr.  Hinckley,  who  assisted  in  buying  the  land,  and 
was  familiar  with  the  whole  transaction,  testified  that  when  he 
sat  down  to  make  out  the  papers,  James  McClurg,  Sr.,  told 
him  he  intended  the  land  for  his  son  James,  but  as  James  was 
at  the  time  involved  in  litigation,  he  did  not  want  the  title 
then  in  his  name;  but  the  deed  could  be  made  to  Alexander, 
to  hold  until  he  could  safely  have  the  land  conveyed  to  James. 
McClurg,  Sr.,  at  the  time,  was  living  with  a  wife  by  a  second 
marriage,  and  she  would  sign  no  deed  with  her  husband  unless 
she  was  paid  a  bonus.  For  this  reason  he  did  not  want  the 
deed  made  to  him,  as  he  would  not  then  be  able  to  carry  out 
his  intention  of  eventually  investing  the  title  in  the  name  of 
his  son.  This  evidence  in  regard  to  the  object  and  intent  of 
James  McClurg,  Sr.,  in  having  the  land  conveyed  to  Alexander, 
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is  from  a  witness  who  seems  to  be  entirely  reliable,  and  who 
has  no  interest  whatever  in  the  result,  which  might  have  a 
tendency  to  prejudice  his  testimony.  Alex.  McClurg  had  no 
knowledge  that  the  land  had  been  conveyed  to  him  until  the 
1st  day  of  November,  1859,  when,  upon  the  request  of  his 
father,  he  executed  a  deed  conveying  the  land  to  James 
McClurg,  Jr.,  the  person  for  whom  it  was  originally  intended, 
which  deed  was  recorded  Nov.  11,  1859. 

It  is,  therefore,  apparent,  that  while  the  naked  legal  title  to 
the  premises  was  vested  in  Alexander  McClurg,  the  equity 
was  in  another.  He  held  the  title  in  trust.  As  said  by  Story, 
Equity  Jurisprudence,  vol.  2,  sec.  1201,  where  a  man  buys  land 
in  the  name  of  another  and  pays  the  consideration  money,  the 
land  will  generally  be  held  by  the  grantee  in  trust  for  the  per- 
son who  so  pays  the  consideration.  This,  as  an  established 
doctrine,  is  now  not  open  to  controversy. 

The  fact,  however,  that  Alexander  held  the  legal  title  in 
trust,  nothing  appearing  upon  the  deed  to  show  that  fact, 
would  not  preclude  Scoville  from  obtaining  the  title  by  sale 
upon  judgment  against  Alexander,  if  he  had  no  notice  of  the 
manner  in  which  the  title  was  held.  .But  the  right  of  Scoville 
to  levy  upon,  sell  and  acquire  title  to  his  client's  land,  under 
the  circumstances  under  which- the  land  in  question  was  sold, 
might  well  be  questioned.  It  will  be  remembered  that 
McClurg  was  Scoville's  client.  He  resided  only  sixty  miles 
from  Chicago,  was  in  business  and  responsible  for  all  contracts. 
The  collection,  therefore,  of  a.  fee  of  $100,  if  it  was  meritorious, 
and  justly  due,  would  seem  to  be  an  easy  task.  A  judgment 
could  have  been  obtained  before  a  justice  of  the  peace  where 
McClurg  resided,  within  a  short  time,  attended  with  little  ex- 
pense, and  the  debt  collected.  This  course,  which  prudence 
would  seem  to  dictate,  if' the  only  object  was  to  collect  a  small 
debt,  was  not  pursued.  But  a  tract  of  land,  consisting  of  one 
hundred  acres,  which  three  years  before  had  cost  $5000,  and 
which,  in  the  meantime,  had,  no  doubt,  largely  increased  in 
value,  and  which,  as  appears  from  the  evidence,  is  now  worth 
from  $60,000  to  $80,000,  was  seized  by  attachment,  and  sold 
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for  $128,  to  satisfy  a  debt  of  $100.  This  was  done,  and  the 
time  allowed  by  law  for  redemption  expired,  and  Scoville  gave 
no  notice  whatever  to  McClurg  of  the  proceedings. 

"While  it  is  true  an  attaching  creditor  was  at  that  time  under 
no  legal  obligation  to  give  personal  notice  to  the  debtor  of  the 
proceedings,  but  would  be  entitled  to  be  protected  in  his  judg- 
ment by  giving  the  notice  required  by  statute,  yet,  under  the 
circumstances  of  this  case,  arising  from  the  relations  of  the 
parties,  the  nature  of  the  debt,  the  small  amount  thereof  in 
comparison  .with  the  value  of  the  land,  and  the  well  known 
residence  of  the  defendant  in  the  attachment,  the  fact  that 
Scoville  failed  to  give  notice  to  the  defendant  of  the  proceed- 
ings under  which  the  land  was  attached  and  sacrificed  by  sale, 
would  seem  to  indicate,  the  object  of  the  proceeding  was  not  a 
bona  fide  intention  to  collect  an  honest  debt.  But  should  it 
be  conceded  that  Scoville  was  in  a  position  to  acquire  the  title 
to  the  land  by  sale  upon  his  judgment,  Davidson  does  not,  in 
a  court  of  equity,  occupy  that  position,  and  it  is  not  pretended 
that  appellant  Emmons  is  a  bona  fide  purchaser,  for  value. 
Appellee  was  in  possession  of  the  premises  when  appellant 
Emmons  obtained  a  deed,  and  that  possession  was  notice  to 
the  world  of  her  title;  besides,  she  paid  nothing  for  the  con- 
veyance made  to  her  by  her  father. 

Davidson,  as  appears  from  the  evidence,  married  a  daughter 
of  James  McClurg,  Sr.  He  was,  therefore,  a  brother-in-law  to 
Alexander  McClurg  and  James  McClurg,  Jr.  The  relation- 
ship alone,  however,  would  not  preclude  him  from  acquiring 
title  to  the  property,  but  there  were  other  relations  existing 
between  him  and  the  McClurgs,  that  place  the  matter  in  a  dif- 
ferent aspect. 

The  original  deed  from  Farnsworth  to  Alex.  McClurg,  ob- 
tained when  the  property  was  purchased,  was  sent  by  James 
McClurg,  Sr.,  to  Davidson,  to  be  placed  upon  record.  After 
record,  Davidson  was  the  custodian  of  the  paper.  Relations 
of  trust  and  confidence  existed  between  these  two  parties  from 
1848  to  1863.  Large  sums  of  money  were  borrowed  by  Da- 
vidson of  his  father-in  law,  which,  at  one  time,  amounted  to 
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$30,000.  The  latter  held  the  title  to  the  former's  real  estate 
in  Chicago,  and  Davidson  acted  as  agent  for  McClurg,  Sr.,  in 
the  payment  of  taxes  in  Chicago  on  real  estate,  and  there  was 
frequent  and  continued  communication  between  the  parties. 
During  this  period,  and  while  McClurg,  Sr.,  was  paying  taxes 
on  the  property  in  question,  from  year  to  year,  for  his  son, 
which  was  well  known  to  Davidson,  he  acquired  the  certificate 
of  purchase  from  Scoville,  and  secretly  held  it  in  the  name  of 
Dyer,  and  gave  no  intimation  to  McClurg  or  any  of  the  family 
that  the  land  had  ever  been  sold.  In  August,  1863,  he  and 
his  father-in-law  had  a  final  settlement  of  their  business,  which 
had  extended  through  many  years,  and  even  then,  although  he 
had  then  in  his  possession  a  deed  of  this  property  from  Dyer, 
which  he  had  not,  as  yet,  ventured  to  place  upon  record,  he  did 
not  intimate  that  he  had  any  claim  to  this  valuable  property. 
But,  not  only  did  these  relations  of  confidence  and  trust  exist 
between  the  father-in-law,  who  had  purchased  the  property 
and  was  controlling  it  for  the  son,  but  similar  relations  existed 
between  Davidson  and  Alex.  McClurg,  in  whose  name  the  title 
rested.  Alexander  was  banking  in  Racine,  Wis.,  and  David- 
son in  Chicago,  and  subsequently  in  New  York.  The  former 
kept  a  bank  account  with  the  latter,  both  in  Chicago  and  New 
York.  Now,  while  these  parties  only  resided  a  distance  of 
sixty  miles  from  each  other,  were  relatives,  and  had  constant 
business  relations,  and  when  Davidson  knew  the  property  in 
question  was  valuable  and  had  been  sold  on  a  judgment  for  a 
mere  trifle,  in  comparison  with  its  true  value,  he  concealed 
from  Alexander,  although  all  the  time  he  held  the  deed  in  his 
hands  which  conveyed  the  premises  to  Alexander,  all  informa- 
tion in  regard  to  the  sale,  and  in  a  secret  manner  attempted  to 
speculate  upon  the  property  of  a  relative  and  business  friend. 
The  concealment  of  all  information  from  the  McClurgs,  by 
Davidson,  which  might  lead  to  the, knowledge  that  the  land 
had  been  sold,  when  the  business  relations  between  the  parties 
were  so  intimate;  his  secret  purchase,  in  connection  with  the  in- 
adequate consideration, — all  unite  in  condemning  his  purchase 
as  a  fraud,  which  can  neither  be  sanctioned  nor  upheld  in  a  court 
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of  equity.  This  is  not  a  case  where  reliance  is  placed  merely 
upon  the  existence  of  the  relationship  between  the  parties,  to 
condemn  the  act  of  Davidson  in  acquiring"  the  title,  and  hence 
it  can  not  be  governed  by  Cleland  v.  Fish.  43  111.  282;  but 
even  the  rule  announced  in  the  case  cited  would  seem  to  be 
broad  enough  to  impeach  the  purchase  here.  It  is  there  said, 
u  Nor  does  it  appear  that  Fish  had  ever  acted  as  the  agent  of 
appellant  in  this  or  any  other  business,  or  had  ever  been  her 
confidential  business  adviser,  or  that  she  had  ever  intrusted 
him  with  the  management  of  her  business  affairs.  Nor  does 
it  appear  that  he  had  agreed,  in  this  case,  to  ascertain  the  value 
of  her  life  estate,  or  the  sum  for  which  it  could  be  sold.  Had 
any  of  these  facts  been  shown,  then  the  trust  and  confidence 
might  have  been  inferred  which  would  render  it  inequitable  to 
fail  to  make  the  disclosure." 

But,  aside  from  the  questions  heretofore  considered,  there  is 
yet  another  ground  upon  which  the  decree  may  be  sustained. 
If  it  be  conceded  that  the  purchaser  under  the  sheriff 's  sale 
acquired  title,  it  is  barred  under  the  ninth  section  of  the  act 
of  1839,  which  provides,  that  if  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  unoccupied  land,  shall  pay 
all  taxes  legally  assessed  thereon  for  seven  successive  years,  he 
shall  be  deemed  and  adjudged  to  be  the  legal  owner,  etc. 

James  McClurg,  Jr.,  obtained  a  deed  November  1,  1859. 
The  sale  on  the  Scoville  judgment  was  made  October  8,  1859. 
In  fifteen  months  from  that  date  the  purchaser  was  entitled  to 
a  deed,  which  would  be  January  8,  1861,  and  from  this  date 
the  statute  would  begin  to  run.  If,  therefore,  James  McClurg, 
Jr.,  or  Appellee,  who  claimed  from  and  under  him,  paid  all 
taxes  legally  assessed  on  the  land  for  the  full  period  of  seven 
successive  years  after  that  date,  and  the  land  was  vacant  and 
unoccupied,  and,  after  the  seven  years  payment  was  complete, 
took  actual  possession  of  the  land,  then  the  bar  provided  by 
the  statute  would  be  complete. 

It  is  clear,  from  the  proof,  that  in  the  fall  of  1868,  appellee, 
through  her  agent,  Mr.  Denham,  took  actual  possession  of  the 
land,  and  has  remained  in  possession  ever  since. 
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In  the  spring  of  1861,  the  taxes  of  1860  were  paid  under 
the  title  held  by  appellee,  which  was  continued  each  year 
thereafter  until  possession  was  taken,  which  makes  seven  suc- 
cessive years'  payment  of  taxes,  after  a  deed  was  due  under 
the  sheriff's  sale,  before  possession  taken. 

It  is  said,  that  during  a  portion  of  this  time  the  taxes  were 
paid  by  Hinckley  and  McClurg,  Jr.;  jointly,  on  the  whole  216 
acres,  after  the  land  had  been  divided.  This  fact  did  not, 
however,  invalidate  the  tax  payment.  It  is  clear  all  taxes 
legally  assessed  were  paid  by  the  party  owning  the  land ;  the 
manner  in  which  it  was  done  is  immaterial.  Other  technical 
objections  have  been  raised  to  the  proof  of  payment,  but  we 
perceive  no  substantial  defect  in  the  proof. 

The  only  remaining  question  in  this  branch  of  the  case  is, 
whether  the  land  was  vacant  during  the  seven  years  the  taxes 
were  paid. 

It  is,  no  doubt,  true,  that  during  a  part  of  this  time  a  small 
portion  of  the  premises  was  occupied  by  a  squatter,  who  made 
no  claim  whatever  to  the  land  or  the  right  to  occupy  it.  That 
could  only,  however,  operate  to  prevent  the  running  of  the 
statute  as  to  the  portion  of  the  premises  actually  occupied. 

Aside  from  the  small  tract  cultivated  by  a  squatter,  the  land, 
so  far  as  we  understand  the  proof,  was  vacant  and  unoccupied 
until  possession  was  taken,  in  1868,  by  appellee. 

It  is  true,  there  was  a  fence  on  the  east  line  of  the  tract, 
built  by  an  adjoining  land  owner,  and  some  fencing  along  the 
traveled  road  that  passed  over  a  portion  of  the  land,  and  per- 
haps some  fencing  on  the  south  line,  but  these  fences,  so  far 
as  we  can  learn  from  the  proof,  were  erected  in  1868,  after  the 
bar  under  the  statute  was  complete. 

We  are,  therefore,  satisfied, from  the  proof,  that  at  the  time 
of  the  filing  of  the  bill,  if  appellant  acquired  any  title  through 
the  sheriff's  sale,  it  was  barred  by  the  ninth  section  of  the  act 
of  1839. 

"While  a  court  of  equity  might  refuse  to  set  aside  a  title 
barred  by  the  statute  as  a  cloud  upon  the  title  of  the  one  claim- 
ing the  benefit  of  the  Statute  of  Limitations,  but  would  leave 
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the  conflicting  title  to  be  settled  and  adjudicated  in  a  court 

of  law,  yet,  where  equitable  grounds  exist,  as  in  this  case,  the 

bar  of  the  statute  may  be  considered  in  connection  with  them. 

"We  are  satisfied  with  the  decree  of  the  circuit  court,  and  it 

will  be  affirmed. 

Decree  affirmed. 


The  Illinois  Midland  Railway  Company 

v. 
Supervisor  and  Town  Clerk  of  Town  of  Barnett. 

1.  Municipal  subscription — condition  as  to  amount  of  work  done,  con- 
strued. A  proviso  in  a  statute  authorizing  a  municipal  subscription  to  a 
railway  company,  that  the  corporate  bonds  shall  not  be  delivered  until  an 
amount  of  work  shall  have  been  done  on  the  railroad  in  the  town  equal  in 
value  to  the  amount  of  the  bonds,  will  be  construed,  not  as  referring  to 
earth-work  alone,  but  the  word  "  work  "  will  embrace  all  that  enters  into 
the  construction  of  the  road-bed  complete  for  the  cars. 

2.  Same — alteration  of  petition  for  election.  Where  a  petition  calling 
for  an  election  to  take  a  corporate  subscription  in  a  railway  company,  was, 
on  the  morning  of  the  election,  altered  by  striking  out  a  clause  that  the 
bonds  were  to  be  delivered  as  fast  as  the  work  on  the  road  should  progress 
within  the  town,  leaving  the  statutory  condition  to  apply,  that  no  bonds 
should  be  delivered  until  the  value  of  the  work  on  the.  road  should  equal 
the  amount  subscribed,  it  was  held,  that  as  the  alteration  worked  no  injury 
on  the  town,  it  did  not  invalidate  the  election,  or  work  a  loss  as  to  the  right 
of  the  company  to  have  the  bonds  issued  and  delivered. 

3.  Same — purchase  of  another  road  as  a  defense.  Where,  at  the  time  a 
corporate  subscription  to  a  railway  company  is  voted,  the  law  authorizes 
such  company  to  consolidate  or  purchase  other  roads  connecting  with  it,  the 
subsequent  exercise  of  the  power  given  by  law,  in  the  purchase  of  a  con- 
necting road,  will  not  defeat  the  subscription  so  voted ;  and  if  the  purchase 
is  unauthorized,  it  will  form  no  excuse  for  not  paying  a  subscription  pre- 
viously made. 

4.  Same— fraudulent  representations  to  induce  vote.  Where  the  petition 
for  an  election,  to  vote  upon  taking  a  subscription  by  a  towrn  for  a  railroad, 
provided  only  that  the  road  should  run  through  the  town,  without  fixing 
any  more  definite  line,  evidence  that  the  officers  of  the  company,  at  the 
election,  made  speeches  declaring  that  the  road  would  be  located  through 
the  center  of  the  town,  when,  in  fact,  it  was  subsequently  located  through 
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the  town  on  one  side  thereof,  without  any  offer  to  prove  that  such  declara- 
tions were  not  made  in  good  faith  at  the  time,  and  were  relied  on  by  a  suffi- 
cient number  of  voters  to  have  changed  the  result,  is  properly  excluded. 

5.  Same — tender  of  stock.  Where  corporate  authorities,  when  called 
upon  to  make  a 'subscription  to  a  railway  company  and  deliver  bonds  in 
pursuance  of  a  vote,  refuse  to  issue  the  same,  no  tender  of  certificates  of 
stock  is  necessary  before  applying  for  a  mandamus  to  compel  their  issue 
and  delivery.    A  readiness  to  deliver  such  certificates  is  sufficient. 

6.  Same — when  vote  is  equivalent  to  actual  subscription.  Where  a  sub- 
scription is  voted  in  favor  of  a  railway  company  by  a  town,  under  a  law 
which  leaves  no  discretion  in  its  officers  but  to  make  the  subscription  with- 
out unnecessary  delay,  a  mandamus  may  be  awarded  to  compel  the  issue 
and  delivery  of  the  bonds  of  the  town,  although  no  formal  subscription  has 
been  made  upon  the  books  of  the  company. 

7.  Railroads — change  of  name.  A  finding,  that  a  resolution  for  the 
change  of  the  name  of  a  railway  company  was  adopted  by  a  two-thirds  vote 
of  the  stockholders,  and  that  the  required  certificates  of  the  change  were 
filed  in  the  proper  offices,  will  be  sufficient  to  show  &  prima  facie  compli- 
ance with  the  statute. 

8.  Pleading  and  evidence — proof  as  to  matters  not  in  issue.  It  can  not 
be  urged,  in  defense  to  a  petition  for  a  mandamus  for  the  issue  of  corporate 
bonds  voted,  that  the  company  suing  had  purchased  another  railroad  or 
exchanged  stock  with  such  other  company,  where  there  is  no  such  defense 
alleged  in  the  answer,  but  only  a  consolidation  with  such  company  is 
averred. 

9.  Variance — exhibit  in  petition  for  mandamus.  It  is  not  a  fatal  ob- 
jection to  awarding  a  mandamus  to  compel  the  issue  of  corporate  bonds 
voted  as  a  subscription,  that  the  copy  of  the  petition  for  the  election  set  out 
in  the  pleadings,  is  not  the  same  as  the  one  signed  by  the  original  petition- 
ers, it  having  been  altered  in  an  immaterial  respect.  The  strict  rule  appli- 
cable to  instruments^declared  on  does  not  apply. 

This  was  an  application  in  this  court,  by  the  Illinois  Mid- 
land Railway  Company,  for  a  mandamus. 

Mr.  E..  G.  Ingersoll,  and  Mr.  W.  S.  Bush,  for  the  relator. 

Messrs.  Moore  &  "Warner,  for  the  respondents. 

Mr.  Chief  Justice  Sheldon  delivered  the  opinion  of  the 
Court: 

This  is  a  petition  for  a  mandamus,  filed  in  this  court,  to 
compel  the  issue  to  the  petitioner,  by  the  supervisor  of  the 
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town  of  Barnett,  in  De  Witt  county,  of  $30,000  of  bonds  of 
said  town. 

The  petition  sets  forth,  that  on  the  10th  day  of  August, 
1869,  in  pursuance  of  "An  act  to  incorporate  the  Peoria, 
Atlanta  and  Decatur  Railroad  Company,"  approved  March  1, 
1869,  (Private  Laws,  1869,  vol.  3,  p.  173,)  there  was  submitted 
to  the  voters  of  said  town,  at  an  election  held  for  the  purpose, 
the  question  of  subscribing  $30,000  to  the  capital  stock  of 
said  company,  by  the  town;  that  a  majority  of  the  votes  were 
cast  for  such  subscription,  provided  the  grading,  bridging  and 
tieing  of  the  road  should  be  completed  in  the  township  before 
the  delivery  of  the  bonds.  Upon  such  a  vote  the  act  makes  it 
the  duty  of  the  supervisor  of  the  town,  without  unnecessary 
delay,  to  make  the  subscription  and  to  issue  and  deliver  to  the 
company  the  bonds  of  the  town  to  the  amount  of  the  subscrip- 
tion. The  petition  alleges,  that  on  the  15th  day  of  October, 
1874,  the  company,  in  pursuance  of  the  act  of  March  26,  1872, 
duly  changed  its  name  to  that  of  the  Illinois  Midland  Railway 
Company.  Other  sufficient  allegations  are  made  to  entitle  the 
petitioner  to  the  bonds.  Answer  was  made  traversing  the 
allegations  of  the  petition,  and  setting  up  matters  of  defense. 

The  cause  was  sent  to  the  De  Witt  circuit  court  for  trial  of 
issues  of  fact. 

A  large  number  of  findings  of  fact  by  the  jury  upon  such 
issues  have  been  returned. 

Motions  to  set  aside  certain  findings  were  made  by  each 
party,  and  overruled  by  the  circuit  court,  and  exceptions  taken. 

The  only  findings  which  defendants  moved  to  set  aside  were 
the  2d,  4th,  8th  and  33d. 

The  second,  found  the  value  of  the  grading,  bridging,  tieing, 
laying  track  and  surfacing  in  the  town,  to  be  $11,000.  The 
evidence  sustains  this  finding;  and  if  it  did  not,  the  finding  is 
an  immaterial  one. 

The  condition  of  the  subscription  in  this  respect,  made  by 
the  voters,  was,  that  the  grading,  bridging  and  tieing  of  the 
road  in  the  township  be  completed,  without  any  reference  to 
value.     This  was  found  to  have  been  done.     In  this  connec- 
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tion  may  be  noticed  the  point,  whether  the  findings  of  fact 
show  the  performance  of  the  condition  required  by  the  act 
itself,  which  authorizes  the  vote  for  subscription. 

It  is  made  a  proviso  in  the  act,  that  the  bonds  shall  not  be 
delivered  to  the  railroad  company  until  an  amount  of  work 
shall  have  been  done  on  the  railroad  in  the  town  equal  in  value 
to  the  amount  of  the  bonds.  The  .first  finding  was,  that  the 
amount  of  work  done  by  the  petitioner  prior  to  filing  the  peti- 
tion, on  the  railroad,  including  all  work  and  materials  fur- 
nished, grading,  ties,  iron,  switches  and  other  improvements 
done  and  placed  in  Barnett  township,  was  $60,000.  Defend- 
ant contends  that  this  does  not  show  an  amount  of "  work 
done,"  as  required  by  the  act,  in  Barnett  township,  equal  in 
value  to  the  amount  of  the  bonds,  $30,000;  that  the  term 
"  work  "  means  "  earth-work,"  instead  of  construction  of  the 
railway.  We  can  not  adopt  this  restricted  meaning  of  the 
word.  We  consider  it  as  embracing  all  that  enters  into  the 
construction  of  the  road-bed  complete  for  the  cars,  and  that 
the  required  amount  of  work  was  done  in  the  town. 

The  fourth  finding  was,  that  the  town  clerk  of  the  town  of 
Barnett,  in  pursuance  of  the  petition  signed  by  more  than  fif- 
teen legal  voters  of  the  town,  gave  due  notice  of  the  election. 

The  eighth,  that  the  majority  of.  the  legal  voters  voting  at 
the  election,  voted  in  favor  of  the  subscription.  The  evidence 
appears  to  support  both  these  findings. 

The  thirty-third  finding  was,  that  the  petition  was  not  fraud- 
ulently altered  as  charged,  by  the  railroad  company  or  its 
agents. 

The  charge  in  defendants'  answer  to  the  petition  was,  that 
the  petition,  at  the  time  it  was  signed  by  the  seventeen  voters 
and  tax-payers  whose  names  appear  thereto,  contained  this 
clause:  "Said  bonds  to  be  delivered  to  said  railroad  company 
as  fast  as  the  work  on  said  railroad  within  said  township  pro- 
gresses;" that  on  the  day,  or  day  before,  of  the  election,  the 
petition  was,  by  the  railroad  company,  its  servants  or  agents, 
fraudulently  changed  by  striking  out  that  clause.  This  charge 
was  not  sustained  by  the  evidence.     As,  however,  the  petition 
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was  actually  changed  by  the  erasure  of  this  clause  on  the 
morning  of  the  election,  and  the  writing  filed  with  the  peti- 
tion for  the  mandamus  in  this  case,  as  an  exhibit,  gives  the 
petition  for  the  election  only  as  it  now  appears,  without  this 
clause,  and  the  answer  denies  that  the  petition  for  election  set 
forth  by  the  relator  in  its  petition,  is  a  true  and  correct  copy 
of  the  petition  for  election  at  the  time  it  was  signed,  defend- 
ants insist  the  petitioner  must  be  defeated  because  of  this 
variance.  It  is  true,  that  this  particular  issue  of  fact  should 
be  found  for  defendants.  But  what  matters  it?  Either  peti- 
tion, with  or  without  such  clause,  would  authorize  the  calling 
of  the  election.  The  change  in  the  petition  was  all  for  the  benefit 
of  the  town.  The  clause  as  originally  in  the  petition  required 
the  bonds  to  be  delivered  to  the  railroad  company  as  fast  as  the 
work  within  the  town  progressed.  The  clause  stricken  out 
left  the  proviso  of  the  statute  in  full  operation,  which  forbade 
the  delivery  of  the  bonds  until  the  full  amount  of  the  work 
within  the  town,  of  $30,000,  had  been  done.  This  embraced 
all,  and  more  than  the  clause  stricken  out,  so  far  as  concerned 
the  protection  of  the  town.  No  blame  attaching  to  the  rail- 
road company  in  respect  of  the  alteration  in  the  petition,  it 
should  not  be  visited  with  loss  because  of  such  alteration.  It 
would  seem  to  be  supposed,  that  the  same  rule  of  strictness  in 
regard  to  variance  is  to  be  applied  here,  which  prevails  at  law 
where  an  instrument  declared  upon  is  set  out  in  hcec  verba; 
and  that  if  the  exhibit  made  does  not  correspond,  in  every  par- 
ticular, with  the  petition  for  election  as  it  was,  at  the  time 
when  it  was  signed,  the  variance  is  fatal.  We  can  not  say  that 
such  a  rule,  or  the  reason  of  it,  has  application  to  the  present 
case. 

This  disposes,  really,  of  all  the  objections  which  we  consider 
the  defendants  entitled  to  make,  as  the  case  is  presented  by 
the  record. 

We  will,  however,  advert  to  some  other  objections  which 
have  been  strenuously  urged. 

It  is  objected,  that  the  name  of  the  company  was  not  legally 
changed.     The  jury  find  that,  as  required  by  the  statute,  there 
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was  a  resolution  for  the  change  of  the  name  by  a  two-thirds 
vote  of  the  stockholders,  and  that  the  required  certificates  of 
the  change  were  filed  in  the  proper  offices,  thus  showing,  we 
consider,  at  least  a  prima  facie  compliance  with  the  require- 
ments of  the  statute  in  this  regard.  There  was  no  motion  to 
set  aside  the  finding.  It  is  said  the  proper  stockholders  did 
not  vote — that  the  stockholders  of  the  Paris  and  Decatur,  and 
Paris  and  Terre  Haute  railroad  companies  voted  at  the  meet- 
ing. The  record  does  not  show  this.  It  shows  that  resolu- 
tions TTCre  adopted  permitting  the  exchange  of  the  stock  of 
the  above  mentioned  companies  for  that  of  the  Peoria,  Atlanta, 
and  Decatur  Railroad  Company,  nothing  more. 

The  point  is  urged,  that  there  was  a  purchase  of  the  Paris 
and  Decatur,  and  Paris  and  Terre  Haute  railroads.  There  is 
no  averment  of  that  kind  in  the  answer.  The  averment  in 
the  answer  is,  of  a  consolidation  with  the  above  named  com- 
panies. It  is  expressly  said  in  the  argument  for  defendants, 
that  it  is  not  pretended  there  was  a  consolidation,  but  that 
there  was  a  purchase. 

This  would  seem  sufficiently  to  dis.pose  of  this  point,  as  not 
being  in  issue. 

At  the  time  of  voting  the  subscription,  there  was  a  general 
statute  authorizing  consolidation- with,  other  roads,  and  the 
charter  of  this  company  gave  it  power  to  unite  or  connect  its 
railroad  with  any  other  continuous  lines  of  railroad,  and  to 
lease  or  purchase  any  other  roads  or  parts  of  roads  which 
might  constitute  or  be  adopted  as  a  part  of  their  main  line. 
If  the  purchase  of  said  railroads  was  in  pursuance  of  statu- 
tory authority  existing  at  the  time  of  the  vote,  there  can  be 
no  just  cause  of  complaint,  as  the  vote  must  be  held  to  have 
been  given  in  view  of  the  fact  that  the  company  might  exer- 
cise such  power. 

If  the  purchase  was  unauthorized,  we  do  not  consider  that 
it  forms  an  excuse  for  not  paying  subscriptions  previously 
made.  In  The  People  v.  Logan  County,  63  111.  387,  it  was 
said,  in  reference  to  a  somewhat  analogous  question,  that  if  the 
railroad  company  had  exceeded  their  powers  by  giving  a  per- 
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petual  lease  of  their  road,  instead  of  one  for  years,  the  county- 
would  have  its  remedy  against  such  an  exercise  of  power  after 
receiving  its  shares  of  stock,  but  that  it  formed  no  excuse  for 
not  paying  subscriptions  previously  made.  The  remark,  we 
think,  applies  equally  here.  See  also,  The  Ottawa,  Oswego  and 
Fox  River  Valley  R.  R.  Co.  v.  Black  79,  111.  262,  and  Rays 
v.  Same  company,  61  111.  422. 

A  point  is  made  with  respect  to  an  alleged  fraudulent 
change  of  route.  The  averment  of  the  answer  in  this  respect 
is,  that  the  company,  by  its  agents,  fraudulently  and  with 
the  intent  to  deceive  and  defraud  the  voters  of  the  town, 
did,  just  before  and  at  the  time  of  the  election,  falsely  rep- 
resent that  the  road  would  be  located  and  run  ori  a  named 
line  which  would  run  south-east  from  "Waynesville,  (which 
was  in  the  township  north,)  through  or  near  the  centre  of 
the  town  of  Barnett;  that  the  voters  of  the  town,  relying 
upon  such  representations,  did  present  to  the  town  clerk  a 
town,  etc. ;  that  the  company  did  not  build  the  road  on  that 
petition  which  was  signed  by  at  least  fifteen  voters  of  the 
line,  but  run  the  road  south-west  from  Waynesville,  and 
down  along  near  the  west  line  of  the  town  of  Barnett,  only 
one-half  mile  from  the  west  line. 

The  objection  comes  up  here  to  the  exclusion  of  evidence. 
The  circuit  court  seems  to  have  taken  the  view,  that  this  aver- 
ment was  with  reference  solely  to  the  signing  of  the  petition 
for  the  election,  and  confined  the  proof  of  fraudulent  repre- 
sentations to  the  persons  who  signed  the  petition,  and,  in  that 
respect,  there  was  a  finding  by  the  jury,  that  two  of  the  per- 
sons who  signed  the  petition  were  induced  to  do  so  by  the 
fraudulent  representations  alleged.  But  this  left  the  petition 
good  as  to  fifteen,  (there  being  seventeen  names  to  the  petition,) 
who  had  not  been  so  deceived,  and  that  finding  is  harmless. 

Defendants  offered  to  prove  by  twenty-one  named  persons, 
that  the  latter  were  at  the  school  house,  in  Barnett  township, 
and  heard  the  president  of  the  road  make  a  speech,  in  which  he 
told  them  that  the  road  should  run,  if  they  would  vote  the 
$30,000,  through  the  centre  of  Barnett  township,  or  within  a 
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short  distance  from  it;  and,  further,  that  they  proposed  to  prove 
by  some  of  such  persons,  that  one  Dragstone  told  them  that  he 
was  directed  to  get  the  right  of  way  for  half  a  mile  on  each  side 
of  the  centre  line  of  the  township  of  Barnett  running  north 
and  south.  This  was  objected  to,  and  the  objection  sustained. 
It  is  to  the  exclusion  of  this  testimony  that  the  objection  is 
made.  Even  admitting  that  the  evidence  on  this  head  should 
not  have  been  confined  solely  to  those  signing  the  petition  for 
the  election,  we  could  not  say  that  the  court  erred  in  the  rejec- 
tion of  this  testimony.  There  were  witnesses  who  did  testify 
as  to  this  speech  of  the  president  of  the  road,  in  testimony 
received  as  to  the  signers  of  the  petition  for  election,  from 
which  it  would  appear  that  it  was  no  more  than  an  expression 
of  opinion  where  the  road  would  run.  It  appears  that  there 
was  no  route  surveyed  prior  to  the  election.  There  is  nothing 
going  to  show,  or  offered  to  be  shown,. that  the  expression  of 
opinion  and  statements  made,  were  not  in  good  faith,  more 
than  the  fact  of  the  difference  in  the  line  which  was  finally 
adopted.  To  make  a  case  of  fraud,  the  representations  should 
have  been  relied  upon,  too.  .    . 

No  offer  was  made  to  prove,  by  these  men,  that  they  acted 
and  voted  upon  these  representations,  and  that  they  would  not 
have  voted  for  the  subscription  had  they  known  the  line  would 
be  located  where  it  now  is.  The  petition  for  the  election, 
itself,  shows  what  the  reliance  was  as  to  the  line  of  the  road. 
It  contains  this  upon  the  subject:  "Provided,  said  road  runs 
inside  the  corporate  limits  of  the  town  of  Waynesville,  and 
through  the  township  of  Barnett;"  showing  that  a  condition 
was  exacted  upon  the  very  subject  of  the  line  of  the  road, 
and  it  was  not  required  to  be  any  more  definite  than  as  above. 
If  there  was  a  compliance  with  that  condition,  there  would 
seem  to  be  no  just  ground  of  complaint  as  to  the  line  of  the 
road.  The  voters,  on  coming  to  vote,  required  a  still  further 
condition,  which  was  inserted  in  the  poll-book,  and  in  the 
printed  form  of  ticket  which  was  voted:  u Provided,  the  grad- 
ing, tieing  and  bridging  of  said  road  be  completed  in  said 
township  before  the  bonds  are  delivered  to  said  company."  In 
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this  anxious  care  for  written  conditions,  had  the  building  of 
the  road  on  this  particular  line,  as  now  suggested,  been  a 
material  condition  of  the  vote,  we  should  suppose  it  would 
have  been  expressed  among  the  others.  If  the  votes  of  these 
persons,  and  all  others,  as  to  whom  there  was  any  attempt  to 
prove  specifically  that  they  were  influenced  by  representations 
as  to  the  line,  were  discarded,  it  would  not  overcome  the 
majority  for  subscription,  it  being  forty -five.  The  offered  tes- 
timony, together  with  all  that  was  introduced,  would  have 
failed  to  establish  any  case  of  fraud.  There  was,  in  our  opin- 
ion, no  material  error  in  the  exclusion  of  evidence. 

It  is  objected,  that  there  was  no  tender  by  the  company  of 
any  certificates  of  stock.  The  jury  did  so  find,  but  the  finding 
was  clearly  against  the  evidence;  and,  besides,  the  tender  was 
not  material.  On  demand  made  of  the  supervisor  of  the  town 
for  the  bonds,  he  refused  to  issue  them.  An  actual  tender  of 
certificates  of  stock  was  not  then  necessary.  A  readiness  to 
deliver  them  was  sufficient,  and  this  was  amply  shown.  /Smith 
v.  Gillett,  50  111.  290. 

The  point  is  made,  that  there  has  been  no  subscription  for 
the  stock.  We  do  not  consider  it  necessary  that  there  should 
have  been  any  formal  subscription  made  on  the  books  of  the 
company.     "We  regard  the  vote  as  enough. 

The  statute  declares  that,  upon  the  vote  for  subscription, 
it  shall  be  the  duty  of  the  supervisor  of  the  town  to  subscribe 
without  unnecessary  delay,  upon  request  of  the  company,  for 
the  shares  of  stock  voted  for,  and  to  issue  and  deliver  to  the  com- 
pany, without  unnecessary  delay,  the  bonds,  etc.  A  similar 
provision  of  law  was  construed  in  The  People  v.  Logan 
County,  supra,  and  the  language  was  held  to  be  peremptory, 
leaving  no  discretion  to  be  exercised  by  the  officer.  JVaper 
Valley  Railroad  Co.  v.  Naper  County,  30  Cal.  437. 

The  record  shows  that  the  town  of  Barnett,  in  pursuance  of 
the  provisions  of  the  statute,  had  voted  to  subscribe  $30,000 
in  bonds  on  certain  conditions  set  forth  in  the  petition  and 
the  ballot  voted;  that  the  conditions,  as  well  as  the  further  one 
imposed  by  the  statute,  have  been  complied  with.  The  more 
21— 85th  III. 
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material  condition  of  the  vote  was,  that  the  road  was  to  run 
through  the  corporate  limits  of  "Waynesville,  and  through  the 
township  of  Barnett.  The  payment  was  not  made  by  the  town, 
as  it  agreed,  according  to  the  tenor  of  the  petition  as  origin- 
ally signed,  as  fast  as  the  work  in  the  township  progressed, 
nor  according  to  the  petition  as  it  appeared  at  the  time  of 
the  election,  when  the  grading,  bridging  and  tieing  through 
the  town  was  completed,  but  was  refused,  although  the  entire 
work  in  the  town  was  completed,  and  the  road  was  in  full 
operation. 

The  duty  of  the  supervisor,  under  the  statute,  is  ministerial 
to  issue  the  bonds,  and  the  right  to  a  peremptory  writ  of 
mandamus  appears  clear,  and  it  is  awarded. 

Mandamus  awarded. 
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Jediah  F.  Alexander 


Samuel  Colcord. 

1.  Injunction  —  damages  on  dissolution — solicitor's  fee.  On  the  assess- 
ment of  damages,  on  dissolution  of  an  injunction,  evidence  of  the  payment 
of  an  attorney's  fee,  without  showing  the  attorney  rendered  services  neces- 
sary to  the  dissolution  of  the  injunction,  is  not  proper. 

2.  Where  a  party,  enjoined  in  respect  to  the  use  of  land,  not  only  an- 
swers the  bill,  but  files  a  cross-bill  seeking  affirmative  relief  and  claiming 
title,  and  a  decree  is  finally  entered  giving  him  the  relief  sought,  and  dis- 
missing the  original  bill  and  dissolving  the  injunction,  evidence  heard  on 
the  assessment  of  damages  as  to  his  attorneys'  fees  should  discriminate 
between  services  rendered  in  the  case  generally  and  those  strictly  necessary 
to  procure  a  dissolution  of  the  injunction. 

3.  Same — damages  on  dissolution — depriving  party  of  use  of  land.  Where 
a  party  is  deprived  from  exercising  acts  of  ownership  over  land,  by  an  in- 
junction wrongfullj  sued  out,  he  will  be  entitled  to  such  damages  as  are  the 
necessary  and  proximate  result  of  that  deprivation.  In  determining  their 
extent,  the  court  proceeds  upon  equitable  principles,  and  is  not  governed 
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by  arbitrary  or  technical  rules.  If  the  party  suing  out  the  writ  is  sought 
to  be  charged  with  the  value  of  the  land  for  pasturage,  and  he  hasfenced 
the  same  for  that  purpose,  he  should  be  allowed  for  the  improvements  he 
has  put  upon  the  land. 

4.  If  the  land  was  uninclosed  at  the  time  of  the  service  of  the  injunc- 
tion, and  was  only  tit  for  pasture,  and  the  defendant  was  not  intending  to 
use  it  for  pasturage,  or  was  not  properly  prepared  to  do  so,  he  can  claim  no 
damages  in  respect  to  the  use  of  the  land  for  pasture.  If  intending  to  pre- 
pare  the  land  for  pasturing,  by  inclosing  the  same,  and  he  was  stayed  by  the 
injunction,  his  damages  would  be  the  use  of  the  pasture,  less  the  expense 
of  preparing  it  for  use.  If  he  had  procured  materials  to  fence  the  land, 
and  was  prevented,  any  loss  sustained  in  that  respect,  after  using  due  care 
to  avoid  the  same,  would  be  an  element  of  damages  recoverable ;  but  the 
burden  of  proof  lies  on  the  defendant  to  show  that  he  was  intending  and 
prepared  to  inclose  the  land  for  use  by  a  given  time,  in  order  to  charge  the 
other  party. 

5.  Where  the  defendant  is  prevented  from  exercising  any  acts  of  owner- 
ship over  his  timber  land,  by  injunction,  so  that  he  is  unable  to  protect  and 
care  for  the  same,  and  the  complainant  takes  off  timber  and  wood,  and 
removes  sand,  pending  the  injunction,  on  its  dissolution  the  latter  will  be 
justly  liable  in  damages  for  the  value  of  the  wood,  timber  and  sand  in  the 
condition  they  were  before  conversion.  If  the  sand,  to  be  of  any  value, 
had  to  be  inclosed  and  guarded  by  a  watch,  he  should  be*  charged  with 
the  value  of  the  sand  taken,  less  these  necessary  expenses. 

6.  Attorney's  fee — its  reasonableness.  Where  the  only  serious  ques- 
tion in  a  chancery  suit  was  as  to  the  sufficiency  of  the  description  in  a  deed, 
and  whether  extrinsic  evidence  was  competent  to  identify  and  establish  the 
calls  in  the  deed,  and  there  was  no  necessity  for  the  examination  of  many 
witnesses,  and  the  land  involved  in  litigation  was  only  46  %  acres,  and  not 
exceeding  in  value  $50  per  acre,  and  perhaps  only  worth  $30  per  acre,  it  was 
held,  that  estimates  of  witnesses,  on  the  assessment  of  damages  on  dissolving 
an  injunction,  fixing  the  attorney's  fees  at  $750,  $1000,  and  one  at  $2000, 
were  extravagant  and  beyond  all  reason. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Appellant,  in  April,  1868,  filed  his  bill  in  equity,  against 
appellee,  in  the  court  below,  alleging  that  he  was  lawfully  pos- 
sessed, as  owner,  of  a  certain  tract  of  46^  acres  of  land,  in 
the  vicinity  of  Greenville,  in  Bond  county;  that  appellee  had 
been  trespassing  thereon,  and  was  threatening  further  tres- 
passes, by  cutting  and  removing  timber,  wood,  etc.,  from  the 
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land,  and  that  he  was  insolvent.  The  prayer  of  the  bill  was, 
among  other  things,  for  a  temporary  injunction  enjoining 
appellee  from  committing  further  trespasses  on  the  land  by 
cutting  and  removing  timber,  wood,  etc.,  and  from  intruding 
upon  the  land,  or  in  any  manner  interrupting  appellant  in  the 
enjoyment  of  the  peaceable  possession  of  the  land. 

A  temporary  injunction  was  issued,  in  conformity  with  the 
prayer  of  the  bill.  The  cause  was  continued  until  the  April 
term,  1869,  of  the  court,  when  appellee  answered  the  bill, 
denying  the  trespasses  charged  against  him,  and  justifying 
his  acts  as  owner  of  the  land,  and  the  cause  was  then  con- 
tinued until  the  September  term,  1869,  of  the  court.  At  that 
term,  appellee  filed  his  cross-bill,  setting  up  title  to  the  land 
in  himself,  and  alleging  that  appellant's  pretended  title  was 
obtained  with  full  knowledge  of  his  prior  title,  and  that  it  was 
void ;  and,  also,  that  appellant  had  committed  trespasses  upon 
the  land  since  the  issuing  of  the  temporary  injunction  in  his 
behalf.  The  prayer  was,  that  appellant  be  enjoined  from  tres- 
passing upon  or  exercising  acts  of  ownership  over  the  land, 
and  that  his  title  be  decreed  void,  etc.  The  cause  was  then 
continued  until  the  May  term,  1870,  of  the  court,  at  which 
term  appellant  answered  the  cross-bill,  denying  appellee's  title 
and  asserting  his  own  title  to  the  land. 

The  cause,  thereafter,  was  continued  from  term  to  term,  until 
the  September  term,  1871,  when,  by  agreement,  it  was  con- 
tinued to  be  heard,  and  was  heard,  in  vacation  after  that  term, 
and  decree  was  entered  as  of  that  term.  The  decree  dismissed 
appellee's  cross-bill* and  granted  the  relief  prayed  in  appel- 
lant's bill.  An  appeal  was  prosecuted  to  this  court  by  appel- 
lee, and  the  record  was  brought  here,  and  a  hearing  thereon 
had,  at  the  June  term,  1873,  of  this  court.  This  court  reversed 
the  decree  of  the  court  below,  and  remanded  the  cause  with 
directions  to  that  court  to  dismiss  appellant's  bill  and  grant 
the  prayer  of  appellee's  cross-bill.     See  67  111.  581. 

At  the  September  term,  1874,  of  the  court  below,  the  man- 
date of  this  court  was  carried  out.  Thereupon,  appellee  filed 
suggestions,  in  writing,  of  the  damages  sustained  by  reason 
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of  the  injunction,  and  the  hearing  thereof  was  continued  until 
the  next  term  of  the  court.  At  the  April  term,  1875,  of  the 
court,  appellee  filed  his  amended  suggestions,  in  writing,  of 
the  damages  sustained  by  reason  of  the  injunction,  as  follows: 

"By  loss  of  the  use  of  land  in  complainant's  bill 
described,  say  46  \  acres,  for  six  and  one-half 
years,  from  April,  1868,  to  September,  1874, 

seven  seasons,  at  $300 $2,100  00 

By  cutting  and  carrying  trees,  loss  of  wood,  etc.      250  00 
Amount  of  cash,  time  and  labor  expended  in 

taking  testimony,  finding  witnesses,  etc 250  00 

To  cost  of  sand  sold  and  carried  away 300  00 

To  amount  paid  for  printing  briefs  and  record. .        84  37 
To  amount  paid  attorneys  and  counsel  fees 1,000  00 

Total $4,034  37" 

Evidence  was  heard,  and  the  court  thereupon  decreed  that 
appellant  pay  to  appellee,  on  account  of  such  damages,  $2500. 
The  present  appeal  is  prosecuted  to  reverse  that  decree. 

Mr.  J.  M.  Hamill,  and  Mr.  S.  A.  Phelps,  for  the  appellant. 
Mr.  George  P.  Strong,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

We  are  of  opinion  the  damages  decreed  to  be  paid  by  reason 
of  the  injunction  are  excessive. 

It  is  impossible  to  determine,  from  the  evidence  preserved, 
the  precise  basis  of  the  computation  made  by  the  court;  but 
evidence  respecting  what  must  have  been  the  principal  items 
in  the  computation  was,  evidently,  admitted  under  a  misap- 
prehension of  the  correct  rule  applicable  in  inquiries  of  this 
character. 

Evidence  was  received  of  $25  paid  to  Messrs.  Palmer  and 
Hay,  attorneys  at  law;  but,  instead  of  showing  that  they  ren- 
dered services  necessary  to  the  dissolution  of  the  injunction, 
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it  shows  that  they  did  nothing  whatever  in  that  direction. 
The  payment  seems  to  have  been  for  advice  given,  not  only 
before  the  bill  for  injunction  was  filed,  but,  probably,  before 
appellant  had  acquired  the  title  under  which  he  made  claim 
to  the  land. 

Appellee  testifies  that  he  paid  the  firm  of  Ledergerber, 
Russell  &  Colcord,  attorneys  at  law,  $200,  by  crediting  the 
note  of  one  of  the  firm  (Colcord)  who  was  appellee's  son, 
with  that  amount;  but  it  appears  that  all  that  this  firm  did  in 
the  case  was,  to  prepare  and  file  appellee's  answer.  This  was 
short,  and  required  no  unusual  amount  of  care  or  legal  skill 
in  its  preparation.  No  one  pretends  to  say  it  was  reasonably 
worth  $200  to  prepare  and  file  it,  and,  from  our  knowledge  of 
the  record,  we  think  appellant's  evidence  that  $50  would  have 
been  a  reasonable  fee  for  that  service  is  quite  liberal. 

Strong  testifies  that  he  was  paid,  in  money  and  property, 
what  he  regarded  as  equivalent  to  $1000,  for  his  services  in  the 
case,  but  how  much  of  this  was  money,  he  does  not  state. 
Appellee,  however,  says  he  paid  Strong  by  deeding  him  one- 
fourth  of  the  land.  Strong,  also,  says  he  considers  a  reason- 
able fee  for  his  services,  considering  the  land  was  worth  from 
$5000  to  $8000,  would  be  from  $750  to  $1000,  and  in  this  he 
is  corroborated  by  T.  G.  C.  Davis.  J.  P.  Colcord,  son  of 
appellee,  an  attorney  at  law,  practicing  in  St.  Louis,  Mo., 
thinks  $2000  would  have  been  a  reasonable  fee. 

That  these  estimates  are  extravagant  and  beyond  all  reason, 
is  clear,  by  reference  to  the  character  of  the  controversy,  as  dis- 
closed by  the  record,  and  the  value  of  the  property  in  litiga- 
tion. Appellee's  deed  to  the  property  was  prior  to  that  of 
appellant.  Appellant  claimed  appellee's  deed  was  ineffectual 
to  convey  title  to  him,  solely  by  reason  of  the  indefiniteness 
of  the  description  of  the  property.  The  contest  involved  only 
the  legal  question,  whether  it  was  competent  to  resort  to  evi- 
dence extrinsic  the  deed  to  identify  and  establish  the  calls  in 
the  deed.  There  was  no  serious  controversy  in  regard  to  the 
facts,  and  there  was  no  necessity  for  the  examination  of  many 
witnesses,  nor  were  many  witnesses  examined.     The  quantity 
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of  land  in  litigation  was  46  i  acres.  ISTo  witness,  not  even  ap- 
pellee, pretends  that  its  value  exceeded  $50  per  acre.  This 
would  make  the  total  value  $2325,  hardly  one-third  the  amount 
assumed  by  Strong  as  the  basis  of  his  charge;  but  the  clear 
and  decided  preponderance  of  the  evidence  is,  that  the  value 
did  not  exceed  $30  per  acre,  making  the  total  value  $1395,  or 
$605  less  than  J.  P.  Colcord  thinks  was  a  reasonable  attorney's 
fee  for  preparing  and  trying  the  case. 

Two  able  and  highly  respectable  attorneys  of  this  court, 
Messrs.  David  Gillespie  and  Gr.  Yan  lioorebeke,  fix  the  attor- 
ney's fee  for  preparing  and  trying  the  case  only  at  $300  and 
$350,  respectively. 

A  serious  objection  to  all  the  evidence  in  respect  to  attor- 
neys' fees  is,  no  discrimination  is  made  between  services  ren- 
dered in  the  case  generally,  and  services  which  were  strictly 
necessary  to  procure  a  dissolution  of  the  injunction. 

The  cross-bill  was  entirely  unnecessary  to  the  dissolution 
of  the  injunction,  and  the  expense  of  its  preparation,  and  of 
services  rendered  in  taking  evidence,  and  discussing  questions 
and  preparing  a  decree  upon  the  issues  raised  by  it,  are  not 
chargeable  against  appellant  by  reason  of  the  issuing  of  the 
injunction.  The  same  is,  also,  to  be  said  of  the  costs  of  tran- 
script of  record,  preparing  abstracts,  and  printing. 

Evidence  was  introduced  showing  that  the  land  was  well 
adapted  to  pasturage,  how  many  animals  might  be  pastured 
on  it  during  a  season,  and  what  the  value  of  the  pasturage  of 
each  animal  would  be  for  each  month. 

Evidence  was  introduced  by  appellant  showing  that  the  land 
was  not  inclosed  when  the  injunction  was  served;  that  appel- 
lant, at  considerable  expense,  inclosed  it  and  otherwise  perma- 
nently improved  it  as  pasture  land. 

It  is  argued  by  appellee  that  he  is  entitled  to  the  value  of 
the  pasture  for  six  seasons,  without  regard  to  any  deductions 
to  be  made  for  improvements  placed  on  the  land  by  appellant. 

The  injunction  deprived  appellee  from  exercising  acts  of 
ownership  over  the  land  during  the  time  it  was  in  force,  and 
he  is  entitled  to  be  reimbursed  for  such  damages  as  are  the 
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necessary  and  proximate  result  of  that  deprivation.  In  deter- 
mining the  extent  of  such  damages,  the  court  proceeds  upon 
equitable  principles,  and  is  not  governed  by  arbitrary  or  tech- 
nical rules.  Hence,  the  question  naturally  arises  here,  what 
has  appellee  lost  that  he  would  have  had  but  for  the  service 
of  the  injunction? 

Pasturage  is  of  so  perishable  a  nature  that  it  is  lost  to  the 
land  owner  either  if  the  land  be  not  inclosed,  or  guarded 
against  encroachments  from  stock  running  at  large,  in  some 
other  way,  or  not  used  for  the  purpose  of  pasturage  at  the 
proper  time.  Therefore,  if  appellee  was  not  intending  to  use 
the  land  for  pasture,  or  was  not  properly  prepared  to  do  so, 
he  has  lost  nothing  that  he  would  have  had  but  for  the  injunc- 
tion. In  other  words,  the  injunction  has,  in  this  respect, 
deprived  him  of  nothing  that,  had  it  not  been  served,  he  would 
have  enjoyed.  If  he  was  intending  to  use  the  land  as  pasture, 
but  was  not  ready  to  do  so,  but  was  stayed  in  his  preparation 
by  the  injunction,  it  is  evident  he  has  lost  only  the  use  of  the 
pasture,  less  the  expense  he  would  have  been  put  to  in  pre- 
paring it  for  use,  because  his  enjoyment  was  impossible  with- 
out that  preparation.  If  he  has  been  to  expense  in  regard  to 
materials  for  fencing,  etc.,  to  the  extent  that  such  expense  was 
necessarily  lost  to  him  by  the  injunction,  he  would  be  entitled 
to  compensation.  He  would  not,  however,  be  justified,  in 
that  view,  in  allowing  the  materials  to  be  unnecessarily  wasted, 
with  the  expectation  of  charging  appellee  with  their  value. 
He  should  use  due  care  and  diligence  to  avoid  loss,  and  would 
only  be  entitled  to  charge  appellant  with  what  could  not  be 
thus  avoided.  If  appellant,  in  the  fencing,  used  materials 
belonging  to  appellee,  he  should  be  allowed  only  for  his  labor 
and  for  the  cost  of  whatever  materials  did  not  belong  to  appel- 
lee. The  evidence  is,  that  appellee  designed  to  use  40  acres 
of  the  land  for  pasturage.  He  had  prepared  some  materials 
and  made  some  contracts  for  the  purpose  of  fencing.  It  does 
not,  however,  appear  that  the  materials  were  lost  to  him,  or 
what  damage  he  sustained  under  this  head.  The  injunction 
was  issued  on  the  20th  of  April,  1868.     It  does  not  appear 
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that  appellee's  intentions  were,  that  he  would  immediately 
inclose  the  40  acres,  or  that  he  was  prepared  to  do  so.  If  he 
was  not,  then  he  did  not  lose  the  pasturage  for  that  year.  The 
burden  was  on  him  to  show  that  he  was  intending  and  pre- 
pared to  inclose  the  land  in  time  to  have  had  the  use  of  the 
pasture  that  year,  in  order  to  charge  appellant  with  its  loss. 

The  evidence,  as  before  observed,  shows  that  fencing  of  con- 
siderable value  was  placed  on  the  land  by  appellant,  to  render 
it  fit  for  use  as  pasture,  and  this  remains  there,  as  appellant 
testifies,  "as  good  as  new."  By  this  assessment,  appellee 
seeks  and  is  entitled  to  its  past  benefits,  and  it  remains  his 
property  for  the  future.  He  must,  then,  be  charged  with  its 
reasonable  cost.  Other  improvements,  it  is  claimed,  were  also 
made  on  the  land  by  appellant, — such  as  clearing  it  up,  etc., — 
increasing  its  past  and  future  capacity  as  pasture,  and  for 
these,  he  is,  upon  the  same  principle,  entitled  to  reasonable 
compensation. 

We  do  not  regard  the  mode  of  arriving  at  the  value  of  the 
pasturage,  pursued  on  the  hearing,  as  satisfactory,  or  entirely 
fair  to  appellant.  If  appellee  had  s.tock  of  his  own,  and  was 
designing  to  use  the  land  to  its  utmost  capacity  in  their  pas- 
ture, probably  it  would  have  been  unobjectionable;  but  he 
made  no  proof  that  he  owned  -stock  in  sufficient  numbers 
which  he  was  designing,  and  was  prepared,  to  pasture  on  the 
land,  from  year  to  year.  If  he  was  expecting  to  hire  the  use 
of  the  land  as  pasture  to  others,  it  is  manifest  the  proper  mode 
would  have  been  to  have  shown  what  demand  there  was,  from 
year  to  year,  at  that  place,  for  such  pasturage,  and  what  it 
could  have  been  reasonably  let  for,  as  a  whole. 

If  the  demand  for  such  pasturage  was  not  constantly  equal 
to  or  in  excess  of  the  supply,  it  would  seem  that,  in  letting 
out  at  so  much  per  head,  there  must  necessarily  be  many  times 
when  it  would  not  be  filled  to  its  utmost  capacity;  and  so, 
what  the  owner  would  have  made  in  this  way,  and  has  lost  by 
the  injunction,  must  largely  depend  upon  conjecture  and  un- 
certainty. If,  however,  the  land  was  in  general  demand  as 
pasture,  there  must  have  been  some  certain  price  at  which  it 
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could  have  been  rented  for  each  year,  as  a  whole,  which  is  sus- 
ceptible of  definite  proof. 

The  evidence  in  regard  to  the  timber,  wood  and  sand  taken 
from  the  land,  is  not  seriously  objectionable.  The  injunction 
deprived  appellee  of  the  right  to  protect  the  land,  as  owner, 
from  invasion  by  others,  or  to  seek  redress  on  that  account. 
The  loss  of  timber,  wood  and  sand  taken  away  while  it  was 
pending,  may,  therefore,  be  properly  attributed  to  the  injunc- 
tion. Appellant  is  chargeable  with  the  value  of  these  things, 
in  the  condition  they  were  before  conversion. 

Appellant  testified  that  the  sand,  to  be  of  any  value,  had  to 
be  protected  by  inclosure,  and  guarded  by  a  watch.  If  this 
was  true,  then  he  should  only  be  charged  with  the  value  of 
the  sand  taken,  less  these  necessary  expenses. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Christian  Joch 

v. 

Henry  Damwardt,  for  use,  etc. 

1.  Law  and  fact — as  to  competency  of  servant  employed.  In  a  suit  by 
a  miner  to  recover  for  personal  injury  while  being  lowered  into  the  mine, 
from  the  alleged  incompetency  of  the  engineer,  the  court  should  give 
only  the  law  as  to  the  liability  of  the  defendant  in  case  of  negligence  in  the 
employment  of  an  incompetent  engineer,  without  intimating  any  opinion  in 
regard  to  the  force  of  the  evidence  showing  such  negligence.  What  time 
or  training  is  requisite  to  make  one  a  competent  engineer,  is  no  question  of 
law,  but  one  of  fact  only. 

2.  Measure  op  damages — mental  suffering  no  element  in  case  of  injury 
by  negligence.  In  a  suit  to  recover  for  a  personal  injury,  caused  by  the  em- 
ployment of  an  incompetent  servant,  mental  suffering  of  the  plaintiff  is  not 
a  distinct  element  of  damages,  in  addition  to  bodily  suffering. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 
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Mr.  William  Winkelman,  for  the  plaintiff  in  error. 
Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  to  recover  damages  for  injuries  sustained  by 
the  plaintiff,  a  coal  miner,  in  being  lowered  into  a  coal  mine 
of  the  defendant,  in  whose  employ  he  was,  mining  coal.  A 
recovery  was  had  by  the  plaintiff,  and  the  defendant  appealed. 

The  giving  of  two  instructions  for  the  plaintiff  is  assigned 
for  error.     The  instructions  were: 

"  The  court  instructs  the  jury,  that  proof  of  the  employment 
of  one  who  had  always  been  a  manual  laborer  or  a  mule  driver, 
to  run  a  steam  engine,  raises  a  presumption  of  negligence  of 
the  master,  without  showing  that  he  had  actual  notice  of  the 
servant's  antecedents,  if  you  believe,  from  the  evidence,  that 
such  laborer  had  been  employed  and  was  in  charge  when  plain- 
tiff received  the  injuries  complained  of  in  this  suit." 

"  The  court  instructs  the  jury,  that  if  they  find  for  the  plain- 
tiff, he,  as  the  party  aggrieved,  is  entitled  to  recover,  not  only 
for  actual  expenses,  including  medical  attendance,  but  also  a 
reasonable  compensation  for  mental  and  bodily  suffering,  loss 
of  time,  and  for  any  permanent  or  incurable  injury  sustained 
by  him,  if  you  believe  any  has  been  proved." 

The  occasion  of  the  injury  was,  in  being  precipitated  to  the 
bottom  of  the  mine  while  being  lowered  into  it  in  a  cage  con- 
taining the  plaintiff  and  some  others,  which  was  operated  by 
means  of  a  steam  engine  and  machinery,  which  one  Schaffer 
had  the  charge  of,  as  engineer,  and  it  was  claimed  that  the 
accident  occurred  in  consequence  of  his  negligent  mismanage- 
ment as  the  engineer. 

The  testimony  affording  the  basis  for  the  first  instruction, 
was  to  the  effect  that  Schaffer,  before  he  became  engineer,  was 
a  laborer  and  drove  mules  in  the  mine;  that  defendant's  sons 
taught  him  to  run  the  engine;  that  he  had  only  worked  at 
defendant's  mine  four  or  five,  or,  at  most,  six  months. 

This  first  instruction  was  manifestly  erroneous.     What  con- 
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stituted  negligence  in  the  employment  of  an  incompetent  en- 
gineer, was  entirely  a  question  of  fact  for  the  jury,  and  it  was 
error  for  the  court  to  instruct  that  the  fact  named  in  the  in- 
struction raised  a  presumption  of  negligence.  What  time  or 
training  is  requisite  to  make  one  a  competent  engineer,  is  no 
question  of  law,  but  one  of  fact  solely.  The  court  should  have 
only  laid  down  the  rule  of  law  as  to  the  liability  of  the  defend- 
ant in  case  of  negligence  in  the  employment  of  an  incompetent 
engineer,  without  intimating  any  opinion  in  regard  to  the  force 
of  the  evidence,  as  showing  such  negligence.  The  instruction 
was  calculated  to  do  harm  to  the  defendant,  and  in  view  of  the 
evidence  we  must  consider  that  the  instruction  probably  influ- 
enced the  finding  of  the  verdict  against  him. 

The  other  instruction,  too,  was  improper,  in  allowing  com- 
pensation for  mental  suffering,  as  a  distinct  element  of  damage 
in  addition  to  bodily  suffering. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Howe  Machine  Company 

v. 

John  B.  Willie. 

Rescission  of  contract — when  money  paid  on  purchase  may  be  recov- 
ered back.  Where  a  sewing  machine  is  sold,  to  be  paid  for  in  installments, 
but  a  different  one  sent  to  the  buyer,  which  does  not  work  well,  and  the 
agent  promises  to  replace  it  with  another  one,  which  he  afterwards  refuses 
to  do,  and  on  refusal  to  complete  payments  the  agent  replevies  the  machine, 
without  offering  another  one,  this  may  be  regarded  as  such  an  act  as  to 
authorize  the  purchaser  to  rescind  the  contract,  and  recover  back  the  pay- 
ments made  on  the  purchase. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Mr.  E.  A.  Halbert,  and  Mr.  F.  A.  McConaught.  for  the 

appellant. 

Mr.  William  Winkelman,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  by  plaintiff  against  the  Howe  Machine 
Company,  to  recover  the  amount  paid  for  a  sewing  machine, 
which  the  company  took  back.  The  contract  between  the  par- 
ties, so  far  as  it  was  reduced  to  writing,  although  in  the  form 
of  a  lease  of  the  machine,  was,  in  fact,  an  absolute  sale,  payable 
in  installments,  and  was  so  understood  by  the  parties.  The 
machine  was  bought  for  the  use  of  a  niece  of  plaintiff,  residing 
in  St.  Louis.  Proof  was  made  she  did  not  get  the  machine  she 
selected  and  which  the  company  agreed  to  send,  but  another 
like  machine,  which  the  agent  says  he  thinks  was  a  new  one,  was 
sent  her  in  its  stead.  It  only  worked  well  for  a  brief  period,  and, 
although  skillfully  handled,  it  could  not  be  made  to  do  good 
work.  The  agents  of  the  company  in  charge  of  its  affairs  pro- 
mised, repeatedly,  to  replace  it  with  another  machine,  if  that 
one  did  not  give  satisfaction,  which  it  is  abundantly  proven  it 
did  not  do. 

Plaintiff  stopped  paying  the  monthly  installments,  because 
the  machine,  although  several  times  repaired,  could  not  be 
made  to  work  satisfactorily,  and  defendant,  without  offering 
another  machine,  as  it  had  agreed  to  do,  replevied  the  old  one, 
because  of  an  alleged  breach,  in  that  respect,  of  the  original 
contract. 

Regarding  that  as  an  act  which  justified  plaintiff  in  rescind- 
ing the  contract,  the  evidence  sustains  the  verdict,  and  the 
judgment  must  be  affirmed. 


Judgment  affirmed. 


John  Scott 

v. 
Lee  Buck.  . 

1.  Fences — statute  relating  to,  construed.  Section  14,  of  chapter  51, 
entitled  "  Inclosures  and  Fences,"  requiring  fences  to  be  at  least  five  feet 
high,  has  reference  solely  to  partition  fences  between  adjoining  owners,  and 
has  no  application  to  an  outside  fence. 
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2.  Trespass — sufficiency  offence  to  turn  stock.  In  trespass  to  recover 
damage  to  the  plaintiff's  crop  by  the  defendant's  cattle  breaking  in,  the 
plaintiff  will  be  entitled  to  recover  if  his  fence  was  good  and  sufficient, 
regardless  of  its  height,  to  turn  ordinary  stock ;  otherwise,  not. 

Writ  of  Error  to  the  Circuit  Court  of  Lawrence  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  originally  before  a 
justice  of  the  peace,  by  John  Scott  against  Lee  Buck,  and 
taken  on  appeal  to  the  circuit  court,  where  a  trial  was  had 
resulting  in  a  verdict  and  judgment  for  the  defendant. 

Mr.  E.  Callahan,  for  the  plaintiff  in  error. 

Mr.  E.  B.  Green,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  brought  on  the  29th  day  of  August,  1873,  to 
recover  for  growing  crops  destroyed  by  the  cattle  of  defendant  in 
error.  The  testimony  showed  that  the  plaintiff's  field,  in  which 
the  damage  was  done  by  defendant's  cattle,  was  inclosed  with  a 
fence  sufficient  to  turn  the  ordinary  stock  of  the  neighborhood, 
although  somewhat  unruly,  but  the  fence  was  not  five  feet 
high.  On  the  trial  of  the  cause,  the  court  instructed  the  jury, 
on  behalf  of  defendant,  "that  a  good  and  sufficient  fence, 
under  the  laws  of  Illinois,  is  a  fence  that  is  at  least  five  feet 
high  from  the  ground;  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  fence  of  plaintiff  which  was  broken  by  the 
cattle  of  defendant,  if  it  was  broken,  was  not  at  least  five  feet 
high  from  the  ground,  the  jury  should  find  the  defendant  not 
guilty."  The  instruction  was,  no  doubt,  given  upon  the  sup- 
position that  sec.  14,  of  chap.  51,  entitled  "  Inclosures  and 
Fences,"  Rev.  Stat,  of  1845,  277,  required  a  fence  to  be  five 
feet  high,  in  order  to  meet  the  requirements  of  the  law.  At 
least  we  have  been  referred  to  no  other  statute  in  force  when 
the  trial  was  had,  in  any  manner  bearing  upon  the  question. 
The  section  of  the  statute  in  question  has  been  before  this 
court  for  construction  at  a  previous  term,  and  in  Scott  v. 
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Wirshing,  64  111.  102,  it  was  held  that  the  section  of  the 
statute  requiring  fences  to  be  at  least  five  feet  high,  has  refer- 
ence solely  to  partition  fences  between  adjoining  owners,  and 
has  no  application  to  an  outside  fence.  IsTo  argument  has 
been  presented  to  show  the  construction  of  the  statute  in  the 
case  cited  was  not  the  correct  one,  and  no  reason  has  occurred 
to  us  which  would  call  for  a  different  construction,  nor  do  we 
perceive  any  ground  for  changing  the  rule  announced.  The 
real  question  for  the  jury  was,  whether  the  fence  was  good 
and  sufficient,  regardless  of  its  height,  to  turn  ordinary  stock. 
If  it  was,  then  the  plaintiff  was  entitled  to  recover;  otherwise, 
not. 

As  the  law  involved  in  the  case  was  not,  however,  properly 
given  the  jury  by  the  instruction,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

.  Judgment  reversed. 


Emil  Kolbe 

v. 

The  People  of  the  State  of  Illinois. 

1.  Bond  for  costs— bastardy  case.  The  statute  requiring  a  non-resident 
to  give  bond  for  costs,  does  not  apply  to  a  prosecution  under  the  Bastardy 
act ;  but  if  it  did,  a  motion  to  dismiss  should  be  made  before  the  justice  of 
the  peace. 

2.  Bastardy — non-resident  may  prosecute.  Under  the  statute  relating  to 
bastardy,  a  non-resident  female  may  prosecute  the  putative  father  in  the 
courts  of  this  State.  The  statute  is  not  limited  in  its  operation  to  residents 
of  the  State. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
"William  H.  Snyder,  Judge,  presiding: 

Messrs.  Koerner  &  Turner,  for  the  appellant. 
Mr.  Thomas  Quick,  for  the  People. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  under  our  statute  on  the  subject  of  bas- 
tardy. The  child  was  begotten  in  Missouri,  where  the  com- 
plainant and  the  putative  father  then  resided.  "When  near  the 
time  of  the  confinement  of  the  mother,  the  putative  father  re- 
moved to  the  State  of  Illinois.  The  mother,  while  pregnant, 
came  into  the  State  of  Illinois,  and  into  the  county  where  the 
putative  father  was  found,  and  instituted  the  proceedings  be- 
fore a  justice  of  the  peace  of  that  county.  The  case  came  in 
regular  course  before  the  circuit  court,  where  judgment  was 
rendered  against  the  putative  father.     He  appeals  to  this  court. 

Appellant  insists  that  the  circuit  court  erred  in  refusing  to 
dismiss  the  proceeding  for  want  of  bond  for  costs.  The  statute 
requiring  bond  for  costs  is  not  applicable  to  a  proceeding  of 
this  kind,  and  if  it  were,  the  application,  not  having  been 
made  before  the  justice  of  the  peace,  comes  too  late.  The 
ruling  was  right. 

A  graver  question  is  presented  by  the  objection:  that  the 
complainant  was  not  a  resident  of  the  State  of  Illinois,  and 
never  has  been.  It  is  strenuously  insisted  that  this  statute 
was  enacted  in  the  interest  of  the  public,  and  for  the  protection 
of  the  proper  county  against  its  liability  to  the  expense  of 
maintaining  the  child  as  a  pauper. 

The  language  of  the  statute  is  broad,  and  contains  no  ex- 
press  limitation  of  the  kind  insisted  upon.  The  case  is  cer- 
tainly within  the  letter  of  the  law.  The  majority  of  the  court 
do  not  feel  at  liberty  to  hold  that  the  operation  of  the  statute 
is  limited  in  this  respect  by  such  implication.  "While  the 
statute  is  in  the  interest  of  the  public,  in  some  respects,  still, 
the  main  purpose  of  the  statute  seems  to  be  to  compel  the 
father  of  a  bastard  child  to  bear  part  of  the  burden  of  its  sup- 
port.    In  this,  the  mother  is  chiefly  interested. 

We  think  the  proceeding,  as  it  is,  was  authorized  by  the 
statute.     The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 

23— 85th  III. 
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Statement  of  the  case. 


School    Directors 

v. 

John  Parks. 

1.  School  law — school  director  prohibited  from  contracting  with  district. 
Both  the  letter  and  spirit  of  the  law  forbid '  that  directors  of  schools  shall 
in  anywise,  whether  directly  or  indirectly,  openly  or  covertly,  become 
interested  in  demands  or  claims  originating  while  they  are  directors,  to  be 
satisfied  by  payment  from  the  funds  of  their  district. 

2.  Where  orders  were  drawn  by  two  school  directors  in  favor  of  the 
third,  one  for  labor  in  repairing  a  school  house,  and  the  other  for  wood 
furnished  the  school,  of  which  payment  was  made  by  the  township  treasurer, 
it  was  held,  that  if  the  services  were  performed  and  the  wood  furnished 
while  the  person  receiving  the  orders  was  director,  the  school  district  was 
entitled  to  recover  the  money  so  paid,  in  an  action  against  him,  but  if 
before  he  was  elected,  it  was  not. 

3.  Burden  op  proof.  Where  a  school  director  is  shown  engaged  in  a 
transaction  which  prima  facie  he  is  prohibited  to  engage  in,  as  he  is  in  taking 
orders  to  himself  for  wood  furnished  and  labor  performed,  the  burden  is  then 
on  him  to  show  that  though  the  orders  are  then  executed,  they  are  not,  as 
otherwise  would  be  the  presumption,  a  settlement  of  transactions  just  com- 
pleted, but  in  settlement  of  transactions  before  he  became  a  director. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

This  was  a  suit  brought  by  W.  R.  Schnyder  and  Caspar 
Krone,  school  directors  of  district  number  four,  township 
three  north,  range  one  west  of  the  third  principal  meridian, 
against  John  Parks,  to  recover  back  money  alleged  to  have 
been  improperly  paid  to  the  defendant  out  of  the  school  fund. 
A  trial  resulting  in  favor  of  the  defendant,  the  plaintiffs 
appealed. 

Messrs.  Murray  &  Andrews,  for  the  appellant. 
Mr.  G.  Yan  Hoorebeke,  for  the  appellee. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Whilst  appellee  was  school  director,  his  co-directors  drew, 
in  his  favor,  two  orders  on  the  township  treasurer,  both  bear- 
ing date  the  19th  of  February,  1874,— one  for  $12.50,  with 
interest  at  the  rate  of  ten  per  cent,  specified  in  the  order  as 
being  "  for  eight  days  extra  labor  done  in  repairing  the  school 
house,"  and  the  other  for  $18,  with  interest  at  the  rate  of  six 
per  cent,  specified  in  the  order  as  being  "  for  six  cords  of  wood 
furnished  the  school."  Payment  of  the  amounts  was  made  by 
the  township  treasurer  to  appellee,  on  presentation  of  the 
orders  for  that  purpose,  out  of  funds  belonging  to  the  dis- 
trict; and  this  suit  was  instituted  to  recover  the  amounts  thus 
paid. 

The  only  point  made  by  appellee  against  the  right  to  recover, 
is,  that  the  evidence  fails  to  show  that  he  was  director  when  he 
performed  the  labor  and  furnished  the  wood,  for  the  payment 
of  which  the  orders  were  drawn. 

It  is  unquestionably  true,  as  he  contends,  that  he  is  pre- 
sumed to  have  acted  in  conformity  with  law,  until  the  con- 
trary is  made  to  appear.  But  this  may  be  by  circumstantial 
as  well  as  direct  proof;  and  when  he  is  shown  engaged  in  a 
transaction,  which,  prima  facie,  he  is  prohibited  to  engage 
in,  as  he  is  in  taking  orders  to  himself  for  wood  furnished  and 
labor  performed,  the  burden  is  then  on  him  to  show  that, 
though  the  orders  are  then  executed,  they  are  not,  as  would 
otherwise  be  the  presumption,  in  settlement  of  transactions 
just  completed,  but  in  settlement  of  transactions  completed 
before  he  became  a  director. 

The  statute  in  force  when  these  orders  were  executed,  and 
now,  absolutely  prohibits  a  director  from  being  interested  in 
any  contract  made  by  the  board  of  which  he  is  a  member. 
This  embraces  every  contract,  whether  express  or  implied,  by 
virtue  of  which  money  may  be  drawn  from  the  treasurer;  and 
it  can  not  be  evaded  by  appropriations  or  payments  from  the 
treasurer  for  labor  performed,  or  materials  furnished  for  the 
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benefit  of  the  district,  on  the  pretext  they  were  performed  or 
furnished  without  any  contract,  but  being  beneficial  to  and 
enjoyed  by  the  district,  should  be  paid  for  as  a  matter  of  jus- 
tice. Both  the  letter  and  the  spirit  of  the  law  forbid  that 
directors  shall,  in  anywise,  whether  directly  or  indirectly, 
openly  or  covertly,  become  interested  in  demands  or  claims, 
originating  while  they  are  directors,  to  be  satisfied  by  pay- 
ments from  the  funds  of  their  districts;  and  this  construction 
must  be  rigidly  enforced  by  the  courts,  without  regard  to  the 
moral  or  equitable  considerations  that  may  urge  a  different 
policy  in  particular  cases. 

If,  on  another  trial,  it  shall  appear  that  appellee  was  not,  in 
fact,  director  when  this  labor  was  performed  and  wood  was 
furnished,  he  will  be  entitled  to  a  judgment;  otherwise  the 
money  paid  him  on  the  orders  was  paid  in  violation  of  law, 
and  the  district  is  entitled  to  recover  it  from  him. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  A.  Crain,  Guardian,  etc. 


Burrell  Kennedy  et  al. 

s 

1.  Co-executors — of  their  relations  with  each  other.  It  is  not  within 
the  province  of  one  of  several  executors  to  call  his  co-executors  to  account 
for  their  action,  in  a  court  of  equity.  If  either  of  the  executors  does  wrong 
he,  alone,  is  responsible, — the  others  can  not  be  injured  thereby. 

2.  Chancery  jurisdiction — settlement  of  estates.  A  court  of  chancery  will 
not  exercise  jurisdiction  over  the  administration  of  estates,  except  in  extra- 
ordinary cases.  Some  special  reason  must  be  shown  to  give  the  court  juris- 
diction. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  John  A.  Crain,  as  one 
of  the  executors  of  the  last  will  of  Dempsey  Kennedy,  de- 
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ceased,  and  also  guardian,  against  the  two  other  executors  and 
the  devisees,  to  restrain  the  sale  of  real  estate,  and  to  re-state 
the  executors'  account.     The  court  below  dismissed  the  bill. 

Mr.  S.  L.  Bryan,  and  Mr.  L.  M.  Phillips,  for  the  appellant. 

Mr.  P.  L.  Hosmer,  and  Mr.  J.  M.  Rountree,  for  the  appel- 
lees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

There  are  no  merits  in  appellant's  proceedings,  and  the  court 
properly  dismissed  the  bill.  There  is  nothing  in  the  bill  jus- 
tifying an  application  to  a  court  of  equity.  We  are  unable  to 
perceive  the  interest  of  complainant,  the  appellant  here,  to  in- 
cite this  litigation.  If  his  co-executors  have  done  wrong,  they, 
alone,  are  responsible — appellant  can  not  be  injured  thereby. 
There  is  a  total  want  of  interest  in  this  subject  matter  in  ap- 
pellant, and  the  court  did  right  in  dismissing  his  bill. 

This  case,  in  principle,  is  like  the  case  of  Heustis  et  al.  v. 
Johnson,  84  111.  61,  in  which  it  was  held  that  a  court  of 
chancery  would  not  exercise  jurisdiction  over  the  administra- 
tion of  estates,  except  in  extraordinary  cases.  Some  special 
reason  must  be  shown.     Here,  there  is  none. 

The  decree  is  affirmed. 

Decree  affirmed. 


James  F.  Labadie  et  al. 

v. 

William  C.  Hewitt. 

1.  Chancery  jurisdiction — not  taken  away  by  new  remedy.  The  giving 
of  a  new  remedy  by  statute,  in  nowise  affects  the  original  jurisdiction  of 
courts  of  chancery.  Such  new  remedy  is  regarded  merely  as  cumulative, 
unless  the  prior  jurisdiction  or  remedy  is  limited  or  restricted  by  the  statute. 

2.  Same — partition.  Courts  of  chancery  are  not  deprived  of  jurisdiction 
to  make  partition  of  land  by  our  statute  authorizing  courts  of  law  to  order 
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partition  on  petition.    Proceedings  for  partition  in  chancery  are  not  gov- 
erned by  the  Partition  act,  which  applies  only  to  courts  of  law. 

3.  Partition — bill  need  not  be  verified.  Where  a  partition  is  sought  in 
chancery,  and  not  by  petition  under  the  statute,  the  bill  is  not  required  to  be 
verified  by  oath. 

4.  Same — decree  to  pay  debts  due  from  ancestor  of  heirs,  on  sale.  Where 
land  is  ordered  to  be  sold  on  bill  in  chancery  for  partition,  it  not  being  sus- 
ceptible of  division,  it  is  not  erroneous  to  decree  from  the  proceeds  of  the 
sale  the  payment  of  a  sufficient  sum  to  the  administratrix  of  the  estate  of 
the  deceased,  from  whom  the  land  descended,  to  pay  the  debts  allowed 
against  the  estate,  where  they  are  a  charge  on  the  same.  The  rule  is  other- 
wise where  partition  of  the  land  can  be  made. 

5.  Practice — multifariousness  in,  bill,  how  reached.  If  a  bill  in  chan- 
cery is  multifarious,  the  objection  can  only  be  raised  by  demurrer,  specifying 
it  as  a  ground  of  objection.  If  not  so  raised,  it  will  be  considered  as  waived, 
and  it  can  not  be  urged  on  trial  or  after  decree.  If  presented  by  answer,  the 
court  may  or  may  not,  as  it  chooses,  on  the  hearing,  allow  the  objection. 

6.  Cross-bill  —  whether  necessary.  Where  a  bill  in  chancery  for 
the  partition  of  land  shows  a  charge  in  favor  of  one  of  the  defendants  for 
necessary  repairs,  to  prevent  waste  and  loss  to  the  tenants  in  common,  and 
asks  that  the  same  may  be  satisfied  out  of  the  proceeds  of  sale  before  a  par- 
tition is  made  of  the  money,  and  this  is  admitted  by  demurrer  of  the  defend- 
ants, such  defendant  may  be  allowed  for  the  same  without  filing  a  cross-bill, 
or  answer  in  the  nature  of  a  cross-bill,  asking  affirmative  relief. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  William  C.  Hewitt  against 
James  F.  Labadie  and  others,  heirs  of  Peter  Labadie,  deceased, 
for  the  partition  of  two  town  lots.  The  defendants  demurred 
to  the  bill.     A  decree  was  rendered  granting  the  relief  prayed. 

Mr.  T.  J.  Richardson,  for  the  appellants. 

Mr.  John  B.  Bowman,  and  Mr.  R.  A.  Halbert,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  has  been  repeatedly  held,  that  when  the  General  Assembly 
gives  a  new  remedy,  by  petition,  under  the  statute,  it  in  no- 
wise affects  the  jurisdiction  of  the  court  of  chancery;  that  the 
new  remedy  is  cumulative;  that  the  court  of  chancery  may 
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proceed  under  its  original  jurisdiction  as  though  the  cumula- 
tive remedy  had  not  been  given,  unless  limited  or  restricted 
by  statute.  The  court  of  chancery  has  entertained  and  exer- 
cised jurisdiction  in  cases  of  partition  from  quite  an  ancient 
period.  Courts  of  law  were  also  invested  with  jurisdiction  to 
adjudge  and  make  partition,  even  before  it  became  a  source  of 
equitable  relief.  After  chancery  assumed  jurisdiction,  the 
courts  of  law  continued  to  make  partition,  without  any  change 
in  their  mode  of  procedure.  But  the  practice  in  the  British 
courts  of  law  was  inconvenient  and  cumbersome,  and  our  Gen- 
eral Assembly,  to  remedy  the  evil,  gave  a  petition  in  lieu  of 
the  old  writ  of  partition,  and  prescribed  the  practice  there- 
under. But  it  has  never  been  supposed  that,  in  doing  so,  they 
designed  to  take  away  the  jurisdiction  from  the  courts  of  chan- 
cery, or  intended  thereby,  in  any  degree,  to  alter  or  amend  the 
practice  in  that  court.  Hence,  bills  have,  since  the  Partition 
act,  been  filed  in  chancery  whenever  the  facts  of  the  case  have 
required  such  proceedings,  and  in  doing  so  we  are  aware  of  no 
practice  that  requires  the  proceeding  to  conform  to  the  practice 
of  the  Partition  act — in  fact,  the  decisions  of  this  court  recog- 
nize the  chancery  practice  as  governing  such  proceedings. 
Chickering  v.  Failes,  29  111.  304;  K ester  v.  Stark,  19  111.  328; 
Gregory  v.  Gover,  19  111.  608;  Walker  v.  Laflin,  26  111.  472. 
The  act  of  1861,  Sess.  Laws,  p.  181,  fully  recognizes  chancery 
proceedings  as  not  being  governed  by  the  Partition  act,  but 
being  unable  to  avail  of  its  provisions. 

An  examination  of  the  bill  in  this  case  clearly  shows  that  it 
was  intended  as  a  bill  in  chancery  for  partition.  Its  frame 
clearly  shows  that  to  have  been  the  primary  object,  and  it  must 
be  considered  as  governed  by  chancery  practice.  That  prac- 
tice, in  our  courts,  has  never  required  such  bills  to  be  verified 
by  oath,  hence  this  objection  was  not  well  taken.  Had  the 
proceeding  been  under  the  statute,  it  would  have  been  differ- 
ent, as  the  statute  requires  the  oath.  In  other  respects,  the 
bill  seems  to  be  good,  in  substance. 

There  is  no  force  in  the  objection  that  the  bill  was  multi- 
farious.    We  fail  to  see  in  what  it  can  be  claimed  to  be  so,  but 
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even  if  it  was,  that  objection  could  only  be  raised  by  demurrer, 
specifying  it  as  a  ground  of  objection.  If  not  so  raised,  the 
objection  is  considered  as  waived,  and  it  can  not  be  raised  on 
trial  or  after  decree  rendered,  though  if  raised  by  answer,  the 
court  may  or  not,  as  it  chooses  on  the  hearing,  allow  the  ob- 
jection. 1  Dan'l  Ch.  Pract.  p.  451  (1st  from  the  Lond.  ed.) 
Hence,  even  if  the  bill  was  multifarious,  the  objection  comes 
too  late. 

It  is  next  urged,  that  the  court  erred  by  allowing  Monche- 
vant  pay  for  necessary  repairs,  to  prevent  waste  and  loss  to 
the  tenants  in  common.  It  is  urged  that  he  should  have  set 
up  his  claim  by  cross-bill,  or  at  least  by  answer  praying  relief, 
which  would  be  treated  as  a  cross-bill.  It  is  not  denied,  that 
when  such  repairs  to  an  estate  owned  in  common  are  necessary 
and  properly  made,  they  become  a  charge  against  the  other 
tenants  in  common;  and  when  one  of  them  files  a  bill  for  par- 
tition, and  in  it  admits  the  charge  as  correct  and  equitable,  and 
asks  that  it  may  be  satisfied  out  of  the  proceeds  of  the  sale  be- 
fore partition  is  made  of  the  money,  and  the  other  defendants 
demur,  and  thus  admit  the  justice -of  the  claim,  no  reason  is 
perceived  why  the  court,  in  adjusting  -the  equities  of  the  par- 
ties, should  not  decree  its  payment.  Had  the  other  defendants 
objected  to  its  allowance,  then  he' might  have  been  required  to 
file  a  cross-bill.  But  that  is  by  no  means  certain  in  this  pro- 
ceeding, as,  when  the  court  acquires  jurisdiction  to  make  par- 
tition, it  will  do  complete  justice  amongst  all  of  the  parties  in 
interest.     Henrichsen  v.  Hodgen,  67  111.  179. 

There  was  no  objection  that  the  bill  did  not  pray  the  appoint- 
ment of  commissioners,  as  they  were  duly  appointed,  and  ex- 
amined the  premises,  and  reported  that  they  could  not  be 
divided  without  manifest  injury  to  the  parties  in  interest,  and 
the  act  of  1861  authorized  the  court  to  sell  the  premises  and 
divide  the  money  among  the  tenants  in  common. 

It  is  urged,  with  much  apparent  earnestness,  that  it  was 
error  to  decree  of  the  proceeds  of  the  sale  the  payment  of  a 
sufficient  sum  to  the  administrator  of  the  deceased,  from  whom 
the  lands  descended,  to  pay  the  debts  allowed  against  him, 
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which  were  proved  up  and  allowed  against  the  estate.  The 
tenants  in  common  held  these  lands  charged  with  the  debts  of 
the  estate,  and  when  the  property  could  not  be  partitioned, 
and  the  estate  had  to  be  sold  for  the  purpose,  no  objection  is 
perceived  to  making  such  an  order.  It  would  not  be  just  to 
the  purchaser  to  have  the  money  paid  to  the  heirs,  and  leave 
the  premises  liable  to  be  again  sold  to  pay  debts.  It  works 
no  injury  to  the  heirs,  and  deprives  them  of  no  right,  and  the 
premises  will,  no  doubt,  bring  more  to  them  than  if  they  were 
sold  subject  to  the  debts  against  the  estate.  This  is  not  a  sale 
for  the  payment  of  such  debts,  but  it  is  a  sale  that  partition 
may  be  made  in  money,  as  it  could  not  be  done  in  land,  and 
it  is  only  equitable  to  deduct  a  sufficient  sum  from  the  pro- 
ceeds of  the  sale  to  free  it  from  the  lien  of  the  debts. 

Had  the  land  been  susceptible  of  division,  then  the  object 
of  the  bill  would  have  been  accomplished,  and  it  would  have 
been  beyond  the  power  of  the  court  to  have  ordered  the  sale 
for  the  payment  of  the  debts,  but  leaving  the  administrator  to 
proceed  to  obtain  an  order  from  the  county  court  for  a  sale. 

The  entire  record  considered,  we  fail  to  perceive  any  error 
for  which  the  decree  should  be  reversed,  and  it  is  affirmed. 

Decree  affirmed. 


Mary  A.  Herdman 

v. 

Charles  T.  Pace. 

1.  Married  women  —  mortgage  by,  without  joinder  by  husband.  A 
mortgage,  given  by  a  married  woman  residing  with,  her  husband,  to 
secure  the  purchase  money  of  real  estate  purchased  by  her,  in  which  her 
husband  does  not  join,  as  required  by  the  statute  in  force  at  the  time,  and 
acknowledged  simply  as  &feme  sole,  is  absolutely  void. 

2.  Chancery  practice — relief  not  sought  by  the  pleadings.  On  bill  to 
foreclose  a  mortgage,  which  is  void  as  being  given  by  a  married  woman 
without  her  husband  uniting  in  its  execution,  no  decree  can  be  entered  for 
the  enforcement  of  a  vendor's  lien,  where  the  bill  makes  no  such  case, 
and  is  not  framed  for  any  such  relief. 
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Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Pollock  &  Keller,  and  Mr.  T.  S.  Casey,  for  the 
plaintiff  in  error. 

Messrs.  Crews  &  Haynes,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  the  foreclosure  of  a  mortgage  executed  by 
Mary  A.  Herdman,  on  the  2d  day  of  January,  1871,  on  certain 
described  lots  of  land,  in  the  town  of  Mt.  Vernon,  in  this 
State,  to  secure  the  payment  of  four  promissory  notes  of  the 
same  date,  made  by  her,  of  the  amount  in  all  of  $2910. 

A  decree  passed  against  her  as  to  a  portion  of  the  property, 
to  reverse  which  she  prosecutes  this  writ  of  error. 

It  appears  that  at  the  time  of  the  execution  of  the  notes  and 
mortgage,  and  ever  since,  the  said  Mary  A.  Herdman  was  and 
has  been  the  wife  of  William  H.  Herdman,  living  with  him 
as  such;  that  the  notes  and  mortgage  were  executed  by  her- 
self alone,  her  husband  not  joining  in-  the  mortgage,  and  that 
her  acknowledgment  of  the  mortgage  was  only  in  the  form  as 
in  the  case  of  a  feme  sole,  and  not  in  the  mode  prescribed  by 
the  statute  at  that  time,  as  necessary  in  the  case  of  a  married 
woman  for  the  conveyance  of  her  land.  The  mortgage,  for 
want  of  the  joinder  therem  of  the  husband,  and  of  the  mode 
of  acknowledgment  required  by  the  statute,  as  the  law  then 
stood,  was  absolutely  void,  as  has  been  frequently  decided  by 
this  court.  See  Elder  et  al.  v.  Jones  et  al.,  post,  p.  384,  where 
the  question  is  more  fully  considered. 

The  court  below  found  that  there  was  due  the  complainant, 
as  purchase  money  of  lot  twenty-nine,  and  twenty  feet  off 
the  south  side  of  lot  thirty-two,  in  the  town  of  Mt.  Vernon, 
Illinois,  (a  portion  of  the  property  included  in  the  mortgage,) 
the  sum  of  $4290, — decreeing,  for  its  satisfaction,  the  sale  of 
such  part,  and  that  the  other  land  in  the  bill  was  not  subject 
to  the  plaintiff's  claim.     However  it  might  be  in  the  evidence, 
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there  was  not,  in  the  allegations  of  the  bill,  any  foundation 
for  such  a  decree  in  respect  of  purchase  money.  The  bill  was 
one  merely  to  foreclose  the  mortgage, — it  was  not  framed  to 
enforce  a  vendor's  lien,  not  containing  a  single  allegation  to 
justify  the  granting  of  relief  on  that  score. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
leave  to  the  complainant  to  amend  his  bill,  so  as  to  present 
any  other  ground  of  equitable  relief  he  may  have. 

Decree  reversed. 


John  N.  Satterfield 

v. 

The  County  of  Jefferson. 

Fees  in  criminal  cases — liability  of  county  to  county  clerk.  The  statute 
which  provides  that  in  all  criminal  cases,  when  the  costs  can  not  be  collected 
from  the  defendants  on  their  conviction,  or  in  case  of  the  acquittal  of  the  defen- 
dants, such  costs  shall  be  paid  out  of  the  county  treasury,  applies  exclusively 
to  clerks  of  the  circuit  courts.  So,  although,  under  the  act  of  1872,  clerks 
of  county  courts  may  charge  and  collect  like  fees  as  clerks  of  the  circuit 
courts,  the  county  will  in  no  event  be  liable  to  the  county  clerks  for  their 
fees  in  criminal  cases. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  T.  S.  Casey,  and  Mr.  E.  Y.  Satterfield,  for  the  appel- 
lant. 

Mr.  Alfred  M.  Green,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Cn  the  20th  of  September,  1871,  plaintiff  was  appointed 
clerk  of  the  county  court  of  Jefferson  county,  and  in  Novem- 
ber thereafter  he  was  elected  to  such  office  to  fill  the  vacancy 
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caused  by  the  death  of  the  former  clerk,  who  had  been  elected 
prior  to  the  adoption  of  the  present  constitution.  While  in 
office,  plaintiff  earned  fees  in  criminal  cases  which  he  was 
unable  to  collect,  because  of  the  acquittal  of  the  parties  accused, 
or  on  account  of  the  insolvency  of  parties  where  convictions 
were  had,  and  he  now  seeks  to  recover  such  fees  from  the 
county. 

Under  the  act  of  1872,  conferring  increased  jurisdiction 
upon  county  courts,  the  clerks  of  such  courts  are  permitted  to 
charge  and  collect  like  fees  as  clerks  of  circuit  courts  for 
similar  services.  It  is  also  provided  in  the  act  in  relation  to 
"  Fees  and  Salaries,"  "  That  whenever  the  county  clerk  shall 
be  required  to  perform  similar  services  to  those  required  of 
circuit  clerks,  and  no  fee  is  specially  provided  for  such  services, 
they  shall  be  allowed,  for  such  services,  the  same  fees  as  are 
herein  allowed  to  circuit  clerks."  On  turning  to  the  section 
of  that  act  in  relation  to  fees  of  circuit  clerks  in  criminal 
cases,  we  find  it  is  provided  that  "  in  all  criminal  cases,  when 
the  costs  can  not  be  collected  from  the  defendants  on  their  con- 
viction, or  when  the  defendants  shall  be  acquitted,  such  costs 
be  paid  from  the  county  treasury." 

It  is  under  these  several  provisions  of  our  statute,  plaintiff 
seeks  to  have  the  fees  he  has  earned  in  criminal  cases,  and 
which  he  has  been  unable  to  collect,  paid  from  the  county 
treasury,  in  like  manner  as  clerks  of  circuit  courts  would  be 
entitled  to  have  their  costs  paid  in  such  cases.  "We  do  not  think 
the  statute  will  bear  the  construction  contended  for.  While  it 
is  true,  county  clerks  may  charge  and  collect  such  fees  in  crim- 
inal cases,  as  circuit  clerks  may  for  similar  services,  the  statute 
has  made  no  provision  they  may  have  such  costs  paid  from 
the  county  treasury.  That  provision  has  exclusive  reference 
to  circuit  clerks,  and  we  do  not  understand  its  benefits  have 
ever  been  extended  to  county  clerks.  .All  the  legislature  has 
seen  fit  to  do,  is  to  provide  that  county  clerks  may  charge  and 
collect,  for  similar  services,  the  same  fees  as  are  allowed  to 
circuit  clerks,  and  no  warrant  can  be  found  for  holding  by 
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construction  that  costs,  when  earned  in  any  given  class  of 
cases,  shall  be  paid  from  the  county  treasury. 

This  view  of  the  meaning  of  the  statute  makes  it  unnecessary 
to  discuss  other  questions  raised  on  the  argument. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scholfield:  I  do  not  concur  in  this 
opinion. 

Mr.  Justice  Dickey:  I  dissent  from  the  construction  given 
to  the  statute  in  question.  It  seems  to  me  that  the  legal  effect 
of  the  statute  was  to  place  the  county  clerk  in  the  same  posi- 
tion as  that  of  the  clerk  of  the  circuit  court,  as  to  the  matter 
of  fees. 


Edwakd  S.  Wilson 

V. 

Aemilda  C.  Hackee  et  al. 

1.  Parol  evidence — to  show  fraud  in  sale  of  land.  Although  a  con- 
tract respecting  the  sale  or  exchange  of  lands  may  be  evidenced  in  writing, 
in  a  suit  to  cancel  the  same  for  fraud,  consisting  of  false  representations 
made  to  induce  the  trade,  the  rule  that  parol  evidence  is  inadmissible  to 
contradict,  vary  or  add  to  the  writings  made,  does  not  apply. 

2.  Kescission  of  contract— /or  false  representations.  Where  parties 
agree,  in  writing,  on  an  exchange  of  Illinois  land  for  Texas  lands,  to  ex- 
change back  and  annul  the  contract  if  the  representations  made  in  regard 
to  the  lands  are  not  true,  a  court  of  equity  will  decree  a  rescission  if  it  ap- 
pears that  the  party  owning  the  Texas  lands  made  representations  as  to  the 
location,  value,  etc.,  material  in  their  character  as  to  such  lands,  which  were 
not  true,  and  this,  as  to  subsequent  purchasers,  either  having  notice  of  the 
facts,  or  where  the  conveyances  to  them  are  colorable. 

3.  Same — when  party  entitled  to  taxes  and  incumbrance  paid.  Where, 
on  an  exchange  of  lands,  one  of  the  parties  agreed  to  discharge  a  mortgage  on 


350  Wilson  v.  ELecker  et  al.  [June  T. 

Opinion  of  the  Court. 

the  land  he  received,  of  $300,  for  certain  personal  property  which  he  also 
received,  which  was  not  worth  $300,  and  he  also  paid  taxes  on  the  land,  it 
was  held,  that  on  decreeing  a  rescission  for  fraudulent  representations  on  his 
part,  the  complainant  should  be  required  to  pay  him  the  amount  of  the 
taxes,  and  the  $300,  less  the  value  of  the  personal  property  he  had  received, 
the  agreement  to  pay  the  mortgage  debt  for  the  personal  property  being 
made  in  expectation  that  the  exchange  of  lands  should  stand. 

4.  Injunction — damages  on  dissolution.  Where  a  grantor  of  land  is  en- 
joined from  selling  or  incumbering  the  same,  until  an  abstracted  deed  can 
be  restored,  and  he  files  a  cross-bill  to  rescind  the  sale  for  fraud,  in  which 
he  succeeds,  and  the  injunction  is  dissolved  on  the  hearing  of  the  original 
and  cross-bills,  without  any  prior  notice,  and  it  appears  he  was  put  to  no 
greater  expense  than  was  necessary  to  prepare  his  own  case  under  the  cross- 
bill, it  will  not  be  a  proper  case  for  awarding  damages  on  the  dissolution  of 
the  injunction. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  appellant. 

Messrs.  Shaw,  Cooper  &  Bryan,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  "the  opinion  of  the  Court: 

The  original  bill,  brought  in  this  case  by  Edward  S.  Wilson, 
September  24,  1873,  sets  out,  that  on  May  3,  1873,  the  defend- 
ants, Armilda  C.  Haecker  and  William  J.  Hsecker,  her  hus- 
band, sold  to  Thomas  J.  Christy  the  lands  in  the  bill  described, 
situate  in  Crawford  and  Jasper  counties,  in  this  State,  and 
delivered  the  deeds  therefor,  which  were  filed  for  record  by 
Christy;  that  Christy  afterward  sold  the  lands  to  Hiram 
Christy  and  B.  F.  Williamson,  the  sale  to  the  former  being  on 
May  10,  1873,  and  to  the  latter  May  12,  1873;  that  the  last 
named  parties  sold  the  lands  to  the  complainant  on  May  30, 
1873,  and  that  he  owns  the  lands  in  fee;  that  the  deeds  from 
the  Hseckers  to  Thomas  Christy,  after  being  filed  for  record, 
were  abstracted  from  the  recorder's  office  before  being  recorded, 
charging  it  to  have  been  done  by  William  J.  Hascker,  or  some 
one  acting  for  him,  and  praying  for  an  injunction  to  restrain 
the  Hseckers  from  incumbering  or  disposing  of  the  lands;  that 


1877.]  Wilson  v.  ILeckek  et  al.  351 

Opinion  of  the  Court. 

the  title  to  them  be  declared  to  be  in  the  complainant,  and 
that  the  deeds  be  restored. 

The  defendants  answered,  denying  the  allegations  of  the 
bill,  and  filed  their  cross-bill  setting  up  that  they  conveyed  the 
lands  described  to  Thomas  J.  Christy,  in  exchange  for  certain 
lands  in  Callahan  county,  Texas,  which  said  Christy  at  the 
same  time  conveyed  to  them;  that  such  exchange  was  effected 
and  the  conveyance  obtained  from  defendants  through  and  by 
means  of  various  false  and  fraudulent  representations,  setting 
them  out,  made  by  Christy,  respecting  the  title,  value,  situa- 
tion, quality,  etc.,  of  the  Texas  lands,  and  that  it  was  a  condi- 
tion that  if  the  representations  of  Christy  should  prove  to  be 
untrue,  the  conveyance  should  be  void;  that  the  represen- 
tations made  by  Christy  were  false  and  fraudulent;  that  soon 
after  the  trade  William  J.  Hsecker  went  to  Texas  to  see  the 
lands,  and  found  all  such  representations  to  be  false;  that  the 
lands  belonged  to  Armilda  C.  Hsecker;  that  Wilson,  the  com- 
plainant in  the  original  bill,  had  brought  a  suit  in  ejectment 
to  recover  the  possession  of  the  lands  described  therein.  The 
cross-bill  charges  that  the  conveyances  by  Thomas  J.  Christy 
to  Hiram  Christy  and  B.  F.  Williamson,  and  by  them  to  Wil- 
son, were  fraudulent  and  without  consideration,  and  that 
Wilson  had  full  notice  of  the  equities  of  the  Hseckers,  and 
prayed  an  injunction  restraining  Wilson  from  prosecuting  his 
ejectment  suit,  that  the  title  to  the  lands  conveyed  by  the 
Hsecker s  to  Thomas  J.  Christy  be  declared  to  be  in  the  former, 
and  conveyance  thereof  be  decreed  to  them.  The  two  Christys 
and  Williamson  were  made  parties  defendant  with  Wilson  to 
the  cross-bill, — who  all  answered,  denying  all  allegations  of 
false  and  fraudulent  representations,  or  knowledge  thereof. 
Temporary  injunctions  were  granted  as  prayed  for  in  the  ori- 
ginal and  cross-bills. 

Upon  final  hearing  on  proofs  taken,  the  court  below  dis- 
missed the  original  bill  and  decreed  the  relief  asked  for  under 
the  cross-bill,  and  Wilson  appealed  to  this  court. 

At  the  time  of  the  transaction — the  trade  by  William  J. 
Hsecker  and  wife  with  Thomas  J.  Christy,  of  the  Illinois  lands 
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of  the  former  for  the  Texas  lands  of  the  latter,  and  the  con- 
veyance from  Hsecker  and  wife  to  Christy,  of  the  Illinois 
lands — the  following  agreement  in  writing  was  executed  be- 
tween the  parties,  viz: 

"May  3,  1873. 

"  We,  William  J.  Haecker,  agent  for  Armilda  C.  Haecker, 
and  Thomas  J.  Christy,  having  traded  lands,  hereby  agree  that 
if  titles  are  not  perfect  and  as  represented  before  trading,  that 
we  are  both  ready  and  willing  to  exchange  back,  rendering  and 
making  the  trade  null  and  void. 

"W.  J.  ILecker, 
"Attest:  "T.  J.  Christy." 

"  D.  K  Deems." 

There  is  considerable  proof  in  the  record  offered  for  the 
purpose  of  showing  want  of  title  in  Thomas  J.  Christy  to  the 
Texas  land,  and  numerous  objections  are  taken  to  the  com- 
petency of  different  items  of  proof  so  offered. 

We  will  save  a  discussion  of  these  objections  by  dismissing 
this  branch  of  the  representations,  deeming  that  there  is  suffi- 
cient ground  of  relief  against  the  deed  made  by  Haseker  and 
wife,  on  the  score  of  the  other  representations  which  appear 
in  the  case.  -     , 

According  to  the  strict  terms  of  this  written  stipulation,  the 
case  for  exchanging  back  and  annulling  the  trade,  might  seem 
to  be  limited  to  misrepresentations  as  to  title.  But  the  proof 
makes  it  clear  that  the  actual  agreement  made  was  not  so  con- 
fined, but  that  it  extended  to  the  representations  in  other 
respects  in  regard  to  the  Texas  land.  And  here  the  objection 
is  made,  that  no  proof  of  oral  representations  can  be  received 
at  variance  with,  or  in  addition  to,  the  writing  made.  It  is 
well  settled,  that  in  a  case  where  fraud  is  involved,  and  it  is 
sought  to  prove  that,  the  rule  that  parol  evidence  is  inadmis- 
sible to  contradict,  vary  or  add  to  a  writing  made  between 
parties,  does  not  apply. 

It  appears  that  at  the  time  of  this  contract  for  the  exchange 
of  lands,  the  Illinois  lands,  the  title  to  which  was  in  Mrs. 
Haecker,  were  improved,  and  Haecker  and  wife  resided  upon 
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them,  and  have  done  ever  since;  that  it  was  their  intention  to 
dispose  of  all  their  property  in  this  State  and  move  to  Texas 
on  the  land  acquired  from  Christy. 

The  trade  was  concluded  and  the  deeds  exchanged  on  the  3d 
day  of  May,  1873.  On  the  6'th  of  the  same  month  William 
Hsecker,  the  husband,  started  for  Texas  to  see  the  land  got 
from  Christy;  went  by  railroad  as  far  as  Dallas,  Texas,  from 
there  by  wagon  forty  miles  to  Fort  Worth,  and  found  that  the 
distance  from  there  to  the  land  was  from  160  to  200  miles. 
He  then  returned,  arriving  back  on  'the  15th  of  May.  He 
then  told  Christy  the  trade  was  a  fraud,  and  requested  him  to 
cancel  the  same,  which  Christy  would  not  do.  Hsecker  then 
sued  out  a  warrant  against  Christy  and  had  him  arrested  on  a 
charge  of  swindling.  A  trial  was  had  on  the  charge  before  a 
justice  of  the  peace  on  the  19th  of  May,  on  which  occasion 
Wilson,  the  appellant,  as  counsel,  defended  Christy,  and  the 
several  witnesses  who  were  present  at  the  time  of  the  trade 
gave  testimony  detailing  the  representations  then  made  by 
Christy.  It  was  after  this  time,  viz:  May  30,  when  Wilson 
purchased  from  Hiram  Christy  and  B.  F.  Williamson. 

The  Illinois  lands  were  parted  with  by  Hsecker  and  his  wife 
in  exchange  for  the  Texas  land  conveyed  to  them  by  Thomas 
J.  Christy.  There  were  2047  acres  of  the  Texas  land,  situated 
in  Callahan  county,  Texas,  in  the  north-western  portion  of  the 
State.  As  respects  the  proof  in  regard  to  misrepresentations, 
it  may  be  regarded  as  fairly  established  by  a  preponderance  of 
evidence,  that  none  of  the  parties,  or  persons  present  at  the 
time  of  the  making  of  the  trade,  knew  anything  about  the 
Texas  land  except  Christy,  who  represented  that  he  had  been 
upon  the  land,  that  it  was  fine  land,  seven  hundred  acres  of  it 
good  timber,  good  coal  mines  upon  it,  worth  $5  an  acre;  that 
he  paid  for  it  $1600  in  money  and  a  house  and  seven  or  eight 
lots  in  Sherman,  Texas;  that  there  was  no  danger  from  hostile 
Indians;  that  upon  Mrs.  Hsecker  suggesting  an  objection  on 
this  account,  he  said  it  was  as  far  from  hostile  Indians  as  that 
part  of  Illinois;  that  Callahan  county  was  thinly  settled  with 
whites  from  two  to  five  miles  apart;  that  there  was  a  railroad 
23— 85th  III. 
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survey  through  the  land,  and  the  railroad  would  be  completed 
through  the  land  in  the  autumn ;  that  it  was  then  completed 
to  within  a  short  distance  from  Fort  Worth;  that  Fort  Worth 
was  from  forty  to  sixty  miles  from  the  land.  That  to  the  con- 
trary thereof,  it  was  shown  that  Callahan  county  was  about 
one  hundred  and  fifty  miles  from  Fort  Worth;  that  it  was  not 
less  than  one  hundred  and  twenty-five  miles  from  any  railroad 
in  1873;  that  there  had  been  but  a  preliminary  survey  of  the 
railroad  made  through  the  county;  that  the  railroad  referred 
to  was  located  in  1873,*  at  least  thirty  miles  north  from  the 
county;  that  the  county  was  not  organized  in  the  spring  of 
1873;  that  there' was  no  permanent  settlement  in  the  county  at 
that  time,  the  nearest  white  settlement  being  about  thirty 
miles  from  the  county  line;  that  it  was  then  regarded  a  dan- 
gerous countv  to  live  in  on  account  of  Indian  raids:  that  sur- 
veyors  then  would  not  trust  themselves  alone  there,  but 
required  an  armed  escort  for  their  protection;  that  there  was 
then  no  sale  of  lands  there  to  actual  settlers;  that  Christy  gave 
for  the  Texas  land  a  patent  wind-mill  right  for  certain  States. 
There  was  no  definite  testimony  in"  regard  to  the  quality  of 
this  particular  land,  no  witness  that  testified  ever  having 
seen  it. 

We  think  there  was  full  warrant  in  finding,  from  the  testi- 
mony, that  there  were  false  and  fraudulent  representations 
made  by  Christy  in  regard  to  the  land  in  the  material  particu- 
lars above  named,  whereby  the  appellees  were  induced  to  make 
the  conveyance  which  they  did  to  him.  and  that  there  was  good 
cause  for  setting  aside  the  conveyance  on  such  ground. 

The  appellant,  Wilson,  we  regard  as  fully  chargeable  with 
notice  of  the  fraud. 

It  is  claimed,  however,  that  Hiram  Christy  and  Williamson, 
the  grantor  of  appellant,  were  not  affected  with  any  such 
notice,  and  that  want  of  notice  on  thejr  part  will  be  a  protec- 
tion to  appellant,  notwithstanding  notice. to  himself.  This 
would  be  so,  if  Hiram  Christy  and  Williamson  were  bona  fide 
purchasers,  for  a  valuable  consideration,  from  Thomas  J. 
Christy.     Hiram  Christy  was  the  father,  and  Williamson  the 
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brother-in-law,  of  Thomas  J.  Christy.  There  was  quite  a 
rapid  shifting  of  the  property  from  the  latter  into  the  hands 
of  the  two  former,  and  from  them  to  appellant,  the  counsel  of 
Thomas  J.  Christy  in  the  criminal  branch  of  this  litigation. 
And  without  entering  into  the  evidence,  we  are  of  opinion 
that  the  court  was  justified  in  finding,  from  it,  that  Hiram 
Christy  and  Williamson  were  not  purchasers  in  good  faith,  for 
a  valuable  consideration,  and  that  the  conveyances  to  them 
were  but  colorable. 

While  thus  upholding  the  decree  in  its  essential  part,  of  set- 
ting aside  the  conveyance  made  by  the  appellees  and  perpetu- 
ating the  injunction  under  the  cross-bill,  there  are  portions  of 
the  decree  which  we  look  upon  as  erroneous. 

The  proof  showed  that  appellant  had  paid  a  mortgage  incum- 
brance of  $300  which  was  resting  upon  a  portion  of  the  Illi- 
nois lands  at  the  time  appellees  conveyed  them  to  Thomas  J. 
Christy.  It  is  said  that  Thomas  J.  Christy  received  an  inde- 
pendent consideration  for  the  discharge  of  this  mortgage,  viz: 
some  personal  property.  It  does  appear  that  at  the  time  of 
the  trade  and  conveyance,  Thomas  J.  Christy  did  receive  from 
appellees  certain  articles  of  personal  property,  for  which  he 
agreed  to  discharge  the  mortgage.  But  this  was  connected 
with  the  trade  for  the  land  as  a  part  thereof,  and  must  have 
been  upon  the  supposition  that  Christy  was  to  have  the  lands, 
which  were  conveyed  to  him.  There  is  reason  to  believe,  from 
the  evidence,  that  the  value  of  this  personal  property  was  much 
less  than  the  amount  of  the  mortgage,  and  that  Christy  would 
not  have  agreed  to  discharge  the  mortgage  for  the  consideration 
of  the  personal  property,  except  in  view  that  the  entire  con- 
tract was  to  stand.  If  the  contract  is  to  be  set  aside  in  its 
main  part,  the  conveyance  of  the  lands,  it  should  be  so  also  as 
to  the  incidental  part,  of  the  discharge  of  this  mortgage,  and 
there  should  have  been  an  allowance  to  appellant  of  the  amount 
paid  -in  discharge  of  the  mortgage,  less  the  value  of  the  arti- 
cles of  personal  property  received.  It  also  appears,  that 
appellant  paid  upward  of  $90  taxes  on  the  lands.  This  should 
have  been  allowed  to  him. 
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If  there  be  any  difficulty  in  appellant  not  having  set  up  this 
payment  of  taxes  in  his  answer,  as  suggested,  he  will  have 
leave  to  amend  his  answer  in  the  court  below. 

The  court  below,  on  the  final  decree,  dissolved  the  injunc- 
tion before  granted  on  the  original  bill,  and  assessed  against 
appellant  $300  damages  by  reason  of  the  injunction. 

There  is  no  evidence  in  the  record  to  sustain  this  assess- 
ment. It  is  essential  that  there  should  be  evidence  preserved 
in  the  record  to  support  the  decree  awarding  damages  in  the 
case  of  such  an  assessment.  Forth  v.  Town  of  JTenia,  54 
111.  210.  But  we  do  not  Consider  this  a  case  for  damages.  It 
is  not  perceived  what  damage  appellees  would  suffer  from 
being  restrained  from  selling  or  incumbering  the  land  while  the 
title  was  in  litigation. ,  As  to  any  expenses  of  procuring  the  dis- 
solution of  the  injunction,  the  injunction  was  not  dissolved,  or 
any  motion  made  therefor,  until  upon  the  final  decree  upon 
the  original  bill  and  cross-bill.  The  prosecution  by  appellees 
of  their  cross- bill  was  necessary,  in  order  to  obtain  for  them 
the  needed  affirmative  relief  of  setting  aside  the  conveyance 
made  by  them,  and  we  perceive  no  expense  incurred  about  the 
dissolution  of  this  injunction  separable  from,  and  not  properly 
chargeable  as  the  necessary  expenses  incurred  by  the  appellees 
in  and  about  revesting  themselves  with  the  title  to  the  lands. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion.  " 

Decree  reversed. 


Henry  Weaver,  Admr. 

v. 

Peter  Fries; 

1.  Contract  in  writing — contemporaneous  verbal  agreement  not  to  enforce 
it — consideration.  A  plea  to  an  action  on  a  promissory  note  alleged  that  the 
payee,  being  the  father  of  defendant's  wife,  advanced  to  defendant  and  his 
wife  the  sum  mentioned  in  the  note,  as  an  advancement  to  his  daughter, 
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and  that  defendant  thereupon  executed  the  note,  and  that  its  only  consid- 
eration was  the  money  so  advanced  to  defendant  and  his  wife ;  and  that, 
before,  etc.,  it  was  expressly  understood  and  agreed  by  and  between  the 
payee  and  defendant  that  the  latter  should  never  be  required  to  pay  the  note 
or  any  part  thereof;  that  the  note  was  given  merely  as  a  memorandum  of  the 
said  advancement,  and  for  the  purpose  of  attesting  the  same,  and  for  no 
other  purpose,  and  that,  after  the  execution  of  said  note,  the  payee,  on  divers 
times,  etc.,  in  conversations  had  with  defendant  and  others,  disclaimed  all 
intention  of  holding  the  defendant  liable  on  said  note,  and  expressly  declared 
and  asserted  that  defendant  should  never  be  required  to  pay  the  same  or 
any  part  thereof,  etc :  Held,  on  general  demurrer,  that  the  plea  presented  no 
defense,  as  it  only  set  up  a  contemporaneous  parol  agreement  different  from 
the  tenor  of  the  note,  and  did  not  amount  to  a  plea  of  want  or  failure  of 
consideration. 

2.  Contract — varying  written,  by  parol.  The  terms  of  a  written  con- 
tract can  not  be  varied,  altered  or  changed  by  parol  evidence.  When 
reduced  to  writing,  the  prior  and  contemporaneous  verbal  agreements  of 
the  parties  are  merged  in  the  writing,  from  which  alone  is  to  be  determined 
the  terms  and  conditions  of  the  contract,  and  the  liability  of  the  parties. 

3.  Consideration — promise  without,  is  not  binding.  The  declaration 
or  promise  of  the  payee  of  a  note,  that  he  will  not  collect  the  same,  or  any 
part  thereof,  without  any  consideration  therefor,  is  a  mere  nudum  pactum. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  C.  F.  Kcetling,  and  Mr.  E.  A.  Halbert,  for  the  plain- 
tiff in  error. 

Mr.  James  M.  Dill,  and  Mr.  Wm.  C.  Kneffner,  for  the 
defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit.  The  declaration  contained 
two  counts — a  special  count  on  a  promissory  note,  and  a  con- 
solidated common  count.  The  substance  of  the  special  count 
is,  that  the  defendant,  in  the  lifetime  of  Frederick  Weaver, 
on,  to-wit:  the  6th  day  of  May,  1867.  made  and  delivered  his 
promissory  note  of  that  date  to  Frederick  Weaver,  and  thereby 
promised  to  pay  to  the  order  of  said  Weaver,  one  day  after  the 
date  thereof,  the  sum  of  $400,  with  interest,  after  due,  at  the 
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rate  of  ten  per  cent  per  annum.  To  the  declaration,  the  de- 
fendant interposed  two  pleas — first,  the  general  issue;  second, 
a  special  plea,  which,  in  substance,  averred  that  the  plaintiff's 
only  and  sole  cause  of  action  is  the  promissory  note  in  the 
first  count  of  the  declaration;  that,  at  the  time  said  note  bears 
date,  to-wit:  on  the  6th  day  of  May,  1867,  the  said  Frederick 
"Weaver,  who  was  then  and  there  the  father  of  defendant's  wife, 
being  desirous  of  making  an  advancement  to  his  daughter,  the 
wife  of  this  defendant,  he,  the  said  Frederick  Weaver,  then 
and  there  gave  and  advanced  to  this  defendant  and  his  said  wife 
the  said  sum  of  $400,  and  that  this  defendant  thereupon  exe- 
cuted said  note,  and  delivered  the  same  to  the  said  Frederick 
Weaver,  and  that  the  sole  and  only  consideration  of  said  note 
was,  and  is,  the  money  so  advanced  to  this  defendant  and  his 
wife  as  aforesaid;  and  defendant  avers  that,  before  and  at  the 
time  of  the  execution  of  said  note,  it  was  expressly  understood 
and  agreed,  by  and  between  the  said  Frederick  Weaver  and 
this  defendant,  that  this  defendant  should  never  be  required 
to  pay  said  note  or  any  part  thereof,  and  that  said  note  was 
given  merely  as  a  memorandum  of  said  advancement  and  for 
the  purpose  of  attesting  the  same,  and  for  no  other  and  differ- 
ent purpose  whatever;  and  defendant  further  avers  that,  after 
the  execution  of  said  note  as  aforesaid,  and  before  the  death 
of  the  said  Frederick  Weaver,  he,  the  said  Frederick  Weaver, 
on  divers  occasions  and  times,  in  conversations  had  with  this 
defendant  and  divers  other  persons,  disclaimed  all  intention 
of  holding  this  defendant  liable  on  said  note,  and  expressly 
declared  and  asserted  that  this  defendant  should  never  be 
required  to  pay  the  same  or  any  part  thereof,  and  this  the 
defendant  is  ready  to  verify. 

The  similiter  was  added  to  the  first  plea,  and  to  the  special 
plea  a  general  demurrer  was  filed,  which  the  court  overruled, 
and  rendered  judgment  against  the  plaintiff  for  costs,  to  be 
paid  in  due  course  of  administration. 

Under  our  statute,  the  want  of  consideration  or  a  failure  of 
consideration  of  a  promissory  note  may  be  pleaded,  and  may 
be  proven  by  parol  evidence,  although  the  instrument,  upon 
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its  face,  contains  the  statement  that  the  promise  was  made  for 
a  valuable  consideration;  but  the  special  plea  in  this  case  can 
not  be  regarded  as  one  setting  up  as  a  defense  an  original 
want  of  consideration,  because  it  expressly  states  the  note  was 
given  for  $400  advanced  by  Weaver,  the  payee,  to  the  defend- 
ant and  his  wife.  The  money  actually  received  by  the  defendant 
was  the  consideration  for  which  the  note  was  given.  Nor  can 
the  plea  be  regarded  as  one  of  failure  of  consideration.  It  is 
not  averred  that  the  note  was  given  for  a  certain  considera- 
tion, which  has  since  failed  in  whole  or  in  part.  It  is  evident, 
from  the  plea,  if  the  consideration  upon  which  the  note  was 
given,  when  executed,  was  valid,  and  sufficient  to  support  the 
promise,  it  is  valid  still.  The  plea,  when  you  lay  aside  irrele- 
vant statements,  and  consider  its  real  substance,  amounts  to 
this,  that  it  was  verbally  agreed,  before  and  at  the  time  the 
note  was  executed,  by  the  defendant  and  the  payee  of  the 
note,  that  the  defendant  should  never  be  required  to  pay 
the  note  or  any  part  thereof.  If  such  an  agreement  was 
made,  can  it  be  regarded  as  a  legal  defense  to  the  note?  In 
the  consideration  of  this  question,  the  inflexible  rule  of  law 
must  be  borne  in  mind,  that  the  terms  of  a  written  contract 
can  not  be  varied,  altered  or  changed  by  parol  evidence. 
Where  a  contract  has  been  reduced  to  writing,  the  prior  and 
contemporaneous  verbal  agreements  of  the  contracting  parties 
are  merged  in  the  written  instrument,  and  resort  can  only  be 
had  to  the  instrument  itself  to  determine  the  terms  and  con- 
ditions of  the  contract  and  the  liability  of  the  parties. 

In  Kirhjoatrich  v.  Taylor,  43  111.  207,  which  was  an  action 
upon  a  promissory  note,  the  defendant  pleaded  that  the  note 
was  given  to  secure  the  support  and  maintenance  of  Elizabeth 
Kirkpatrick,  the  widowed  mother  of  one  of  the  makers,  during 
her  natural  life,  with  an  agreement  that  it  should  be  surren- 
dered, at  her  death,  as  null  and  void.  On  demurrer  to  the 
plea,  it  was  held,  that  the  facts  showed  a  defense  to  the  note, 
if  they  had  been  pleaded  as  an  original  want  of  consideration, 
on  the  ground  that  natural  affection  does  not  constitute  a  valid 
consideration  for  a  promissory  note;  but  it  was  there  said: 
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"  The  plea  does  not  rely  upon  this  principle,  but  seems  to  treat 
the  note  as  originally  valid,  but  defeated,  by  virtue  of  the  parol 
agreement,  through  the  death  of  Mrs.  Kirkpatrick.  The  effect 
of  the  note,  if  it  had  been  originally  valid,  could  not  be  de- 
stroyed by  this  parol  agreement  changing  its  terms." 

In  Walker  v.  Cravjford,  56  111.  444,  which  was  also  a  suit 
to  recover  the  amount  of  a  promissory  note,  where  a  similar 
question  arose,  it  was  held,  that  the  maker  of  an  absolute  note 
can  not  show,  against  the  payee,  an  oral,  contemporaneous 
agreement  which  makes  the  note  payable  only  on  a  contin- 
gency. 

In  Miller  v.  Wells,  46  111.  46,  which  was  an  action  upon  a 
promissory  note,  the  defendant  pleaded  a  verbal  agreement, 
made  with  the  payee  at  the  time  of  making  the  note,  that  the 
payee  would  himself  pay  the  note  at  maturity.  In  deciding 
the  question  as  to  the  sufficiency  of  the  plea,  it  was  said: 
"  When  stripped  of  all  verbiage,  the  pleas  amount  simply  to 
a  verbal  agreement  that  the  payees  of  the  note,  in  contradic- 
tion of  its  terms,  would  pay  it  to  themselves  at  its  maturity." 
It  was  also  held,  in  an  action  on  a  promissory  note/proo-f  that 
some  person  other  than  the  maker  was,  in-  fact,  the  payor,  or  of  an 
agreement  that  the  payee  would  never  collect  the  note,  or  that 
he  would  pay  it  to  himself,  is  inadmissible  as  contradictory  of 
the  terms  of  the  instrument.  No  essential  difference  is  per- 
ceived, so  far  as  principle  is  concerned,  between  the  pleas  held 
to  be  bad  in  the  case  cited  and  the  one  in  this  case.  Here,  as 
in  the  case  of  Miller  v.  Wells,  the  defense  relied  upon  was,  a 
parol  agreement,  made  at  the  time  the  note  was  executed,  that 
the  defendant  should  never  be  required  to  pay  the  note. 

Harlow  v.  Boswell,  15  111.  56,  is  an  authority  directly  in 
point.  There,  it  was  set  up,  in  a  special  plea,  that  it  was 
agreed  between  the  payee  and  defendant,  at  the  time  of  the 
execution  of  the  note,  that  it  should  not  become  due  and  pay- 
able until  the  latter  should  sell  a  certain  quantity  of  vegetable 
tonic,  and  the  right  to  vend  the  tonic  in  Monroe  county  formed 
the  only  consideration  for  the  note;  that  the  defendant  had  not 
sold  any  of  the  tonic,  nor  could  he  have  sold  any  by  the  use 
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of  due  diligence.  It  was  there  said:  " There  is  a  fatal  objec- 
tion to  the  plea.  It  attempts  to  vary  the  terms  of  a  written 
instrument  by  the  parol  declarations  of  the  parties,  made  at 
the  time  of  its  execution.  This  is  wholly  inadmissible.  Where 
parties  commit  their  contract  to  writing,  the  writing  forms  the 
only  evidence  of  its  terms."  Other  authorities,  where  the  same 
principle  has  been  decided,  might  be  referred  to,  but  the  doc- 
trine seems  to  "be  so  well  established  that  the  facts  set  up  in 
the  plea  constitute  no  legal  defense  to  the  action,  that  we  do 
not  regard  it  necessary  to  consume  time  in  the  examination  of 
other  cases. 

There  is,  however,  another  ground  upon  which  the  defendant 
claims  the  plea  may  be  sustained.  It  will  be  observed  that,  in 
the  concluding  part  of  the  plea,  it  is  averred  that  the  payee 
of  the  note,  on  divers  times,  in  conversations  with  defendant 
and  others,  disclaimed  all  intention  of  holding  said  defendant 
liable  on  the  note,  and  asserted  that  the  defendant  should  never 
be  required  to  pay  the  same  or  any  part  thereof.  If  the  payee 
of  the  note  had  agreed  to  release  the  defendant  from  payment, 
upon  a  sufficient  consideration,  the  agreement  would  have 
been  binding,  and  might  have  been  pleaded ;  but  a  bare  decla- 
ration by  the  payee  that  he  would  not  collect  the  note,  or  a 
promise  not  to  enforce  payment,  without  consideration,  is  mere 
nudum  pactum.  Crawford  v.  Millspaugh,  13  Johns.  87; 
Benjamin  v.  McConnell,  4  Gilm.  545. 

It  is  not  pretended  by  the  pleader  that  the  declarations  of 
the  payee  of  the  note,  that  he  would  not  hold  the  defendant 
liable,  were  based  upon  a  consideration;  and,  as  the  plea  fails 
to  contain  this  essential  element,  we  perceive  no  ground  upon 
which  it  can  be  sustained. 

We  are  of  opinion  the  plea  did  not  disclose  a  legal  defense, 
and  it  was  error  to  overrule  the  demurrer,  for  which  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Benedict  Feantz 

v. 

John  F.  Fleitz  et  al. 

1.  City  courts — under  the  old  constitution,  abolished  by  the  establishment 
of  new  ones.  The  city  courts  established  before  the  adoption  of  the  constitution 
of  1870,  were,  by  that  instrument,  continued  in  existence  until  the  legisla- 
ture should  provide,  by  general  law,  for  city  courts  of  uniform  jurisdiction, 
process,  etc.,  as  to  grades;  but  the  act  relating  to  city  courts,  approved 
March  26,  1874,  has  had  the  effect,  under  the  constitution,  to  repeal  all  prior 
acts  creating  such  courts,  and  such  old  courts  no  longer  exist,  the  courts 
under  the  latter  act  being  intended  to  supersede  the  city  courts  created  under 
the  old  constitution. 

2.  The  City  Court  of  East  St.  Louis,  as  organized  under  the  act  of 
1865,  ceased  to  exist,  by  virtue  of  the  constitution  of  1870,  and  the  general 
law  in  respect  to  city  courts,  of  March  26,  1874. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

On  the  7th  day  of  October,  A.  D.*  1875,  Joseph  B.  Messich, 
claiming  to  act  as  judge  of  the  City  Court  of  East  St.  Louis, 
issued  a  summons,  in  which  appellees  are  named  as  plaintiifs 
and  appellant  as  defendant,  returnable  before  him,  at  his  office 
in  East  St.  Louis,  on  the  13th  of  that  month.  The  amount  of 
the  demand  indorsed  upon  the  summons  was  $220.13.  On 
that  day,  said  Messich  entered  upon  his  docket  what  purported 
to  be  a  judgment,  in  due  form,  in  favor  of  appellees  against 
appellant,  for  the  sum  of  $220.97.  The  cause  of  action  was  a 
promissory  note,  payable  by  appellant  to  appellees.  From  this 
supposed  judgment  an  appeal  was  taken  to  the  circuit  court  of 
St.  Clair  county,  in  which  there  was  a  trial  before  the  court 
without  a  jury,  and  a  finding  for  plaintiffs  below,  and  a  judg- 
ment for  $221,  and  from  this  judgment  defendant  below  has 
appealed  to  this  court. 

On  the  trial  in  the  circuit  court  it  was  stipulated,  that  if 
said  Messich  had  jurisdiction  to  try  this  case  and  to  render 
the  judgment,  and  if  the  circuit  court  had  jurisdiction  on 
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appeal,  there  was  to  be  judgment  for  the  amount  of  the  note. 
Otherwise,  this  cause  was  to  be  dismissed.  The  only  question, 
therefore,  presented,  is,  whether  said  Messich  was  authorized, 
as  judge  of  said  supposed  city  court,  to  render  said  supposed 
judgment. 

By  an  act  of  the  legislature  of  this  State,  entitled  "An  act 
to  reduce  the  charter  of  East  St.  Louis,  and  the  several  acts 
amendatory  thereto,  into  one  act,  and  to  revise  the  same,"  ap- 
proved March  26,  A.  D.  1869,  (see  page  905,  vol.  2,  of  the 
private  laws  of  that  year,)  it  was  provided,  that  the  City  Court 
of  East  St.  Louis,  theretofore  established,  should  be  continued; 
that  it  should  have  a  seal,  which  mi^ht  be  altered  or  chano-ed 
by  the  city  council;  that  the  then  judge  of  said  court  should 
continue  in  office  for  the  time  he  was  appointed  by  the  Gov- 
ernor; that,  thereafter,  the  judge  of  said  court  should  be  ap- 
pointed by  the  Governor,  by  and  with  the  advice  and  consent 
of  the  senate;  that  his  term  should  be  four  years,  and  until 
his  successor  should  be  confirmed  and  qualified,  and  that  he 
should  receive  a  commission  from  the  Governor;  that  he  should 
qualify  as  a  justice  of  the  peace,  and  enter  into  an  official  bond 
in  the  penal  sum  of  $3000 ;  that  he  should  have  power  to  issue 
marriage  licenses,  of  the  same  force  and  effect  as  though  issued 
by  the  clerk  of  the  county  court  of  St.  Clair  county;  that  he 
should  have  authority  to  hear  and  determine,  within  the  city 
limits,  all  complaints,  suits,  and  matters  in  actions  of  assump- 
sit, debt,  trespass  on  the  case,  trover,  replevin,  trespass,  attach- 
ment, distress  for  rent,  and  in  trials  of  the  right  of  personal 
property  under  the  statute,  in  all  cases  where  the  demand, 
claim,  damages,  fine  or  penalty  or  value  of  the  subject  matter 
of  suit  did  not  exceed  $800 ;  that  he  should  have  exclusive 
jurisdiction  in  all  cases  arising  under  the  city  charter,  or  any 
by-law  or  ordinance  made  in  pursuance  thereof;  that  he  might 
adopt  rules  regulating  the  practice  in  said  court,  not  inconsist- 
ent with  the  general  laws  of  the  State  regulating  practice;  that 
changes  of  venue  might  be  taken  from  said  court  to  the  nearest 
justice  of  the  peace,  in  all  cases  where  justices  of  the  peace 
had  jurisdiction  to  hear  and  determine  them,  and  to  the  circuit 
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court  of  St.  Clair  county  in  all  other  cases  except  those  arising 
under  the  city  charter,  or  the  by-laws  and  ordinances  made  in 
pursuance  thereof,  and  that  the  manner  of  taking  a  change  of 
venue  to  the  circuit  court  should  be  the  same  as  prescribed  for 
doing  so  in  the  circuit  courts  of  the  State;  that  the  judge 
should  hold  a  session  of  his  court  on  every  Monday,  to  be  kept 
open  from  day  to  day  (Sundays  excepted)  till  the  business 
should  be  disposed  of;  that  he  should  have  power  to  fine  and 
imprison  for  contempt  of  his  court  when  in  session;  that 
judgments  rendered  by  the  judge  of  said  court  should  have 
the  same  effect  as  judgments  rendered  by  justices  of  the  peace; 
that  transcripts  of  said  judgments  might  be  filed  with  and 
recorded  by  the  circuit  clerk  of  St.  Clair  county,  in  the  same 
manner  and  with  the  same  force  and  effect  and  to  the  same 
extent  as  liens  upon  real  estate,  as  transcripts  of  justices  of 
the  peace,  except  judgments  rendered  in  cases  arising  under 
any  by-laws  or  ordinances;  that  the  practice  in  and  writs  and 
process  of  said  court  should  conform,  as  nearly  as  practicable,  to 
the  practice  before  and  writs  and  process  issued  by  justices  of 
the  peace;  that  appeals  might  be  taken  from  the  decision  of 
said  judge  to  the  circuit  court  of  St.  Glair  county,  in  the  same 
manner  as  appeals  are  taken  from  justices  of  the  peace;  that 
in  the  event  of  the  removal  of  said  judge  from  office,  or  of  a 
vacancy  otherwise  occurring,  of  absence  from  the  city,  sickness 
or  inability  to  attend  to  the  duties  of  his  office,  the  council 
might  appoint  one  of  the  justices  of  the  peace  of  the  city  to 
preside  in  his  stead  during  his  absence,  or  until  a  successor 
should  be  duly  appointed,  in  all  cases  concerning  violations  of 
city  ordinances;  that  said  judge  should  keep  a  fee-book,  in 
which  fees  received  by  him  should  be  entered;  and  that  the 
court  should  be  held  at  such  place  in  the  city  as  the  city  coun- 
cil should  provide. 

Mr.  John  B.  Bowman,  and  Mr.  EL  A.  Halbert,  for  the 
appellant. 

Messrs.  Green,  Kase  &  Quick,  for  the  appellees. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

By  the  constitution  of  this  State,  in  force  August  8,  A.  D. 
1870.  (art.  6,  sec.  1,)  it  is  provided  that  the  judicial  powers, 
except  as  in  said  article  is  otherwise  provided,  shall  be  vested 
in  one  Supreme  Court,  circuit  courts,  county  courts,  justices 
of  the  peace,  police  magistrates,  and  in  such  courts  as  may  ~be 
created  by  law  in  and  for  cities  and  incorporated  towns;  and 
by  section  29,  of  the  same  article,  "  that  all  laws  relating  to 
courts  shall  be  general  and  of  uniform  operation;  and  the  or- 
ganization, jurisdiction,  powers,  proceedings  and  practice  of 
all  courts  of  the  same  class  or  grade,  so  far  as  regulated  by  law, 
and  the  force  and  effect  of  the  process,  judgments  and  decrees 
of  such  courts,  severally,  shall  be  uniform."  But,  by  the  5th 
section  of  the  schedule  it  is  also  provided,  that  all  existing 
courts  which  are  not  in  this  constitution  specifically  enumera- 
ted, shall  continue  in  existence  and  exercise  their  present  juris- 
diction until  otherwise  provided  by  law. 

Under  these  provisions  of  the  constitution,  (and  evidently 
for  the  purpose  of  establishing  the  city  courts  provided  for  in 
sec.  1  of  art.  6,  and  also  in  observance  of  the  will  of  its  framers, 
as  expressed  in  section  29  of  said  article,  that  all  courts  of  the 
same  class  or  grade  should  have  the  same  organization,  juris- 
diction, powers,  proceedings  and  practice,  and  that  the  force 
and  effect  of  the  process,  judgments  and  decrees  of  such  courts 
should,  severally,  be  uniform,)  the  legislature,  by  a  general 
law  of  uniform  operation,  approved  March  26, 1874,  and  which 
took  effect  July  1st  of  that  year,  provided  for  the  establishment 
of  city  courts  in  cities  of  at  least  5000  inhabitants,  with  con- 
current jurisdiction  with  the  circuit  courts  in  all  cases  except 
treason  and  murder.  (Eev.  Stat,  of  1874,  p.  345.)  By  section 
20  of  this  act  it  was  provided,  that  the  several  courts  of  record 
then  established  in  and  for  cities,  should  be  continued,  under 
the  name  and  style  of  "  The  City  Court  of  (name  of  city,)"  with 
all  the  powers  and  jurisdiction  conferred  by  the  act.  The  22d 
section  provides  for  an  election  of  a  judge  and  clerk  by  vote 
of  the  people,  and  that  when  the  judge  and  clerk  shall  be  duly 
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elected,  qualified  and  commissioned,  such  court  shall  be  deemed 
organized  and  established,  according  to  law. 

This  City  Court  of  East  St.  Louis  had,  under  the  private 
laws  of  1865  (vol.  1,  p.  353,)  and  of  1867,  (vol.  1,  p.  477,)  been 
established,  and  it  was  in  existence  at  the  time  of  the  adoption 
of  the  constitution  of  1870.  Consequently,  if  it  were  then  one 
of  the  existing  courts  mentioned  in  section  5  of  the  schedule, 
it  continued  to  exist  until  otherwise  provided  by  law. 

The  question  whether  the  judge  of  this  so-called  city  court 
was  really  anything  more  than  a  justice  of  the  peace  or  police 
magistrate,  with  specially  extended  jurisdiction,  though  nom- 
inally a  judge  of  a  court,  or  whether  he  was  in  fact  a  judge  of 
one  of  the  existing  courts  mentioned  in  section  5  of  the  sched- 
ule, is  not  entirely  free  from  difficulty;  but  upon  a  full  consid- 
eration of  the  words  of  the  section,  especially  in  connection 
with  what  was  said  in  the  debates  in  the  constitutional  con- 
vention, it  would  seem  that  the  convention  considered  this 
particular  court  as  one  of  those  included  in  said  section  5,  and 
though  we  may  well  imagine  that  the  authors  of  the  general 
law  intended  that  the  expression  "  courts  of  record,"  in  section 
29,  should  include  all  city  courts  which  were  not  those  of  jus- 
tices of  the  peace  and  police  magistrates,  still  this  city  court, 
without  a  clerk,  would  not  fall  within  the  usual  definition  of  a 
court  of  record. 

If  the  so-called  judge  was  only  a  police  magistrate  or  justice 
of  the  peace  with  extended  jurisdiction,  then  appellees  very 
properly  concede  that  the  objection  to  the  jurisdiction  is  well 
taken.  We  are,  however,  disposed  to  adopt,  to  some  extent, 
the  views  of  the  appellees'  counsel,  and  to  consider  the  "City 
Court  of  East  St.  Louis  "  as  one  of  the  courts  which,  by  the 
5th  section  above,  was  to  exist  until  other  provision  was 
made  by  law,  and  to  agree  with  the  counsel  of  the  appellant, 
that  other  provision  has  been  made  by  law,  so  wholly  incon- 
sistent with  the  further  continuance  of  said  court,  that  it  has 
ceased  to  exist  by  virtue  of  the  constitution  and  the  general 
law  of  March  26, 1874. 
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We  think  the  intent  of  the  framers  of  the  constitution  is 
plainly  manifested,  that  the  powers  and  jurisdiction  of  circuit 
courts,  mentioned  in  art.  6,  sec.  1,  should  be  uniform,  and  so 
of  the  county  courts,  (and  of  the  city  courts,)  of  the  police 
magistrates,  and  of  the  justices  of  the  peace,  and  that  the  leg- 
islature meant  that  judges  of  city  courts  elected  under  the 
general  law  of  March  26,  1874,  should  be  substituted  for  and 
should  not  be  in  addition  to  other  previously  existing  judges 
of  city  courts,  and  that  it  was  never  intended  that  there  should 
be  city  courts  of  different  powers  and  jurisdiction  any  more 
than  it  was  that  there  should  in  the  case  of  circuit  courts, 
county  courts,  justices  of  the  peace,  etc. 

At  the  time  the  constitution  was  adopted,  as  well  as  at  the 
time  when  the  general  law  was  enacted,  there  were  existing  in 
the  State  city  courts  other  than  the  one  in  question,  and  with 
jurisdiction  and  powers  not  uniform.  Although  they  were  to 
continue  to  exist  until  otherwise  provided  by  law,  it  was  the 
plain  duty  of  the  legislature,  in  order  to  carry  into  effect  the 
declared  intent  of  the  constitution,  to  bring  about  uniformity 
as  soon  as  practicable.  Surely  these  previously  existing  city 
courts,  with  jurisdiction  not  uniform  as  between  them,  and 
variant  from  that  of  those  established  under  the  general  laws, 
were  not  to  be  continued  in  existence  any  longer  than  until 
the  legislature  should  establish  city  courts  with  uniform  pow- 
ers and  duties.  How  was  this  to  be  done,  except  by  the  sub- 
stitution of  city  courts,  with  like  jurisdiction,  for  those  then 
existing  with  unlike  jurisdiction? 

It  is  plain,  that  the  legislature  did  not  intend  that  there 
should  be  two  city  courts  in  all  cities  where  one  was  previously 
in  existence.  Most  clearly  the  intention  was  to  substitute  the 
new  for  the  old — to  make  the  jurisdiction  of  the  new,  uniform, 
and  thus  to  obey  the  constitution.  The  constitution  and  the 
general  law,  taken  together,  are  so  inconsistent  with  the  fur- 
ther continuance  of  this  court,  held  by  a  judge  under  appoint- 
ment by  the  Governor,  as  to  repel  the  idea  that  it  is  continued 
in  existence  under  the  law. 
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The  general  law  was  passed,  the  new  city  court  established 
under  section  21,  and  the  judge  and  clerk  elected,  commissioned 
and  qualified  under  section  22,  prior  to  the  appointment  by 
the  Governor  of  Joseph  B.  Messich  as  judge  of  the  supposed 
East  St.  Louis  City  Court.  There  having  been,  when  he  was 
so  appointed,  no  such  court,  and  no  authority  for  the  appoint- 
ment by  the  Governor,  said  Messich  had  no  jurisdiction  and 
the  circuit  court  had  none. 

Under  the  stipulation,  the  suit  should  have  been  dismissed 
by  the  circuit  court,  and,  in  order  that  such  may  be  done,  the 
judgment  below  is  reversed,  and  the  cause  remanded  with 
directions  to  dismiss  the  suit. 

Judgment  reversed. 


Eva  Bkenner 

v. 

Philip  A.  Gauch,  Exr. 

Widow's  award — effect  of  ante-nuptial  agreement.  A  provision  in  an 
ante-nuptial  agreement  that  the  wife,  at  the  husband's  death,  shall  have  and 
receive  from  his  estate  the  sum  of  $1500,  which  shall  be  received  by  her  in 
lieu  of  her  dower,  and  in  full  satisfaction  of  all  other  rights,  claims  and 
interests  which  she  might  otherwise  have,  does  not,  of  itself,  bar  her  claim 
to  the  widow's  award  under  the  statute.  \t  is  the  receipt  of  the  money  that 
is  to  have  that  effect,  and,  until  it  is  paid  or  tendered  to  her,  she  will  have 
the  right  to  have  appraisers  appointed  to  appraise  and  set  off  the  award. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  William  Winkelman,  for  the  plaintiff  in  error. 

Mr.  John  B.  Hay,  for  the  defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Appellant  filed  her  petition  in  the  county  court  for  the 
appointment  of  appraisers,  to  appraise  and  set  off  to  her,  out 
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of  the  estate  of  her  deceased  husband,  what  in  our  statute  is 
called  the  "  widow's  award." 

The  county  court  allowed  the  petition,  and  the  executor 
appealed  to  the  circuit  court,  where  judgment  was  rendered 
against  the  application. 

The  decision  of  the  circuit  court  was  made  on  demurrer  to 
the  petition. 

The  only  question  presented  to  this  court  is,  whether  the 
right  of  the  widow  in  this  regard  is,  or  is  not,  cut  off  by  an 
ante-nuptial  agreement,  which  is  set  out  in  the  petition. 

On  the  one  hand,  it  is  insisted  that  her  right  to  a  "  widow's 
award  "  is  in  no  way  affected  by  the  ante-nuptial  agreement, 
and  that  she  is  entitled  to  the  full  benefit  of  both;  while,  on 
the  other,  it  is  claimed  that  she  is  barred  from  claiming  a 
widow's  award  by  the  mere  execution  of  the  ante-nuptial 
agreement  by  her  and  her  deceased  husband. 

The  provision  in  that  agreement,  relied  upon  as  a  bar  to  this 
claim,  is,  that  "at  his  death  she  shall  have  and  receive  from  his 
estate  the  sum  of  $1500,  which  sum  shall  be  received  by  her 
in  lieu  of  her  dower,  and  in  full  satisfaction  of  all  other  rights, 
claims  and  interests  which  she  might  otherwise  have  in  the 
estate  *  '.*  *  by  virtue  of  said  marriage."  Deceased  left 
no  heirs  interested  in  having  the  "  widow's  award"  set  off  to 
her. 

By  a  fair  construction  of  this  agreement,  the  mere  execution 
of  the  paper  was  not  intended  to  be  "in  lieu  of  her  dower  and 
in  full  satisfaction  of  all  other  rights,  claims  and  interests," 
but  it  is  the  receipt  of  the  $1500  which  was  to  thus  operate 
as  a  substitute  for  such  claims.  Her  right  to  the  "  widow's 
award  "  remains  unaffected  by  the  ante-nuptial  agreement  until 
the  $1500  mentioned  therein  shall  have  been  paid  or  tendered 
to  her.  She  is  under  no  obligation  to  take  the  place  of  an 
ordinary  creditor,  and  take  the  hazard  of  the  solvency  of  the 
estate,  or  await  the  delay  of  its  administration.  On  the  face 
of  the  petition,  she  is  entitled  to  the  relief  sought. 

If  the  executor  seeks  to  avail  himself,  as  such,  of  the  pro- 

24— 85th  III. 
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visions  of  the  agreement  as  a  bar  to  this  proceeding,  he  may 
pay  the  amount,  and  then  plead  it  as  a  defense. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  farther  proceedings  in  conformity  to  the  views  here  ex- 
pressed. 

Judgment  reversed. 


The  Cateo  and  St.  Louis  Railkoad  Co. 

v. 

James  Woosley. 

1.  Practice— proof  of  title  to  land,  without  objection.  In  trespass  for 
injury  to  land,  if  the  plaintiff  is  allowed  to  testify  to  his  purchase  and 
ownership  of  land  without  objection,  this  will  be  sufficient  evidence  of  title 
in  him  to  maintain  the  action.  Objection  to  such  evidence  comes  too  late 
in  this  court. 

2.  Respondeat  superior — liability  of  railway  company  for  tortious  acts 
of  men  employed  by  contractor.  A  railway  "Company  is  liable  for  the  trespass 
of  hands  employed  by  its  contractors  while  engaged  in  the  construction  of 
its  road,  and  where  the  fact  appears  that  the  trespass  consists  in  entering 
upon  the  plaintiff's  land  and  digging  up  the  soil,  and  making  embank- 
ments, it  is  not  error  to  refuse  evidence  that  the  company  had  nothing  to  do 
in  employing  the  hands  doing  the  work,  but  that  they  were  employed  and 
paid  by  the  contractors. 

3.  Possession — where  it  extends  to  whole  tract.  Where  ownership  of  land 
is  proven  in  a  party,  it  will  extend  to  and  embrace  the  entire  tract,  although 
proof  is  made  by  parol  evidence,  if  given  without  objection. 

4.  Trespass — when  it  lies.  A  party,  by  virtue  of  his  ownership  of  land, 
can  maintain  trespass  against  an  intruder  upon  the  same,  where  there  is 
no  adverse  possession. 

5.  Evidence — opinion  as  to  damages.  In  trespass  against  a  railway 
company  for  an  unauthorized  entry  upon  the  plaintiff's  land,  and  digging 
up  the  soil,  erecting  embankments,  and  obstructing  water  courses  so  as  to 
flood  the  land,  where  witnesses  first  state  that  they  have  personal  knowl- 
edge of  the  injuries,  and  detail  their  character,  it  is  then  competent  to 
receive  their  opinions  as  to  the  amount  of  the  damages  sustained. 

6.  Negligence — liability  for  stock  killed  where  road  is  not  fenced.  The 
fact  that  the  owner  of  stock  permits  it  to  run  at  large,  in  violation  of  the 
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act  prohibiting  domestic  animals  from  running  at  large,  does  not  relieve 
railroad  companies  from  their  duty  to  fence  their  roads,  or  their  liability  for 
stock  injured  in  consequence  of  their  failure  to  do  so. 

7.  In  a  suit  against  a  railroad  company  for  stock  killed  or  injured  in 
consequence  of  its  neglect  to  fence  its  road,  where  it  appears  such  stock 
were  permitted  to  run  at  large  in  violation  of  law,  the  question  whether 
the  owner  has  been  guilty  of  contributory  negligence  in  permitting  them  to 
run  at  large,  is  one  of  fact,  to  be  determined  by  the  jury  from  the  circum- 
stances of  the  case. 

8.  Same  —  contributory  from  letting  stock  run  at  large.  To  charge 
the  owner  of  stock,  killed  by  a  railroad  company  on  its  unfenced  track, 
with  contributory  negligence  in  allowing  it  to  run  at  large  contrary  to 
law,  it  must  appear  he  did  so  under  such  circumstances  that  the  natural 
and  probable  consequence  of  doing  so  was,  that  the  stock  would  go  upon 
the  railroad  and  be  injured. 

9.  Same — burden  of  showing  contributory  negligence.  In  a  suit  by  an 
owner  of  stock  suffered  to  go  at  large  contrary  to  law,  against  a  railroad 
company,  to  recover  damages  for  killing  or  injuring  the  same  in  conse- 
quence of  its  track  being  unfenced,  the  burden  of  showing  contributory 
negligence  on  the  part  of  the  plaintiff,  where  it  does  not  otherwise  appear, 
is  upon  the  railroad  company. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  L.  P.  Butler,  for  the  appellant. 

Mr.  J.  B.  Matham,  and  Mr.  Gr.  W.  Hill,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  an  action  by  appellee,  against  appellant,  for  enter- 
ing upon  eighty  acres  of  his  land,  cutting  down  and  carrying 
away  trees  and  saplings  thereon  growing,  digging  up  the  soil, 
and  erecting  an  embankment  thereon  for  a  road  way,  and 

1  changing  and  obstructing  water  courses  so  as  to  flood  the  land, 
etc.;  and,  also,  for  negligently  killing  a  cow  and  a  yearling 
calf,  the  property  of  appellee. 
It  is  insisted  there  should  have  been  no  recovery  on  account 
of  injuries  to  the  land,  because  the  proof  fails  to  show  either 
-— 
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Appellee,  on  his  examination  as  a  witness,  testified,  without 
objection  on  the  part  of  appellant,  that  he  owned  the  land, 
describing  the  tract  by  reference  to  the  government  surveys ; 
that  he  bought  it  in  1871,  of  the  Illinois  Central  Railroad 
Company,  and  went  into  possession  of  it,  and  has  owned  it 
ever  since.  This,  unobjected  to,  was  sufficient  evidence  of 
title.  If  appellant  desired  to  question  the  admissibility  of 
the  evidence,  it  should  either  have  objected  to  its  introduc- 
tion, or  have  moved  to  exclude  it  from  the  jury.  Appellee, 
by  the  course  pursued,  was  authorized  to  assume  that  his  title 
to  the  property  was  not  contested,  and  to  allow  the  question 
of  the  sufficiency  of  the  proof  on  that  point  now  to  be  raised 
for  the  first  time,  would  be  in  direct  contravention  of  repeated 
rulings  of  this  court. 

During  the  progress  of  the  trial,  appellant's  counsel  asked 
a  witness:  "In  whose  employ  were  the  parties  who  did  the 
work  in  building  and  operating  the  road  from  Murphysboro 
to  East  St.  Louis,  prior  to  September  16,  1873?"  Appellee, 
by  his  counsel,  objected,  and  the  court  sustained  the  objec- 
tion, and  refused  to  allow  the  witness  to  answer  the  question. 
Appellant's  counsel  then  offered  to  prove,  by  the  witness,  "  that 
prior  to  September  16,  1873,  the  defendant  had  nothing  to  do 
with  employing  hands  or  paying  them,  or  performing  any 
work  on  the  Cairo  and  St.  Louis  Railroad,  but  that  H.  R. 
Pay  son  &  Co.,  who  were  the  contractors  for  building  the  road, 
had  the  entire  charge  and  management  of  the  employing  all 
hands,  and  did  all  work  in  building  the  road  from  Murphys- 
boro to  East  St.  Louis,  and  that  H.  R.  Payson  &  Co.,  on  the 
16th  of  September,  1873,  turned  over  to  the  corporation,  the 
Cairo  and  St.  Louis  Railroad  Company,  the  portion  of  the 
road  completed  from  Murphysboro  to  East  St.  Louis;"  but  the 
court  ruled  the  evidence  inadmissible,  and  refused  to  permit 
it  to  go  to  the  jury. 

It  is  insisted  that  the  evidence  should  have  been  received, 
because  the  parties  who  did  the  work  over  appellee's  land 
might  have  acted  without  any  authority  from  appellant. 

This  hypothesis  is  completely  excluded  by  the  phraseology 
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of  the  question,  and  the  statement  of  the  proof  offered  to  be 
given.  Both  show  that  the  work  over  appellee's  land  was 
done  by  those  who  were  acting  for  and  under  the  authority  of 
appellant,  and  bring  the  question  within  the  ruling  in  Hinde 
v.  The  Wabash  Navigation  Company,  15  111.  72,  and  Chicago, 
St.  Paul  and  Fond  du  Lao  Railroad  Company  v.  McCarthy, 
20  id.  385. 

The  objection  taken  to  the  giving  and  refusing  of  instruc- 
tions, on  the  ground  that  the  evidence  fails  to  show  actual 
possession  of  the  whole  tract,  is  untenable. 

Parol  evidence  proving  title  having  been  given  without 
objection,  it  must  be  taken  as  full  proof  of  ownership  in  appel- 
lee; and  no  one  being  in  the  adverse  possession,  he  is,  by  virtue 
of  his  ownership  alone,  entitled  to  maintain  trespass  against 
an  unauthorized  intruder  upon  the  land.  Cook  et  al.  v.  Fos- 
ter, 2  Gilm.  652;    Wilcox  v.  Kinzie,  3  Scam.  218. 

Objection  is  also  urged,  that  witnesses  were  allowed  to  give 
their  opinions  of  the  amount  of  damages  sustained.  The  wit- 
nesses first  stated  that  they  had  personal  knowledge  of  the 
alleged  injuries  on  which  the  claim  for  damages  is  based,  and 
detailed  their  character.  It  was  then  competent  to  receive 
their  opinions  as  to  the  amount  of  the  damages  sustained. 
Cooper  v.  Randall  et  al.  59  111.  317;  Keithsburg  and  Eastern 
Railroad  Co.  v.  Henry,  79  id.  290. 

The  evidence  upon  the  question  of  damage  to  the  land,  is 
more  or  less  conflicting,  and  not  so  satisfactory  as  we  could 
wish;  still,  we  are  not  prepared  to  say  that  the  finding  of  the 
jury  is  so  clearly  and  palpably  contrary  to  the  weight  of  it  as 
to  justify  us  in  reversing  the  judgment. 

The  only  remaining  question  discussed,  is  settled  against 
appellant  by  Fwing  v.  The  Chicago  and  Alton  Railroad  Co. 
72  111.  25.  Appellant  insists  that  §  1,  chap.  8,  Eev.  Stat.  1874, 
prohibits  the  owner  from  suffering  his  cattle  to  run  at  large, 
and  that,  therefore,  before  appellant  can  be  made  liable  for 
killing  the  cow  and  calf,  it  must  be  proved  that  the  killing 
resulted  from  the  negligence  of  appellant's  employees  in 
operating  its  train.     In  the  case  cited,  we  held,  the  fact  that 
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the  owner  of  stock  permits  it  to  run  at  large,  in  violation 
of  the  act  prohibiting  domestic  animals  from  running  at  large, 
does  not  relieve  railroad  companies  from  their  duty  to  fence 
their  roads,  or  their  liability  for  stock  injured  in  consequence 
of  their  failure  to  do  so;  that,  in  a  suit  against  a  railroad 
company  for  stock  killed  or  injured  in  consequence  of  the 
neglect  of  the  company  to  fence  its  .road,  where  it  appears  such 
stock  was  permitted  to  run  at  large  in  violation  of  law,  the 
question  whether  the  'owner  has  been  guilty  of  contributory 
negligence  in  permitting  them  to  run  at  large,  is  one  of  fact, 
to  be  determined  by  the  jury  from  the  circumstances  of  the 
case,  and  that  it  is  not  sufficient  to  charge  a  plaintiff  with 
contributory  negligence,  in  a  suit  against  a  railroad  company 
for  injury  to  stock,  to  simply  show  that  the  owner  permitted 
the  stock  to  run  at  large  in  violation  of  law;  but  it  must 
appear  that  he  did  so  under  such  circumstances,  that  the 
natural  and  probable  consequence  of  doing  so  was,  that  the 
stock  would  go  upon  the  railroad  track  and  be  injured. 

The  burden  of  showing  contributory  negligence  in  such 
cases,  where  it  does  not  appear  otherwise,  is  upon  the  railroad 
company;  and  there  is  no  evidence  before  us  tending  to  prove 
such  negligence.  It  does  not  appear  how  the  cow  and  calf 
came  to  be  out  of  appellee's  inclosure,  or  that  he  had  any 
knowledge,  before  they  were  injured,  that  they  were  out. 

We  are  of  opinion  there  is  no"  substantial  error  in  the  record, 
and  the  judgment  will,  therefore,  be  affirmed. 

Judgment  affiwned. 


William  Musgeave  et  al. 

v. 
John  F.  Conovee. 

1.  Guardian's  sale— jurisdiction — notice  of  application.  Where  the 
record  of  a  proceeding  by  a  guardian  for  the  sale  of  his  ward's  land  fails  to 
show  any  notice  of  the  application,  to  the  wards,  the  decree  purporting  to 
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authorize  the  sale  will  be  void  for  want  of  jurisdiction,  and  may  be  attacked 
collaterally. 

2.  Same — no  title  passes  till  sale  is  approved.  In  the  absence  of  any  re- 
port of  the  sale  of  land  by  a  guardian  for  the  support  and  education  of  his 
ward,  and  its  confirmation  by  the  court,  no  title  will  pass  to  the  purchaser. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Alfred  C.  Duff,  and  Mr.  James  M.  Gregg,  for  the 

plaintiffs  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  in  the  Saline  circuit  court,  ex- 
hibited by  "William  Musgrave  and  Josephine  Musgrave,  com- 
plainants, at  the  September  term,  1865,  and  against  Artemesia 
J.  Maxwell,  Robert  T.  Garton,  Margaret  E.  Garton,  the  last 
two  infants  under  the  age  of  twenty-one  and  eighteen,  respect- 
ively, and  John  F.  Conover,  defendants,  the  object  of  which 
was  to  obtain  a  decree  of  partition  of  the  land  described  in 
said  bill,  complainants  claiming,  the  said  Josephine  one  undi- 
vided one-fifth  of  the  premises,  as  one  of  the  heirs  at  law  of 
her  father,  James  M.  Garton,  deceased,  and  the  said  William 
claiming,  also,  one  undivided  one-fifth  by  purchase  from  James 
W.  Garton,  another  heir  at  law  of  said  James,  deceased. 
There  are  proper  averments  in  the  bill  showing  the  claim  of 
the  defendants.  The  bill  sets  out  the  claim  of  Conover  to  the 
land,  as  based  on  a  sale  under  a  decree  of  the  court  on  the  ap- 
plication of  the  guardian  of  the  infant  heirs  of  James  M. 
Garton,  deceased,  for  a  sale,  for  their  support  and  education, 
alleging  no  notice  of  the  application  or  of  the  sale  was  given, 
and  the  sale  had  never  been  confirmed  by  the  court,  and  pray- 
ing that  he,  Conover,  be  perpetually  enjoined  from  asserting 
title  to  said  land  in  virtue  of  said  sale,  and  that  the  land  be 
divided  equally  between  complainants  and  the  defendants,  the 
heirs  at  law  of  said  James  M.,  to  the  exclusion  of  Conover. 
The  parties  were  duly  served,  and*  a  guardian  ad  litem  ap- 
pointed for  the  infant  defendants.     Conover  filed  a  separate 
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answer,  setting  out  his  claim,  derived  as  above  stated.  The 
answer  of  the  guardian  ad  litem  was  in  the  usual  form,  and 
replications  filed,  and  testimony,  by  depositions  and  orally, 
was  heard  by  the  court,  and  on  the  hearing  the  prayer  of  the 
bill  was  denied  and  the  bill  dismissed.  Complainants  bring 
the  record  here  by  writ  of  error. 

We  have  not  been  favored  with  any  brief  by  the  defendants 
in  error,  and  from  the  manner  in  which  the  case  is  presented 
by  plaintiffs  in  error,  it  is  somewhat  difficult  to  understand 
the  real  merits  of  the  controversy.  It  is  sufficiently  apparent, 
that  complainants  represent  two-fifths  of  the  interest  of  the 
deceased,  James  M.  Garton,  in  this  land,  and  the  defendants, 
the  minors,  three-fifths, — the  other  party  made  defendant, 
Mrs.  Garton,  the  guardian,  not  having  or  claiming  any  in- 
terest. 

"We  understand  from  the  ex  parte  statement  of  plaintiffs  in 
error,  and  by  the  brief  of  their  counsel,  there  was  an  applica- 
tion by  the  guardian  to  sell  this  land,  to  raise  a  fund  for  the 
support  and  education  of  the  minor  children,  they  then  being 
three  in  number,  two  others  having  reached  maturity,  being 
then  married  and  living  with  their  husbands,  and  such  proceed- 
ings were  had  that  a  decree  of  sale  was  entered,  by  which  it 
did  not  appear  the  parties  interested  had  any  notice  of  the 
application  for  the  decree.  A  sale  was  made  under  this  decree, 
and  the  lands  sold  to  H.  R.  Pearce,  who  paid  nothing  on  his 
bid.  Three  years  thereafter,  in  1865,  the  cause  was  reinstated 
on  the  docket  without  any  notice  to  the  parties  interested, 
either  actual  or  constructive,  and  the  decree  of  1862  vacated 
and  a  new  decree  entered,  on  which  the  defendant,  Conover, 
relies  in  his  answer.  If  this  decree  is  invalid,  his  claim  falls. 
That  it  is  invalid,  null  and  void,  appears  from  the  proofs.  In 
the  decree  of  1862,  it  did  not  appear  the  court  had  jurisdic- 
tion of  the  defendants — complainants  here — no  notice  having 
been  served  upon  them  of  the  application.  After  the  cause 
was  reinstated  and  a  new  decree  passed,  and  a  sale  under  it  by 
which  Conover  claims,  the  defect  in  the  record  of  1862  was 
discovered,  and  at  his  instance,  or  that  of  his  attorney,  but  with 
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no  bad  intent  we  must  presume,  the  attorney  interlined  these 
words  in  the  decree  of  1862,  and  in  the  record  thereof,  namely: 
"  it  appearing  to  the  court,  that  defendants  have  been  duly 
served  with  legal  notice  and."  Mr.  Jones,  the  clerk  of  the 
circuit  court,  testifies  that  he  made  the  original  entry  of  the 
decree,  and  the  above  words  have  been  since  interlined,  not  by 
himself.  The  record  not  showing,  in  its  original  state,  any 
notice  to  the  heirs  of  Garton  of  the  application  to  sell  the 
land,  the  court  had  no  jurisdiction  to  render  the  decree,  and 
the  same  was  void  and  can  be  attacked  in  this  proceeding. 
Nor  does  it  appear  the  report  of  the  guardian,  of  the  sale, 
was  approved  and  confirmed  by  the  court.  In  the  absence  of 
such  report  and  confirmation,  no  title  passed  to  the  purchaser 
of  the  land.  Young  v.  JTeogh,  11  111.  642,  and  subsequent 
cases. 

For  the  reasons  given,  the  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 


Patrick  H.  Stack 


The  City  of  East  St.  Louis. 

1.  Municipal  corporations — as  to  granting  use  of  streets — liability  to 
adjacent  property  owners.  If  a  city  authorizes  a  bridge  company  to  con- 
struct an  approach  to  a  bridge  in  a  public  street,  whereby  the  same  is  ob- 
structed in  front  of,  and  along  a  party's  lot  abutting  on  the  same,  rendering 
the  use  of  the  street  in  front  of  the  lot  impassable  and  useless,  and  whereby 
egress  and  ingress  to  the  lot  from  the  street  is  prevented,  and  water  is 
caused  to  drain  and  flow  upon  the  lot,  and  fill  the  cellars  thereon,  and,  by 
reason  of  the  noise,  confusion,  shaking,  and  the  falling  of  dirt  and  dust, 
caused  by  teams  and  wagons  passing  over  the  approach,  the  plaintiff's  ten- 
ants occupying  the  houses  on  the  lot  are  driven  out,  and  the  property  injured 
and  rendered  less  productive,  the  city  will  be  liable  to  such  lot  owner,  in 
an  action  on  the  case,  for  all  the  damage  thus  caused  to  his  premises. 

2.  Although  a  city  holds  the  fee  to  its  streets,  yet  it  is' in  trust  for  the 
use  of  the  public  for  the  legitimate  purposes  of  a  street.    It  has  no  power 
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to  sell,  lease  or  otherwise  appropriate  it  to  other  purposes ;  nor  can  a  street 
be  closed  or  obstructed  so  as  to  deprive  the  public  from  its  use  as  a  highway. 
It  is  the  duty  of  the  city  to  keep  its  streets  open  and  in  repair  for  the  use 
of  all  persons  who  desire  to  use  them  for  travel  and  passage  thereon. 

3.  It  has  been  held,  that  a  city  or  village  may  authorize  the  laying  of 
railroad  tracks  in  their  streets,  and  that  such  a  use  is  not  inconsistent  with 
the  trust  for  which  they  are  held ;  but  in  so  doing,  the  city  has  no  right  to 
so  obstruct  the  streets  as  to  deprive  the  public  and  adjacent  property  holders 
from  their  use  as  highways.  Their  primary  object  is,  for  ordinary  passage 
and  travel,  and  the  public  or  individuals  can  not  be  rightfully  deprived  of 
such  use. 

4.  A  city  has  no  right  to  so  obstruct  its  streets,  or  to  authorize  the  same 
to  be  done,  as  to  deprive  property  holders  from  free  access  to  and  from  their 
lots  abutting  on  the  same.  If  it  permits  the  use  of  a  street  for  an  approach 
to  a  bridge,  it  must  see  that  the  approach  is  so  constructed  as  not  to  produce 
injury  to  adjacent  property  holders. 

5.  Same  —  liability  for  acts  it  permits  to  be  done.  If  the  municipal 
authorities  of  a  town  or  city  authorize  a  structure  upon  a  public  street, 
or  other  obstruction,  that  causes  injury  to  adjacent  lot  holders,  it  will  be 
liable  for  the  damages  sustained.  What  it  does  by  another,  it  does  by 
itself. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county. 

This  was  an  action  on  the  case,  by  Patrick  H.  Stack,  against 
the  city  of  East  St.  Louis. 

Mr.  L.  H.  Hite,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kosknee,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  avers  that,  on  and  before  the 
26th  day  of  February,  1873,  plaintiff  was  the  owner  of  a  lot 
in  the  city  of  East  St.  Louis,  abutting  on  Crook  street,  and  on 
a  level  with  it.  It  further  avers  that  the  city,  having  control 
of  the  street,  by  ordinance  authorized  and  permitted  the  Illi- 
nois and  St.  Louis  Bridge  Company  to  enter  into  the  posses- 
sion and  to  erect  a  superstructure,  or  approach,  to  the  eastern 
end  of  its  bridge,  over  Crook  and  other  streets;  that,  in  pur- 
suance of  the  ordinance,  the  bridge  company  entered  into 
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possession  of  the  street  and  obstructed  the  same  in  front  of 
and  along  plaintiff's  land  with  the  superstructure  of  the  ap- 
proach to  the  eastern  end  of  tha  bridge,  of  wood  and  iron,  high 
above  the  level  of  plaintiff's  lot  and  the  grade  of  the  street, 
and  thereby  then  and  there  rendered  Crook  street  permanently 
impassable  and  useless  as  a  street  along  plaintiff's  land,  and 
obstructed  plaintiff's  egress  and  ingress  to  his  land  from  the 
street;  and  thereby  then  and  there,  by  means  of  the  obstruc- 
tion, the  water  was  caused  to  drain  and  flow  upon  the  plaintiff's 
land,  and  to  fill  the  cellars  upon  the  same,  and,  by  reason  of 
the  noise,  confusion,  shaking,  and  the  falling  of  dirt  and  dust, 
caused  by  teams  and  wagons  passing  over  the  bridge  approach, 
plaintiff's  tenants  occupying  the  houses  thereon  were  driven 
out,  and,  by  reason  thereof,  plaintiff  can  not  procure  other 
tenants  to  occupy  the  premises,  and  they  are  thereby  rendered 
unproductive,  by  reason  whereof  the  land  was  greatly  injured 
and  permanently  damaged,  whereby  be  has  sustained  damage. 

To  the  declaration  the  city  demurred,  and  the  court  held, 
that  the  declaration  disclosed  no  cause  of  action,  and  sustained 
the^^mrirrerT^and  rendered  judgment  against  plaintiff  for 
costs  of  the  suit,  and  he  brings  the  record  to  this  court  and 
asks  a  reversal. 

In  favor  of  affirmance,  it  is  urged  that  the  fee  in  the  street 
is  in  the  city,  and  it  could  appropriate  the  street  as  it  did 
without  incurring  liability.  It  is  true  that  the  city  holds  the 
fee,  but  it  is  in  trust  for  the  use  of  the  public  for  the  purposes 
of  a  street.  The  city  has  no  power  to  sell,  lease  or  otherwise 
appropriate  it  to  other  purposes;  nor  can  it  be  closed  or  ob- 
structed so  as  to  deprive  the  public  from  its  use  as  a  highway. 
Such  public  passways  are  indispensable  to  the*owners  of  lots 
in  cities  and  villages.  They  are  laid  out  and  appropriated  for 
that  purpose,  and  it  is  the  duty  of  the  city  government  to 
keep  them  open  and  in  repair,  for  the  use  of  all  persons  who 
desire  to  use  them  for  travel  and  passage  over  them. 

It  has,  however,  been  held,  that  a  city  or  village  may  author- 
ize the  laying  of  railroad  tracks  in  their  streets;  that  such  a 
use  is  not  inconsistent  with  the  trust  for  which  they  are  held 


380  Stack  v.  City  of  East  St.  Louis.  [June  T. 

Opinion  of  the  Court. 

by  the  city.  But,  in  thus  permitting  them  to  be  used,  the 
city  has  no  right  to  so  obstruct  the  streets  as  to  deprive  the 
public  and  adjacent  property  holders  from  their  use  as  streets. 
The  primary  object  is,  for  ordinary  passage  and  travel,  and  the 
public  or  individuals  can  not  be  rightfully  deprived  of  such 
use.  Nor  has  the  city  the  right  to  so  obstruct  its  streets  as  to 
deprive  property  holders  from  free  access  to  and  from  their 
lots.  It  may,  no  doubt,  establish  a  grade  for  its  streets,  and 
in  doing  so,  if  judiciously  and  carefully  done,  it  will  not  be 
liable  for  damages  by  reason  of  the  grade  being  raised  above 
or  sunk  below  the  surface  of  adjoining  lots;  but  if  the  grade 
thus  established  shall  be  done  in  an  unskilful  manner,  and 
injury  results,  the  city  will  be  liable  in  damages  for  the  wrong 
thus  inflicted. 

Whilst  the  city  may  have  had  the  right  to  permit  the  con- 
struction of  the  approach  to  the  bridge,  in  the  street,  still,  it 
could  only  permit  it  to  be  done  in  such  a  manner  as  not  to 
produce  injury  to  property  holders  abutting  the  street.  In 
the  case  of  Nevins  v.  The  City  of  Peoria,  41  111.*  502,  it  was 
held,  that,  whilst  the  city  had  the  -right  to  grade  its  streets 
by  lowering  or  raising  them,  the  property  holders  adjacent 
to  the  street  thus  graded  can  not  call  the  city  to  account  for 
error  in  judgment  in  establishing  the  grade,  nor  can  they 
recover  damages  for  inconveniences  or  expense  in  adjusting 
the  approach  to  their  premises  for  the  purpose  of  ingress  or 
egress;  that  a  city,  whilst  it  is  the  owner  of  its  streets,  has  no 
more  power  over  them  than  has  a  private  individual  over  his 
own  land,  and  it  can  not,  under  the  claim  of  public  conveni- 
ence, be  permitted  to  exercise  that  dominion  to  the  injury  of 
another's  property  in  a  mode  that  would  render  a  private  indi- 
vidual responsible  in  damages,  without  itself  becoming  re- 
sponsible. It  was  also  held,  that,  if  it  should  become  necessary 
for  the  interest  of  the  public,  in  grading  or  draining  the  streets, 
that  the  lot  of  an  individual  shall  be  rendered  unfit  for  occu- 
pancy, either  wholly  or  in  part,  the  public  should  pay  for  it  to 
the  extent  to  which  the  owner  is  deprived  of  its  legitimate 
use;  that  the  constitution  provides  that  private  property  shall 
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not  be  taken  for  public  use  without  due  compensation,  and 
that  provision  applies  as  well  to  secure  the  payment  for  prop- 
erty partially  taken  for  the  use  or  convenience  of  a  street,  as 
where  wholly  taken  and  converted  into  a  street, — the  question 
as  to  the  extent  to  which  the  property  is  taken,  makes  no  dif- 
ference in  the  application  of  the  rule;  that  private  rights  are 
never  to  be  sacrificed  to  public  convenience  or  necessity  with- 
out full  compensation,  and  that,  for  such  an  injury  inflicted, 
an  action  may  be  maintained,  and  damage  recovered  as  a  com- 
pensation.  To  the  same  effect  are  the  cases  of  City  of  Aurora 
v.  Gillett,  56  111.  132;  City  of  Aurora  v.  Reed,  57  ib.  29; 
City  of  Dixon  v.  Baker,  65  ib.  518;  City  of  Alton  v.  Hope, 
68  ib.  167.  The  latter  cases  follow  Nevins  v.  Tiie  City  of 
Peoria,  supra,. 

The  case  of  the  City  of  Pehin  v.  Brereton,  67  111.  477,  in 
almost  every  essential  particular,  is  like  the  case  at  bar.  It 
was  there  held,  that,  where  the  city  council  gave  a  railroad 
company  the  right  to  construct  its  track  along  a  public  street, 
and  the  company,  under  the  right  thus  conferred,  made  exca- 
vations in  the  street,  so  that  the  owners  of  abutting  lots  were 
deprived  of  convenient  access  to  and  from  the  street,  and  to 
their  lots,  and  their  lots  and  the  tenements  thereon  were  sub- 
jected to  injury  by  the  caving  and  falling  of  the  streets  and 
lots,  the  city  was  liable  to  the  plaintiff  for  the  injury  caused 
by  such  excavations.  That  case  also  reaffirms  the  rule  as  to 
the  use  of  the  streets,  and  the  manner  of  their  improvement, 
announced  in  Nevins  v.  The  City  of  Peoria;  and  in  that  case 
it  was  held,  that  the  cases  of  Moses  v.  The  Pittsburgh,  Ft. 
Wayne  and  Chicago  Railroad  Co.  21  111.  516,  and  Murphy 
v.  The  City  of  Chicago,  29  ib.  279,  were  essentially  modified 
by  the  case  of  Nevins  v.  The  City  of  Peoria,  and  other  sub- 
sequent cases  in  this  court. 

In  the  case  of  Stone  v.  The  Fairlmry,  Pontiao  and  North- 
western Railroad  Co.  68  111.  394,  it  was  held,  that  the  throw- 
ing of  smoke  and  dust,  by  a  railroad  company,  on  the  property 
of  the  plaintiff,  or  other  physical  injuries  inflicted,  gave  the 
owner  a  right  of  recovery.    This  was  a  case  where  the  railroad 
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was  constructed  in  a.  street  by  authority  of  the  village,  and,  to 
that  extent,  it  is  similar  to  the  case  at  bar. 

In  this  case,  as  in  JVevins  v.  The  City  of  Peoria,  supra,  the 
construction  of  the  approach  to  the  bridge  turns  water  on  the 
premises  of  appellant,  and,  as  in  the  case  of  The  City  of 
Pekin  v.  Brereton,  supra,  he  is  deprived  of  access  to  and 
from  the  street,  and  to  his  property;  and,  like  Stone  v.  The 
Fairoury,  Pontiao  and  Northwestern  Railroad  Co.  supra, 
dust  and  dirt  were  thrown  on  his  land.  These  cases  clearly 
authorize  a  recovery  for  each  of  these  several  injuries;  and 
the  cases  against  the  cities  of  Peoria,  Aurora,  Dixon  and 
Alton,  establish  the  rule,  that  the  city,  had  it  made  the  struc- 
ture causing  the  injury,  would  have  been  liable  to  respond 
in  damages;  and  the  case  of  The  City  of  Pekin  v.  Brereton, 
supra,  announces  the  rule,  that,  where  the  city  authorizes  the 
structure  which  causes  the  injury,  it  will  be  liable  for  dam- 
ages. What  a  person  does  by  another,  he  does  by  himself,  is 
a  familiar  maxim  of  the  law;  and  when  the  city  authorized 
the  bridge  company  to  construct  this  approach,  it  became  re- 
sponsible for  all  the  damages  resulting,  precisely  as  though  it 
had  made  the  structure  itself. 

From  the  cases  referred  to,  there  can  be  no  doubt  that  the 

declaration  shows  a  good  cause  of  action,  and  the  court  below 

erred  in  sustaining  the  demurrer  to  it.     The  judgment  must 

be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  East  St.  Louis 

v. 

Bridget  Hackett. 

Ejectment — verdict  must  not  be  for  more  land  than  the  proof  shows  title. 
Where  the  proof  shows  title  in  the  plaintiff  in  ejectment  for  only  a  part  of 
the  land  claimed  in  the  declaration,  a  verdict  finding  the  "  defendant  guilty 
of  unlawfully  withholding,  and  that  the  plaintiff  is  seized  in  fee  of  the  preni- 
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ises  in  the  declaration  described,"  can  not  be  sustained,  and  this  court  will 
not  reform  the  verdict  and  render  judgment  for  the  part  to  which  the  plain- 
tiff  has  shown  title. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Bridget  Hackett  against 
the  city  of  East  St.  Louis.  The  general  issue  was  filed,  and  a 
trial  had,  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff. 

Mr.  E.  A.  Halbert,  for  the  appellant. 

Mr.  M.  Millard,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  premises  sought  to  be  recovered  in  this  action  are  de- 
scribed in  the  declaration  as  "  a  strip  taken  off  of  the  south- 
easterly end  of  lots  one  and  two,  of  N".  Valle's  subdivision  of 
part  of  United  States  survey  126,  twenty-five  feet  wide,  and  a 
strip  twenty-five  feet  wide,  lying  in  front  of  said  lots,  on  the 
south-east  of  the  same." 

On  the  trial,  the  jury  found  "  defendant  guilty  of  unlawfully 
withholding,  and  that  the  plaintiff  is  seized  in  fee  simple  of 
the  premises  in  the  declaration  described."  upon  which  verdict 
the  court  rendered  judgment  that  plaintiff  recover  the  prem- 
ises. That  finding  is  clearly  not  sustained  by  the  evidence. 
The  land  claimed  by  plaintiff  in  her  testimony,  is  a  strip 
seven  feet  wide  at  one  end  and  five  feet  at  the  other,  off  the 
lots  described.  There  is  no  pretense  she  owns  or  ought  to  re- 
cover all  the  land  described  in  the  declaration,  and  for  the  re- 
covery of  which  she  has  judgment. 

We  have  been  asked  to  reform  the  verdict  according  to  the 
evidence,  and'enter  the  judgment  in  this  court  that  the  circuit 
court  ought  to  have  rendered.  That  we  must  decline  to  do. 
Although  we  may  be  satisfied  plaintiff  is  the  owner  of  the 
land  in  controversy,  there  has  been  no  finding  as  to  that  fact. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jane  Eldee  et  al. 

v. 

J.  Blackburn  Jones  et  al. 

1.  Married  woman — mortgage  without  her  husband  joining.  A  mort- 
gage executed  by  a  married  woman  living  with  her  husband,  without  his 
joining  with  her,  as  required  by  the  statute  then  in  force,  and  acknowledged 
in  a  mode  no?1  allowable  under  such  statute,  though  given  to  secure  the  pur- 
chase money  of  real  estate  conveyed  to  her,  is  invalid,  and  can  not  be  enforced 
against  her,  even  in  equity. 

2.  Same — separate  property  may  be  derived  from  their  husbands.  If 
a  husband  purchases  real  estate  with  his  own  money,  and,  without 
any  fraudulent  intent,  procures  it  to  be  conveyed  to  his  wife,  it  will 
become  as  much  her  separate  property  as  if  it  had  been  purchased  with 
her  own  money  before  marriage. 

3.  Vendor's  lien — lost  by  transfer  of  claim.  A  vendor's  lien  for  unpaid 
purchase  money  on  the  sale  of  land,  is  lost  by  a  transfer  of  the  evidence  of 
the  indebtedness  to  another. 

4.  Same  —  not  assignable.  The  law  does  not  authorize  the  assign- 
ment or  transfer  of  a  vendor's  lien  to  the  purchaser  of  notes  given 
for  the  purchase  money.  Such  a  lien  is  not  assignable,  but  is  personal, 
only  to  be  enforced  by  the  vendor.  He  can  not  enforce  it  by  suit  in  his 
name  for  the  benefit  of  another,  who  is  the  purchaser  of  the  note. 

5.  Parties  in  chancery — beneficial  party  should  sue.  A  bill  in  chan- 
cery should  not  be  filed  in  the  name  of  one  party  for  the  use  of  another, 
but  in  the  name  of  the  real  party  in  interest. 

Writ  of  Error  to  the  Circuit  Court  of  Randolph  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Fisher  &  Rowell,  and  Mr.  T.  S.  Casey,  for  the 
plaintiffs  in  error. 

Messrs.  Seth  &  Lewis,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  brought  in  the  names  of  Jane 
Elder  and  David  Wilson  for  the  use  of  James  H.  McLean, 
against  Joseph  Blackburn  Joi\es  and  Maria  M.  Jones,  his  wife, 
for  the  foreclosure  of  a  mortgage  executed  by  the  said  Maria  M. 
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The  bill  alleges  that  Joseph  Blackburn  Jones  and  Maria  M. 
Jones,  his  wife,  purchased,  from  said  Elder  and  Wilson,  lot 
three  in  block  five,  in  McClurkin's  addition  to  the  town  of 
Sparta,  for  the  sum  of  $1900;  that  Elder  and  Wilson,  at  the 
request  of  Joseph  Blackburn  Jones,  executed  to  Maria  M. 
Jones,  then  his  wife,  a  warranty  deed  for  the  lot,  on  the  22d 
day  of  November,  1865;  that  said  Jones  and  wife  being,  on 
the  1st  day  of  November,  1865,  indebted  to  Elder  and  Wilson 
in  the  sum  of  $1300,  Maria  M.  Jones,  at  the  request  of 
Joseph  Blackburn  Jones,  executed  to  said  Elder  and  Wilson 
her  two  promissory  notes  for  $400  and  $900,  payable  four 
and  eighteen  months  after  date,  with  ten  per  cent  per  annum 
interest,  and  on  the  21st  day  of  November,  1865,  she,  at  the 
request  of  said  Joseph  Blackburn  Jones,  executed  to  said 
Elder  and  Wilson  her  mortgage  deed  of  said  lot,  to  secure  the 
payment  of  the  sums  of  money  mentioned  in  such  notes,  the 
notes  being  for  •  the  remainder  of  the  purchase  money  of 
the  lot;  that  the  note  for  $400  had  been  paid  by  Joseph 
Blackburn  Jones,  but  the  one  for  $900  remains  unpaid,  for 
which  the  mortgage  was  sought  to  be  foreclosed.  The  bill 
further  alleges  that  James  H.  McLean,  for  whose  use  the  bill 
was  brought,  at  the  request  of  Joseph  Blackburn  Jones, 
advanced  to  JJlder  and  Wilson,  and  paid  to  them,  the  principal 
and  interest  due  upon  the  note,  and  received  the  note  and 
mortgage  from  them,  the  said  Joseph  Blackburn  Jones  prom- 
ising to  pay  to  McLean  the  mortgage  debt  and  interest. 

J.  Blackburn  Jones  demurred  to  the  bill,  and  the  court 
below  sustained  the  demurrer.  There  was  a  plea  in  abate- 
ment, by  Maria  M.  Jones,  of  coverture?  that  at  the  time  of 
the  making  of  the  note  and  mortgage,  she  was,  and  still  is, 
the  wife  of  J.  Blackburn  Jones,  and  living  with  him  upon 
the  premises.  A  demurrer  to  the  plea  was  overruled,  the 
complainants  stood  by  their  demurrer,  and  the  bill  was  dis- 
missed. The  complainants  bring  the  case  to  this  court  by  a 
writ  of  error.  The  death  of  Maria  M.  Jones  having  been  su£- 
gested  upon  the  record,  Mabel  Jones  and  others,  Jier  legal 
representatives,  were  made  defendants. 
25— 85th  III. 
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The  only  question  presented  is,  whether,  upon  the  bill  and 
pleadings,  there  is  any  case  for  relief  shown.  The  mortgage 
is  made  an  exhibit  by  the  bill.  It  is  executed  by  the  wife 
alone,  the  husband  not  joining  therein,  as  then  required  by  the 
statute.  It  is  acknowledged  only  in  the  mode  as  adopted  in 
case  of  a  feme  sole,  and  not  in  the  form  then  required  by  the 
statute  in  the  case  of  a  married  woman.  The  mortgage  being, 
thus,  neither  executed  nor  acknowledged  in  the  mode  prescribed 
by  the  statute  in  force  at  the  time  of  its  execution  in  order  to 
enable  a  married  woman  to  convey  her  real  estate,  it  is  invalid, 
as  this  court  has  often  decided.  Moulton  v.  Hurd,  20  111. 
137;  Cole  v.  Van  Riper.  44  id.  58;  Lindley  v.  Smith,  58  id. 
250 ;  Bressler  v.  Kent,  61  id.  426 ;  Board  of  Trustees  v.  Davi- 
son, 65  id.  125. 

This  is  not  questioned  by  the  counsel  for  plaintiffs  in  error, 
but  then  they  insist  that  the  debt  evidenced  by  the  note,  and 
attempted  to  be  secured  in  its  payment  by  the  mortgage, 
should  be  enforced  as  a  charge  upon  the  land  under  the  equit- 
able doctrine,  in  that  respect,  applicable  to  the  separate  estate 
of  a  married  woman. 

The  separate  estate  of  a  married  woman,  which  came  within 
the  purview  and  application  of  this  doctrine  of  courts  of 
equity,  was  an  equitable  estate.  The  married  woman  was  the 
absolute  owner  thereof  in  equity,  with  power  to  charge  and 
dispose  of  the  estate  in  equity  as  a  feme  sole,  subject  only  to 
the  limitations  in  the  deed  of  settlement.  But  a  married 
woman's  statutory  separate  estate  under  our  statute  of  1861 
in  relation  to  married  women,  the  one  here  applying,  is  a  legal, 
and  not  an  equitable  estate,  and  its  conveyance  and  incum- 
brance, except  as  impliedly  authorized  in  furtherance  of  the 
intention  of  the  statute,  must  be  governed  by  legal  and  not  by 
equitable  rules.  Cookson  v.  Toole.  59  111.  515;  Bressler  v. 
Kent,  supra;  2  Bishop  on  the  law  of*  Married  Women,  §  174, 
180.  A  court  of  equity  will  not  assume -to  dispense  with  or 
change  the  rules  fixed  by  statute  for  the  conveyance  of  land. 

In  Cole  v.  Van  Riper,  as  well  as  in  Bressler' y.  Kent, 
it  was  held  that  the  act  of  1861,  entitled    "An  act  to  protect 
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married  women  in  their  separate  property,"  did  not  empower 
a  married  woman  to  convey  her  real  estate  without  the  con- 
sent and  joinder  of  her  husband  in  the  deed,  as  required  by 
section  seventeen  of  our  statute  of  conveyances.  In  Carpenter 
v.  Mitchell,  50  111.  470,  it  was  held,  this  act  of  1861  gave  to  a 
married  woman  no  power  to  contract  except  as  to  matters 
necessarily  incident  to,  and  growing  out  of,  her  right  to  hold 
and  enjoy  her  statutory  separate  property;  that  the  power 
to  purchase  land  upon  credit,  and  issue  her  promissory  notes 
for  the  purchase  money,  could  not  be  regarded  as  incident  to 
that  right.  In  Rogers  v.  Higgins,  48  111.  211,  it  was  said  in 
reference  to  this  subject  of  an  invalid  deed  of  conveyance 
from  a  married  woman:  "And  where  there  is' a  total  want  of 
legal  power  to  make  a  contract,  no  rights  can  be  acquired  by 
an  effort  to  execute  an  agreement,  although  it  may  possess  all 
the  forms  of  a  valid  instrument.  To  enforce  and  give  effect  to 
such  agreements  in  courts  of  equity,  instead  of  following  the 
law,  would  be  to  disregard  and  violate  its  provisions,  and  this 
is  never  done."  The  only  ground  of  equitable  relief  which  there 
could  be  in  the  case,  would  seem  to  be  that  of  a  vendor's  lien 
for  the  unpaid  purchase  money,  in  favor  of  Elder  and  Wilson. 
But  the  foundation  of  that  claim  is  removed  by  McLean  hav- 
ing paid  to  Elder  and  Wilson  the  full  amount  of  the  note,  receiv- 
ing from  them  the  note  and  mortgage.  Elder  and  Wilson  have 
received  the  full  amount  of  the  purchase  money,  and  have  no 
further  claim  on  the  land  therefor.  They  have  no  interest  in 
the  suit.  It  is  brought  in  their  names  for  the  use  of  McLean. 
He  is  the  beneficial  party,  and  the  suit  should  have  been  in 
his  name.     Winkelman  v.  Kiser,  27  111.  21. 

McLean  can  not  enforce  a  vendor's  lien  which  may  have 
once  existed  in  favor  of  Elder  and  Wilson.  The  law  does  not 
authorize  the  assignment  or  transfer  of  a  vendor's  lien  to  the 
purchaser  of  the  notes  given  for  the  purchase  money.  Such 
a  lien  is  not  assignable.  It  is  personal,  and  can  only  be 
enforced  by  the  vendor.  Richards  v.  Learning,  27  111.  431; 
Keith  v.  Homer,  32  id.  524. 
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The  averment  in  the  bill,  that  Jones  and  wife  purchased  the 
property  from  Elder  and  Wilson,  that  the  notes  given  by  the 
wife  were  for  such  indebtedness,  and  that,  at  the  request  of 
Jones,  the  husband,  the  deed  was  made  to  the  wife  alone,  does  not 
change  the  posture  of  the  case.  Where  the  husband  even  alone 
purchases  land  with  his  own  money,  and,  without  any  fraud- 
ulent intent,  procures  it  to  be  conveyed  to  his  wife,  it  thereby 
becomes  as  much  her  separate  property  as  if  it  had  been  pur- 
chased with  money  owned  by  her  before  her  marriage.  Haines 
v.  Raines,  54  111.  74;  Thomas  v.  City  of  Chicago,  55  id.  404; 
Wing  v.  Goodman,  75  id.  159. 

For  any  claim  which  McLean  may  have  against  Joseph 
Blackburn  Jones,  in  respect  of  his  alleged  promise  to  refund 
to  McLean  the  money  paid  to  Elder  &  Wilson,  McLean  has 
his  remedy  at  law. 

We  are  of  opinion  the  court  below  properly  dismissed  the 
bill,  as  showing  no  title  to  relief,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Keuben  Allen 
v. 
Charles  M.  Care. 

Sale — delivery,  as  against  officer  levying.  On  a  sale  of  personal  property 
by  a  debtor,  there  must  be  a  real,  permanent  delivery  and  change  of  posses- 
sion, to  enable  the  purchaser  to  hold  the  same  against  an  officer  levying  an 
execution  upon  it  for  the  debt  of  the  vendor. 

Appeal  from  the  Circuit    Court  of   Clinton   county;    the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Murray  &  Andrews,  for  the  appellant. 
Mr.  G.  Tan  Hoorebeke,  for  the  appellee. 
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Per  Curiam:  On  January  8,  1875,  there  was  in  the  hands 
of  Reuben  Allen,  appellant  herein,  a  lawful  constable  and  then 
acting  as  such,  three  executions  in  favor  of  one  Robb,  and 
against  the  goods  and  chattels  of  one  Gottlieb  Teddenburg. 
These  executions  were  levied  on  that  day  on  the  property  in 
question,  the  bay  horse  being  found  by  the  officer  in  the  actual 
possession  of  the  defendant  in  the  execution,  and  the  other 
property  was  in  a  stable  on  the  farm  occupied  by  the  execution 
debtor,  and  which  he  had  abandoned. 

The  property  was  used  by  the  debtor  and  owned  by  him 
when  the  debt  was  contracted  on  which  the  execution  issued, 
and  on  the  faith  of  which  the  credit  was  given. 

It  appears  Teddenburg,  the  execution  debtor,  was  a  tenant 
of  Charles  M.  Carr,  and  Carr  claims  he  bought  the  property 
of  Teddenburg  in  September,  1874,  and  he  gave  notice  to  the 
constable  that  he  claimed  the  property.  This  claim,  on  appeal, 
was  finally  adjudicated  in  the  circuit  court  of  Clinton  county, 
in  favor  of  Carr,  from  which  judgment  this  appeal  is  taken. 

The  claim  of  Carr,  the  appellee,  is  based  on  an  alleged  sale 
of  a  portion  of  the  property  levied  on,  by  the  execution  debtor 
to  him,  which  sale  was  to  be  in  discharge  of  a  prior  indebted- 
ness to  Carr,  But  there  is  one  thing  essential  to  the  validity 
of  that  sale  wanting.  There  was  not  such  a  delivery  of  posses- 
sion to  Carr  as  will  take  the  case  out  of  the  operation  of 
Thornton  v.  Davenport,  1  Scam.  296,  and  subsequent  cases, 
especially  Thompson  v.  Yeck,  21  111.  73.  There  was  no  real, 
permanent  delivery  by  Teddenburg  to  Carr,  but  colorable 
merely.  But,  if  there  was  a  delivery  to  Carr,  he  resold  the 
property  to  Teddenburg  and  delivered  it  to  him,  and  whilst  in 
his  possession  the  constable  levied  on  it. 

It  is  clear  the  property  was  subject  to  the  execution,  and 
appellee  failed  to  show  such  title  in  himself  as  would  defeat  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed 
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Edwards  County 

v. 
White  County. 

1.  County  line — act  fixing,  for  Edwards  county,  construed.  The  act 
of  January  22,  1829,  defining  the  southern  boundary  of  the  counties  of 
Wayne  and  Edwards,  provides  that  it  shall  begin  at  the  S.  W.  cor.  of  sec.  18, 
T.  3  S.,  R.  5  E.,  and  running  thence  east  along  the  middle  line  of  township 
3  to  the  S.  E.  cor.  of  sec.  13,  T.  3  S.,  R.  9  E.,  for  the  county  of  Wayne,  and 
from  thence  east  along  said  line  to  the  Bon  Pas  creek,  or  to  the  Wabash 
river,  as  the  case  may  be,  for  the  county  of  Edwards.  Owing  to  errors  in 
the  government  surveys  where  this  line  reached  another  meridian,  there  was 
a  jog  in  the  lines  of  about  ninety-five  rods.  It  was  held,  that  the  line  was 
not  to  be  continued  straight  without  reference  to  the  jog,  but  was  intended 
to  run  through  the  center  of  the  several  townships  until  it  reached  the  creek 
or  river,  as  the  case  might  be. 

2.  Same — long  acquiescence  in,  binding.  Where  the  public  authorities, 
for  a  long  series  of  years,  have  recognized  a  certain  line  as  the  boundary 
between  their  respective  counties,  public  policy  forbids  that  such  line  shall 
be  changed,  even  though  such  line  was  not  the  one  intended. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon. 
Tazewell  B.  Tanner,  Judge,  presiding. 

Messrs.  Bell  &  Green,  for  the  appellant. 

Messrs.  Crebs  &  Conger,  and  Mr.  P.  A.  Pearce,  for  the 
appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  county  of  Edwards  exhibited  its  bill  in  equity,  in  the 
court  below,  against  the  county  of  White,  to  settle  what  is 
claimed  to  be  a  disputed  boundary  line  between  those  counties. 
A  demurrer  was  sustained  to  the  bill,  and  the  record  is  brought 
before  us  by  the  appeal  of  the  county  of  Edwards. 

The  line  claimed  to  be  in  dispute  is  that  established  by  the 
act  of  January  22,  1829,  defining  the  southern  boundary  line 
of  the  counties  of  Wayne  and  Edwards.     So  much  of  the  act 
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as  is  pertinent  to  the  question  is  as  follows:  " That  the  fol- 
lowing shall  be  the  southern  boundary  of  the  counties  of 
Wayne  and  Edwards:  Beginning  at  the  S.  W.  corner  of  section 
IS,  T.  3  S.j  of  R.  5  E.,  and  running  thence  east  along  the 
middle  line  of  township  3,  to  the  S.  E.  corner  of  section  13, 
T.  3  S.,  of  R.  9  E.,  for  the  county  of  Wayne;  and  from  thence 
east  along  said  line  to  the  Bon  Pas  creek,  or  to  the  Wabash 
river,  as  the  case  may  be,  for  the  county  of  Edwards." 

These  ranges  are  counted  east  from  the  third  principal  meri- 
dian, and  the  ranges  continue  to  be  thus  counted  until  range 
fourteen*  west  from  the  second  principal  meridian  is  met.  In 
consequence  of  errors  in  the  government  surveys,  the  township 
lines  east  of  the  third  principal  meridian  do  not  meet  the 
township  lines  west  of  the  second  principal  meridian,  but  the 
latter  intersect  the  range  line  about  ninety-five  rods  north  of 
the  points  of  intersection  of  the  former,  thus  forming  what  is 
termed  a  "jog,"  in  the  townships. 

The  county  of  Edwards  claims  that  its  southern  line  should 
be  extended  from  the  point  of  its  intersection  with  the  range 
line  between  ranges  14  west  and  11  east,  in  the  same  course  or 
direction  with  that  it  .bears  through  the  preceding  townships, 
until  it  strikes  the  Bon  Pas  creek,  or  Wabash  river,  as  the 
case  may  be,  without  regard  to  the  "  jog  "  in  the  townships. 
In  other  words,  that  it  is  an  unbroken  or  straight  line  in  con- 
tinuation of  the  line  forming  the  southern  boundary  of  Wayne 
county. 

The  county  of  White  claims  that  the  line  is  that  of  the 
middle  of  the  tier  of  townships  bearing  the  number  "  town- 
ship three,  south,"  and  that,  consequently,  it  is  broken,  or 
forms  a  "jog  "  with  that  line  on  the  range  line  between  ranges 
11  east  and  14  west. 

The  question  is,  what  is  the  reasonable  construction  of  the 
language  of  the  act  of  January  22,  1829,  above  quoted?  JSTo 
fixed  monument  is  designated  on  the  Bon  Pas  creek,  or  the 
Wabash  river,  as  the  terminus  of  the  line;  and  it  is  not  pro- 
vided that  the  line  from  the  S.  E.  corner  of  section  13,  T.  3 
S.,  R.  9  E.,  shall  be  extended  in  the  same  direction  as  the  pre- 
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ceding  line,  or  that  it  shall  be  extended  due  east,  or  in  accord- 
ance with  any  indicated  variation  of  the  needle.  The  direction, 
it  is  true,  is  to  be  east,  but  this  is  clearly  only  a  general  indi- 
cation, and  is  not  to  be  understood  as  meaning  due  east, 
because  it  is  qualified  by  other  words  in  the  sentence. 
The  language  is,  "  and  from  thence  east  along  said  line,"  etc. ; 
so,  whether  due  east,  or  at  any  variation  therefrom,  or  whether 
a  straight  or  a  broken  line,  depends  entirely  on  "  said  line." 
"  Said  line  "  is  assumed  to  be  determined,  and  is,  therefore,  in 
the  nature  of  a  fixed  monument,  absolutely  determining  the 
boundary  line.  Its  location  not  being  ascertainable  with  refer- 
ence to  a  prescribed  course,  but  simply  by  a  division  of  the 
several  townships  so  as  to  leave  one  half  thereof  on  the  north 
and  one  half  thereof  on  the  south  of  it,  since  we  must  take 
judicial  cognizance  that  the  lines  of  townships  three  are 
broken  so  as  to  form  a  "  jog  "  in  the  townships  on  the  range 
line  between  T.  3  S.,  E.  11  E.,  and  T.  3  S.,  E.  14  W.,  it  follows 
that  it  must  also  be  broken  at  the  same  place,  and  form  a  "jog" 
to  the  same  extent,  in  the  territory  of  which  it  marks  the 
boundary.  Or,  stated  in  different  language,  there  is  nothing 
in  the  act  that  conclusively  shows  that  the  boundary  line  must 
be,  throughout  its  extent,  a  straight  line;  but,  instead,  the 
boundary  line  of  a  given  territory,  namely,  the  south  line  of 
the  north  halves  of  the  townships  numbered  3,  south,  is 
adopted;  and  this,  in  range  14  west,  as  well  as  in  ranges  5  to 
11  east,  inclusive,  can,  by  no  possibility,  be  elsewhere  than 
through  the  center  of  the  township,  leaving  an  equal  part  to 
the  north  and  to  the  south. 

If  the  language  of  the  statute  were  more  ambiguous  than 
we  conceive  it  to  be,  it  would  still  be  competent,  in  solving 
the  doubt,  to  consider  the  acts  of  the  public  authorities  in  re- 
cognition of  the  boundary  line;  and,  upon  principles  of  public 
policy,  where,  as  here,  courts,  assessors- and  collectors  of  taxes, 
and  other  officers  having  duties,  limited  to  the  respective  coun- 
ties, to  perform,  have,  for  a  long  time,  recognized  and  acted 
upon  the  assumption  that  a  given  line  is  the  true  boundary 
line  between  the  counties,  we  shall  not  inquire  whether,  in  the 
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first  instance,  the  line  was  the  one  intended  or  not.  The  quiet 
and  good  order  of  commnnities  ought  not  to  be  disturbed  by 
controversy  in  regard  to  such  questions,  after,  at  least,  the  ex- 
piration of  the  period  fixed  for  the  limitation  of  actions 
between  individuals  where  title  to  real  estate  is  controverted; 
and  this,  not  because  in  such  a  controversy  counties  are  neces- 
sarily within  the  contemplation  of  the  Statute  of  Limitations, 
but  because  the  public  welfare  forbids  that  the  possibility  of 
strife  and  controversy  in  regard  to  boundary  lines  between 
counties  should  continue  indefinitely.  The  principle  is  recog- 
nized in  Hamilton  v.  McNiel,  13  Grattan,  389,  and  Hooker 
v.  Sterling,  36  Pa.  St.  423. 

"White  county  has  been  in  the  undisturbed  possession  of  the 
territory  in  dispute,  for  almost  half  a  century,  and,  we  think, 
in  any  view  of  the  meaning  of  the  act  of  January  22,  1829,  it 
would  be  wholly  unjustifiable  in  a  court  of  law  or  equity  to 
now  question  her  right  or  authority. 

The  decree  is  affirmed. 

Decree  affirmed. 


Nyburg  &;  Provide 

v. 

H.  R.  Pearce. 

Chancery — when  cross-Mil  is  necessary.  Where  the  whole  scope  of  a 
bill  is  the  adjustment  of  a  partnership  account,  and  the  whole  controversy 
is  embraced  in  the  ascertainment  to  whom  the  balance  of  the  account  is 
due,  a  cross-bill  is  not  necessary  to  justify  a  decree  in  favor  of  the  defend- 
ant. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

Mr.  James  M.  Gregg,  and  Messrs.  Green  &  Carpenter, 
for  the  plaintiffs  in  error. 

Mr.  William  J.  Allen,  for  the  defendant  in  error. 


394  Nybukg  &  Provine  v.  Pearce.  [June  T. 

Opinion  of  the  Court. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Saline  circuit  court, 
exhibited  by  Nyburg  &  Provine,  complainants,  and  against 
H.  P.  Pearce,  defendant,  charging  that  a  partnership  had 
theretofore  existed  between  these  parties  in  retailing  dry  goods, 
under  the  firm  name  of  H.  P.  Pearce  &  Co.,  each  party  shar- 
ing equally  in  the  profits  and  loss.  This  business  was  so  con- 
ducted until  August  1,  1866,  when  Pearce  retired  from  the 
firm,  the  books  being  delivered  to  complainants  for  adjust- 
ment and  settlement,  the  amounts  due  the  firm  to  be  appro- 
priated to  the  payment  of  the  debts  of  the  firm.  There  are 
various  allegations  in  the  bill,  and  the  prayer  was,  that  an 
account  be  taken  of  what  was  due  complainants  by  the  defend- 
ant, and  that  they  have  judgment  for  the  same,  and  for  gen- 
eral relief. 

An»answer  was  put  in  by  Pearce,  and  after  several  continu- 
ances, testimony  was  heard,  the  most  important  being  that  of 
the  parties,  and  the  cause  finally  referred  to  John  M.  Gregg, 
as  special  master,  to  state  an  account,-  which  was  done,  and  his 
report  made  to  the  court.  Exceptions  were  taken  to  the  re- 
port by  both  parties. 

From  what  we  gather  from  the  abstract  and  briefs  of  the 
parties,  and  the  decree  of  the  court,  we  would  understand  that 
the  court  confirmed  the  report  of  the  special  master,  and 
passed  a  decree  in  favor  of  Pearce,  finding  that  complainants 
were  indebted  to  him  in  the  result  of  their  partnership. 

It  is  now  alleged  by  the  counsel  for  the  plaintiffs  in  error, 
that  the  special  master  made  a  grave  mistake  in  his 
computation  and  in  his  report,  to  the  prejudice  of  complain- 
ants. 

We  are  not  satisfied,  by  anything  alleged,  that  there  was  a 
mistake,  or  that  the  computation  and  report  of  the  master  were 
incorrect.  Nothing  is  specially  shown  wherein  the  error  exists, 
as  manifested  by  the  testimony.  There  are  general  assertions 
to  this  effect,  but  no  specific  error  is  shown.     The  record  is 
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not  very  satisfactorily  made  up,  but,  as  we  understand  it, 
there  is  no  testimony  establishing  the  alleged  error. 

Another  point  made  by  plaintiffs  in  error  is,  that  the  court 
granted  defendants  affirmative  relief  without  a  cross-bill.  Coun- 
sel refer  to  Norman  v.  Hiidleston,  64  111.  11,  and  to  Price  v. 
Blackmore,  65  id.  386,  wherein  it  was  held  error  so  to  decree. 
It  is,  certainly,  the  general  rule  in  chancery,  that  affirmative 
relief  will  not  be  granted  a  defendant,  unless  he  makes  claim 
to  it  by  a  cross-bill.  But  where  the  whole  scope  of  a  bill  is 
the  adjustment  of  a  partnership,  and  the  whole  controversy  is 
embraced  in  the  ascertainment  of  where  the  balance  is,  which 
party  is  indebted  to  the  other,  and  in  what  amount,  this  court 
said  in  Atkinson  et  al.  v.  Cash,  79  111.  53,  a  cross-bill  was  not 
necessary,  and  there  is  no  real  conflict  in  these  decisions.  In 
the  case  first  cited  the  object  of  the  bill  was,  not  only  for  a 
partnership  account,  but  to  enjoin  a  suit  at  law,  brought  to 
recover  the  price  agreed  to  be  paid  by  complainant  for  the  sale 
of  his  partner's  interest  in  the  business.  The  defendant 
answered,  but  filed  no  cross-bill  asking  affirmative  relief.  The 
court  enjoined  the  suit  at  law,  and  rendered  a  decree  in  favor 
of  the  defendant,  for  a  part  of  the  price  agreed  to  be  paid  for 
his  interest  in  the  partnership.  This  was  matter  foreign  to 
the  scope  and  purpose  of  the  bill  and  suit,  and  a  cross-bill 
was  necessary. 

In  the  other  case,  Price  v.  Blackmore,  supra,  a  bill  was 
filed  to  compel  the  conveyance  of  a  piece  of  property,  on 
the  allegation  that  defendant  had  taken  a  deed  to  himself  for 
the  whole  property,  when,  in  equity,  complainant  was  entitled 
to  one  half.  The  court  decreed  that  complainant  pay  defend- 
ant one  half  the  expense  incurred  in  procuring  the  title,  and 
awarded  execution,  in  favor  of  defendant,  for  its  collection. 
This,  the  court  held,  was  such  affirmative  relief  to  defendant, 
as  required  a  cross-bill  to  obtain  it. 

It  would  seem,  therefore,  that  it  depends  very  much  on  the 
purpose  and  object  of  the  litigation,  whether  or  not  a  cross- 
bill will  be  required  before  a  decree  shall  pass  in  favor  of  a 
defendant.     In  this  case,  the  sole  question  was,  in  whose  favor 
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was  the  balance,  and  how  much?    See,  also,  Iglehart  v.  Crane, 
42  111.  262,  at  p.  271. 

We  do  not  perceive  any  such  error  in  the  decree  and  pro- 
ceedings as  to  require  a  reversal,  and  it  is  therefore  affirmed. 

Decree  affirmed. 


The  County  of  St.  Clair 

v. 

The  People  ex  rel.  Philip  Keller. 

1.  Mandamus — not  granted  when  right  is  doubtful.  The  rule  is  uniformly 
established,  that  a  relator  must  show  a  clear  right  before  relief  will  be 
granted  by  mandamus.  If  the  right  be  doubtful  or  uncertain  the  court  will 
not  interpose. 

2.  Same — in  matters  of  discretion.  Where  the  performance  of  a  duty  by 
a  public  officer  is  discretionary,  and  depends  upon  the  exercise  of  his  judg- 
ment as  to  its  necessity  or  propriety,  the  court  will  not  interfere  to  deter- 
mine how  or  when  he  shall  exercise  the  power,  but  will  leave  him  in  the 
free  exercise  of  his  discretion,  to  act  as  he,  shall  deem  proper.  Of  this 
character  is  the  power  vested  in  county  boards  to  construct  bridges. 

3.  Same — when  it  lies  against  public  officer.  Where  a  duty  is  imposed  to 
perform  a  specific  act  and  there  remains  no  discretion  to  be  exercised,  the 
writ  will  generally  lie  against  an  officer  to  compel  its  performance ;  but 
when  the  duty  is  general,  depending  on  judgment  and  discretion,  the  writ 
does  not  lie. 

4.  Bridges — building,  a  matter  of  discretion.  County  boards,  in  counties 
not  under  township  organization,  have  the  discretionary  power  to  build 
bridges  when  they  deem  the  public  interest  to  require  them,  and  the 
funds  of  the  county  will  justify  the  same.  This  power  is  beyond  the  con- 
trol of  the  courts. 

5.  Roads — duty  to  keep  in  repair.  If  county  commissioners  were  to 
wholly  neglect  to  have  the  roads  in  their  counties  repaired,  no  doubt  they 
could  be  compelled  to  proceed  to  have  repairs  made,  but  not  in  a  specific 
manner,  but  to  the  performance  of  the  duty,  generally,  under  the  statute. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 
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Mr.  Charles  P.  Knispel,  for  the  appellant. 

Messrs.  Wilderman  &  Hamill,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  writ  of  mandamus,  filed  by  the 
People  of  the  State,  on  the  relation  of  Philip  Keller,  against 
the  board  of  commissioners  of  St.  Clair  county,  to  compel 
them  to  erect  a  bridge  over  Kaskaskia  river,  at  the  town  of 
Kew  Athens,  in  that  county. 

It  is  alleged,  that  the  road  from  Golconda,  by  the  way  of 
Pinckneyville  to  Belleville,  crosses  the  river  at  that  place;  that 
it  is  a  State  road;  that  the  river  at  that  point  is  225  feet  wide; 
that  the  increasing  population  and  business  of  that  vicinity 
render  it  necessary  to  travel  across  the  river  at  that  place; 
and  that  for  the  better  enjoyment  of  their  rights  by  the  people, 
the  board  of  commissioners  of  the  county  should  construct  a 
free  public  bridge  across  the  river  at  that  place,  to  be  paid  for 
by  the  levy  of  a  tax  for  that  purpose;  that  a  bridge  costing 
$10,000  would  answer  the  necessities  of  public  travel;  that 
whilst  the  board  of  commissioners  have  ample  power  to  do  so, 
they  refuse  to  construct  the  same. 

An  amended  petition  was  filed,  by  which  it  was  alleged, 
that  the  only  mode  of  crossing  the  river,  at  or  near  that  place, 
was  by  a  private  ferry  licensed  by  an  act  of  the  General  As- 
sembly, the  unexpired  term  of  which  is  thirty  years;  that  the 
ferry  had  been  out  of  repair,  and  the  board  of  commissioners 
had  entered  into  an  agreement  with  the  owner  of  the  ferry  to 
pay  him  $75  dollars  a  month  to  put  the  ferry  in  repair,  and  to 
pay  him  for  running  the  same,  as  the  consideration  for  him  to 
run  the  ferry  regularly,  and  that  he  would  comply  with  all  the 
requirements  of  the  law  granting  him  the  privilege,  as  well  as 
all  other  laws  relating  to  ferries;  that  if  the  board  should 
cease  to  pay  that  sum  the  owner  would  cease  to  run  the  ferry, 
and  relator  and  other  citizens  would  thus  be  deprived  of  all 
means  of  crossing  the  river.  It  is  charged  that  the  donation 
made  by  the  board  is  unauthorized,  illegal  and  void. 
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To  this  petition  respondents  filed  a  general  demurrer,  which 
was  overruled  by  the  court,  and  a  peremptory  writ  was  ordered 
to  issue.     The  county  appeals. 

The  rule  is  well  and  uniformly  established,  that  a  relator 
must  show  a  clear  right  before  relief  will  be  granted  by  the 
court  in  a  proceeding  of  this  character.  If  the  right  be  doubt- 
ful or  uncertain  the  court  will  not  interpose.  Another  rule  is 
equally  well  established,  that  where  the  performance  of  a  duty 
by  a  public  officer  is  discretionary  and  depends  upon  the  exer- 
cise of  his  judgment  as  to  its  necessity  or  propriety,  the  court 
will  not  interpose  to  determine  how  or  when  he  shall  exercise 
the  power,  but  will  leave  him  in  the  free  exercise  of  his  dis- 
cretion, to  act  or  not  as  he  shall  deem  proper.  These  are  ele- 
mentary rules,  that  have  been  uniformly  applied  by  courts  in 
this  character  of  proceedings.  Now,  is  the  right  clear,  and  is 
it  the  duty  of  the  board  of  supervisors  to  construct  a  bridge 
as  claimed,  without  the  exercise  of  any  discretion? 

The  county  of  St.  Clair  is  not  under  township  organization, 
but  has  a  board  of  commissioners  who  transact  their  business. 
In  counties  thus  governed,  section  142  of  the  chapter  entitled 
"  Roads  and  Bridges,"  requires  the  county  commissioners  to 
cause  the  road  supervisors  through  whose  district  a  new  road 
passes,  to  be  notified  of  its  location,  and  it  is  made  the  duty 
of  the  supervisors  to  open  and  keep  the  same  in  repair;  but 
if  the  labor  is  not  sufficient  for  the  purpose,  the  county  com- 
missioners shall  cause  the  same  to  be  opened  at  the  expense 
of  the  county,  whenever,  in  their  opinion,  the  funds  of  the 
county  will  justify  the  expense.  Section  159,  of  the  same  act, 
imposes  the  duty  on  the  road  supervisors  of  keeping  the  roads 
in  their  several  districts  in  good  repair,  and  to  cause  bridges 
and  causeways  to  be  made  wherever  they  shall  be  necessary, 
and  to  keep  them  in  repair.  Section  160  imposes  as  a  duty 
upon  supervisors,  the  removal  of  obstructions  from  the  high- 
ways in  their  several  districts;  "and  when  any  bridge  or 
causeway  shall  be  destroyed  or  become  impassable  or  danger- 
ous to  travelers,  it  shall  be  the  duty  of  the  supervisor  to  cause 
such  obstruction  to  be  removed,  and  to  have  such  bridges  or 
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causeways  rebuilt  or  repaired."  But  if  the  means  at  his  dis- 
posal shall  be  insufficient  for  the  purpose,  in  counties  electing 
to  keep  up  their  roads  by  taxation,  and  the  cost  of  repairs 
shall  exceed  ten  dollars,  the  supervisor  shall  report  the  same 
to  one  or  more  of  the  county  commissioners,  who  shall  imme- 
diately cause  such  obstruction  to  be  removed,  or  such  bridge 
or  causeway  to  be  rebuilt  or  repaired,  etc. 

Section  179  provides,  that  "  all  power,  jurisdiction  and  con- 
trol is  hereby  given  to  the  county  courts  of  the  several  coun- 
ties, of  and  concerning  State  roads  located  directly  by  the 
State,  and  all  other  roads,  and  the  same  shall  be  opened,  im- 
proved and  kept  in  repair  as  roads  in  the  counties,  subject  to 
alteration,  change  or  relocation,  as  hereinbefore  pointed  out." 
Section  180  confers  the  supervision  and  control  of  roads  and 
public  highways  upon  the  county  courts,  in  counties  not  under 
township  organization,  and  authorizes  those  bodies  to  make 
such  rules  and  regulations  as  may  be  necessary  to  carry  the 
act  into  proper  effect:  "Provided,  that  after  the  election  of  the 
commissioners  provided  for  in  section  6,  article  10,  of  the  con- 
stitution of  this  State,  the  duties  herein  provided  to  be  dis- 
charged by  county  courts  shall  devolve  upon  and  be  discharged 
by  the  board  of  county  commissioners."  Section  47  of  the 
chapter  entitled  "  Counties,"  provides,  that  the  board  of  county 
commissioners  shall  have  general  supervision  of  all  highways, 
roads  and  bridges  of  the  county,  including  State  roads.  These 
seem  to  be  the  only  provisions  in  reference  to  the  construction 
and  repair  of  roads  and  bridges  in  counties  not  under  town- 
ship organization,  which  can  have  any  bearing  on  this  case. 

A  careful  examination  of  these  enactments  fails  to  disclose 
any  provision  which  peremptorily  requires  the  board  of  com- 
missioners to  construct  a  new  bridge,  or  to  do  more  than 
rebuild  one  that  had  been  destroyed,  and  then  only  in  the 
manner  prescribed  by  the  act.  Section  142  imposes  no  such 
duty,  but  simply  authorizes  the  board  to  open  new  roads  when 
they  shall  believe  the  funds  of  the  county  will  justify  the  ex- 
pense. Even  in  this,  the  General  Assembly  was  careful  to 
leave  it  discretionary  with  the  board. 
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The  159th  section  in  nowise  refers  to  the  board,  but  simply 
defines  the  duty  of  the  road  supervisors,  and  the  160th  only 
requires  the  removal  of  obstructions,  or  the  bridge  or  causeway 
to  be  rebuilt  or  repaired.  This  does  not  have  the  slightest  re- 
ference to  the  construction  of  a  new  bridge,  nor  can  we  believe 
the  General  Assembly  intended  it  to  apply  to  the  rebuilding 
of  anything  more  than  bridges  of  comparatively  trifling  ex- 
pense. If  bridges,  costing  several  thousand  dollars  to  be  re- 
built, had  been  in  the  contemplation  of  the  law-makers,  they 
would  not  have  authorized  one  member  of  the  board  to  have 
it  done,  without  the  concurrent  action  of  his  associates.  It  is 
unreasonable  to  believe  they  could  have  intended  to  confer 
such  power  in  so  reckless  a  manner. 

But  it  is  said,  that  all  power  and  control  over  public  roads 
is  given  to  the  board  of  commissioners  by  the  179th  section  of 
the  Koad  law;  that  this  clearly  makes  it  the  duty  of  the  board 
to  construct  bridges.  Being  their  duty  they  should  perform  it, 
and  failing  to  do  so,  they  should  be  compelled  to  its  performance 
by  mandamus.  It  is  not  every  general  duty  imposed  on  a 
public  officer  that  can  be  enforced  by  mandamus.  The  Gen- 
eral Assembly  is  under  a  solemn  duty  to  pass  all  needed  laws, 
and  to  repeal  those  that  are  oppressive  or  operate  injuriously 
upon  the  people,  yet  no  one,  so  far  as  our  researches  extend, 
has  ever  supposed  such  a  body  could  be  coerced  to  the  per- 
formance of  the  duty,  nor  can  the  Governor  of  the  State  be  so 
compelled  to  discharge  his  executive  duties.  All  know  that  it 
is  the  duty  of  cities  and  other  municipal  corporations  to  enact 
and  enforce  wholesome  ordinances  for  the  preservation  of  order 
within  their  limits,  yet  we  have  found  no  case  where,  on  their 
neglect  or  refusal  to  do  so,  they  have  been  compelled  by  man- 
damus. Hence,  the  legal  proposition  is  stated  too  broadly 
when  it  is  said,  that  when  a  public  officer  or  body  refuses  to 
perform  a  public  duty  they  will  be  compelled  by  mandamus. 

Where  a  duty  is  imposed  to  perform  a  specific  act,  and  there 
remains  no  discretion  to  be  exercised,  the  writ  will  generally 
lie  against  an  officer  to  compel  its  performance.  So  of  officers 
associated  for  the  performance  of  public  duties.     But  where 
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the  duty  is  not  specific  but  general,  depending  on  judgment 
and  discretion,  the  writ  does  not  lie  to  compel  the  performance 
of  the  duty,  and.  clearly  not  in  a  specific  manner.  "Where  the 
law  imposing  the  duty  upon  a  municipal  corporation  makes 
the  performance  thereof  discretionary  by  its  authorities,  a  writ 
of  'mandamus  to  compel  its  performance  will  not  lie,  but  if 
there  is  no  discretion  it  is  otherwise.  See  School  Inspectors 
v.  Grove,  20  111.  526;  The  People  v.  Billiard,  29  ib.  413; 
The  People  v.  Gilmer,  5  Gilm.  242 ;  City  of  Ottawa  v.  The 
People,  48  111.  233. 

Dillon,  in  his  work  on  Corporations,  sec.  673,  says:  "So 
where  the  building  of  bridges  is  a  discretionary  power,  in- 
trusted to  public  corporations,  and  the  proper  authorities  have, 
in  good  faith,  decided  according  to  their  judgment,  mandamus 
will  not  be  issued  to  compel  them  to  a  different  course.  But 
a  provision  in  a  municipal  charter,  that  the  council  shall  cause 
the  streets  to  be  kept  in  repair,  has  been  held  not  to  confer  a 
discretionary  power,  but  to  enjoin  a  duty,  the  performance  of 
which  may  be  compelled  by  mandamus" 

Counties  not  under  township  organization  are  not  required 
to  keep  the  roads  and  bridges  an  repair  specifically;  but  if 
they  were,  under  the  enactments  to  which  we  have  referred 
they  have  the  discretion  as  to  the  mode  in  which  it  shall  be 
done.  Under  such  a  requirement,  it  may  be  that  they  could 
be  compelled  to  do  so  generally,  but  not  specifically.  The 
court  would  not  point  out  the  manner  in  which  the  duty 
should  be  specifically  performed,  as  that  belongs  to  the  corpo- 
rate body,  and  not  to  the  court.  Had  the  General  Assembly 
specifically  required  the  board  to  erect  a  bridge  at  this  place, 
and  it  had  refused,  then  this  case  would  have  been  similar  to 
some  of  those  cases  cited  by  appellee,  but  there  is  no  such  re- 
quirement. 

The  board  has  the  discretion  to  build  such  bridges  when 
they  deem  the  public  interest  to  require  them,  and  the  funds 
of  the  county  will  justify  the  improvement.  But  of  these  facts 
they  are  the  judges,  and  it  is  beyond  the  power  of  the  courts 
or  of  other  persons  to  determine  that  question  for  them.  It 
26— 85th  III. 
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is  believed  no  case  can  be  found,  where  such  a  power  has  been 
conferred,  that  a  court  has  undertaken  to  control  its  exercise 
by  determining  and  requiring  the  municipality  shall  exercise 
it  in  any  specific  mode. 

This  case  bears  no  resemblance  to  the  cases  referred  to,  where 
the  road  commissioners  have  surveyed,  located  and  established 
a  road,  and  had  the  damages  assessed  and  paid,  as  there  the 
only  act  to  be  performed  is  to  have  it  opened  to  public  travel. 
There,  it  is  made  the  express  duty  of  the  road  commissioners 
to  open  and  keep  in  repair  all  public  roads  in  their  townships. 
There  is  no  such  requirement  of  the  board  of  county  commis- 
sioners. There,  the  performance  of  the  specific  act  is  required 
of  them,  and  it  fully  accords  with  the  practice  to  coerce  them 
to  action  by  mandamus. 

It  is  true  the  179th  section  requires  that  the  roads  shall  be 
opened  and  kept  in  repair,  but  it  does  not,  in  terms,  require  it 
to  be  done  by  the  county  commissioners;  and  the  180th  sec- 
tion provides,  that  they  shall  adopt  rules  and  regulations  to 
carry  the  requirement  into  effect,  which  clearly  shows  that  the 
General  Assembly  designed  them  to  adopt  such  measures  as 
they  deemed  best  to  keep  the  roads  in"  repair.  They  have  the 
discretionary  supervision  of  the  roads,  and  when  they  have 
acted  in  good  faith  they  have  discharged  their  duty,  as  required 
by  the  statute.  If  the  county  commissioners  were  to  wholly 
neglect  to  have  the  roads  repaired,  they  could,  no  doubt,  be 
compelled  to  proceed  to  have  repairs  made,  but  not  in  a  spe- 
cific manner,  but  to  the  performance  of  the  duty  generally, 
under  the  statute. 

The  petition  showed  no  ground  for  granting  the  relief  prayed, 
and  the  demurrer  to  it  should  have  been  sustained,  and  the 
judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 
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Frederick  Remann,  Jr.  Exr. 

v. 

John  H.  Buckmaster  et  al. 

1.  Mortgage— 'priority  by  inducing  satisfaction  of  prior  one.  Where  a 
party,  in  taking  a  second  mortgage  on  land  from  one  who,  as  administrator 
of  the  prior  mortgagee's  estate,  held  two  of  the  notes  secured  by  the  first 
mortgage  given  to  his  intestate,  induced  the  administrator,  who  had  bought 
the  land,  to  enter  satisfaction  of  the  prior  mortgage,  in  order  to  secure  a  loan 
to  himself,  it  was  held,  that  the  satisfaction  thus  entered  without  payment 
could  not  be  made,  so  as  to  give  the  junior  mortgage  the  priority. 

2.  Witness — competency.  The  restriction,  in  the  statute  making  all  per- 
sons competent  witnesses,  that  no  party  to  any  civil  action,  or  person  directly 
interested  in  the  event  thereof,  shall  be  permitted  to  testify  therein  of  his 
own  motion,  or  in  his  own  behalf,  where  the  adverse  party  sues  or  defends 
as  an  executor,  administrator,  etc.,  does  not  apply  where  the  witness  does 
not  testify  on  his  own  motion,  or  in  his  own  behalf. 

3.  Where  a  junior  mortgage  was  sought  to  be  foreclosed  by  the  adminis- 
trator of  the  mortgagee,  and  a  cross-bill  was  filed  by  the  administrator  of 
the  prior  mortgagee  to  foreclose  his  mortgage,  it  was  held,  that  a  prior 
administrator  of  the  first  mortgagee,  who  had  given  the  second  mortgage, 
and  had  entered  satisfaction  of  the  first  mortgage,  and  who  was  made  a 
defendant  in  both  bills,  was  a  competent  witness  in  favor  of  the  adminis- 
trator of  the  first  mortgagee,  and  against  the  administrator  of  the  second 
mortgagee,  to  prove  notice  of  the  prior  mortgage  and  the  facts  attending 
the  satisfaction  of  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette  county;  the 
Hon.  H.  M.  Yandeveer,  Judge,  presiding. 

Mr.  J.  P.  Van  Dorston,  and  Mr.  A.  J.  Gallagher,  for  the 
plaintiff  in  error. 

Messrs.  Henry  &  Fotjke,  for  the  defendants  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  original  bill  in  this  case  was  to  foreclose  a  mortgage 
made  by  John  H.  Buckmaster  to  Frederick  Remann,  since 
deceased.  It  was  made  on  the  6th  day  of  May,  1872,  was 
regularly  acknowledged,  and  was  recorded  in  the  proper  office 
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in  the  county  where  the  lands  described  are  situated.  Among 
others,  Richard  H.  Gray,  administrator  of  the  estate  of  Joseph 
Hall,  deceased,  was  made  defendant  to  the  bill,  and  after  filing  his 
answer,  filed  a  cross-bill,  making  Buckmaster  and  his  wife  and 
complainant  in  the  original  bill,  defendants,  in  which  it  was 
alleged  that,  in  May,  1868,  Hall,  since  deceased,  sold  the  lands 
covered  by  complainant's  mortgage,  to  Buckmaster,  and,  to  se- 
cure the  purchase  money,  took  of  him  six  promissory  notes  se- 
cured by  mortgage  on  the  premises.  When  Remann's  mortgage 
was  made,  the  last  two  notes  of  the  series  were  not  due,  and  had 
not  then  been  paid,  of  which  fact  he  not  only  had  constructive 
notice  from  the  record,  (the  mortgage  having  been  recorded)  but 
he  had  actual  notice.  Hall  died  in  1869,  and  Buckmaster  became 
administrator  of  his  estate.  The  notes  he  had  given  decedent 
for  the  lands  then  came  to  his  hands  as  such  administrator. 
As  fast  as  the  notes  became  due,  he  accounted  for  them  to  the 
estate.  On  the  17th  day  of  September,  1873,  Buckmaster 
resigned  as  administrator  of  the  estate  of  Hall,  and  delivered 
over  to  Gray,  his  successor,  all  the  papers  belonging  to  .the 
estate — among  others,  the  two  unpaid  notes,  being  the  last  of 
the  series,  each  for  $250,  given  for  the  purchase  money  of  the 
land  covered  by  both  mortgages.  Before  he  resigned,  Buck- 
master  released  of  record  the  Hall  mortgage  that  secured  the 
notes  given  for  the  land,  although  the  last  two  had  not  then, 
nor  have  they  since  been  paid. 

There  is  no  controversy  the  Hall  mortgage  is  the  prior 
mortgage,  and  constitutes  the  prior  lien,  unless  the  release 
made  May  21, 1872,  shall  be  held  to  have  postponed  it  in  favor 
of  the  Remann  mortgage  sought  to  be  foreclosed  by  the  original 
bill.  That,  we  think  can  not  be  done.  As  a  matter  of  fact, 
the  Hall  mortgage  had  not  been  released  when  Remann  took 
a  second  mortgage  from  Buckmaster  on  the  same  property. 
The  last  two  notes  described  were  not  then  due,  according  to 
the  description  given  in  the  mortgage.  Of  course,  the  second 
mortgagee  was  chargeable  with  everything  that  appeared  on  the 
record  in  regard  to  the  title  of  the  property.  It  was  not  for 
some  days  after  the  second  mortgage  was  taken  that  Buck- 
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master  released  the  Hall  mortgage,  so  that  Remann  was  not 
misled  by  anything  that  appeared  on  the  record. 

Bnckmaster  was  called  as  a  witness  by  complainant  in  the 
cross-bill,  and  testified  to  the  facts  appearing  on  the  record,  and, 
also,  that  he  told  Remann,  before  making  the  mortgage  to 
him,  the  last  two  notes  described  in  the  Hall  mortgage  had 
not  been  paid,  and  that  Remann  said  he  would  not  let  him 
(Bnckmaster)  have  the  money  secured  by  the  second  mortgage, 
unless  he,  as  administrator,  would  release  the  Hall  mortgage, 
which  he  agreed  to  do,  and  afterwards  did  do.  It  is  said  it 
was  error  to  admit  this  testimony,  because  Bnckmaster  was 
not  a  competent  witness,  under  the  statute,  in  a  suit  where 
the  administrator  of  Remann  was  a  party.  We  do  not  so 
understand  the  statute.  The  restriction  is,  that  no  party  to 
any  civil  action,  or  person  directly  interested  in  the  event 
thereof,  shall  be  permitted  to  testify  therein,  of  his  own  mo- 
tion or  in  his  own  behalf,  by  virtue  of  that  section  of  the 
statute  which  removes  all  disabilities,  where  the  adverse 
party  sues  or  defends  in  certain  representative  capacities — 
among  others,  as  executor  or  administrator.  But  that  is  not 
this  case.  Here,  the  witness  did  not  testify  on  his  "own  mo- 
tion," nor  in  "his  own  behalf."  His  interest  in  the  subject 
matter  of  litigation  was  equally  balanced.  He  was  a  co-defend- 
ant to  the  cross-bill  with  the  original  complainant,  who  is  the 
administrator  of  Remann's  estate,  and  was  called  to  testify  in 
behalf  of  complainant  in  the  cross-bill.  As  we  understand  it, 
he  is  not  rendered  incompetent  by  any  provisions  of  the  stat- 
ute. Whether  the  other  witnesses  were  incompetent  or  not, 
is  a  matter  of  no  consequence.  They  testified  to  nothing  of 
importance  in  addition  to  what  appeared  of  record,  or  that 
had  not  been  proven  by  other  testimony  to  which  no  objection 
could  be  sustained. 

Having  both  constructive  and  actual  notice  a  portion  of  the 
indebtedness  secured  by  the  Hall  mortgage  had  not  been  paid, 
Remann  acquired  no  superior  equities,  under  his  mortgage, 
that  can  or  ought  to  prevail.  His  was,  in  fact,  the  junior 
mortgage,  and  he  could  obtain  no  prior  rights  by  inducing 
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Buckmaster  to  enter  satisfaction  of  the  prior  mortgage  with- 
out payment  of  the  indebtedness  secured.  That  was  not  done, 
and  the  decree  is  right  and  must  be  affirmed. 

Decree  affirmed. 


The  St.  Louis  and  Southeastern  Railway  Co. 

v. 
Edward  C.  Rice. 

1 .  Fraud— -false  representations.  Every  false  affirmation  does  not  amount 
to  a  fraud.  A  knowledge  of  the  falsity  of  the  representations  must  rest  with 
the  party  making  them,  and  he  must  use  some  means  to  deceive  or  circum- 
vent. 

2.  Same — to  avoid  a  settlement.  Where  a  civil  engineer,  on  settlement 
of  his  account  with  a  railway  company,  was  induced  to  accept  bonds  of  the 
company  in  payment,  on  the  representations  of  the  president  of  the  com- 
pany that  the  bonds  were  worth  eighty-five  cents  on  the  dollar,  and  that  the 
railroad  had,  up  to  that  time,  paid  all  expenses  of  its  operation  and  the  in- 
terest on  its  indebtedness,  and  it  afterwards  appeared  that  the  company  had 
paid  all  expenses  and  interest  as  stated,  but  it  was  not  from  the  earnings  of 
the  road,  and  it  was  not  shown  that  the  president  had  knowledge  of  this 
fact,  and  it  was  not  shown  in  evidence  what  was  the  value  of  the  bonds  at 
the  time,  but  only  that  some  three  months  Afterwards  they  were  of  little 
value,  it  was  7ield,  that  the  facts  did  not  show  such  a  fraud  as  to  authorize  an 
opening  of  the  settlement,  and  a  suit  to  recover  for  the  services  rendered. 

3.  Settlement — may  be  avoided  for  fraud.  A  settlement  of  a  claim  for 
services  by  taking  certain  bonds  in  full,  may  be  abandoned  by  a  party,  and 
he  be  allowed  to  sue  on  his  original  account,  if  he  was  induced  by  fraud  to 
accept  such  bonds  in  settlement,  by  bringing  them  into  court. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  M.  Hamill,  for  the  plaintiff'  in  error. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  defendant  in  error. 
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Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Edward  C. 
Rice,  against  the  St.  Louis  and  Southeastern  Railway  Com- 
pany, to  recover  for  services  rendered  as  a  civil  engineer.  A 
jury  having  been  waived,  the  court,  on  a  trial  of  the  cause, 
rendered  judgment  in  favor  of  the  plaintiff,  for  $13,950. 

This  is  not  a  case  in  which  there  is  a  conflict  of  the  evidence, 
but  the  position  of  the  defendant  is,  conceding  the  facts  to  be 
as  stated  by  the  plaintiff  in  his  evidence,  still  the  evidence  does 
not  authorize  a  recovery. 

The  plaintiff,  as  appears  from  the  testimony,  had  been  in 
the  employ  of  the  defendant  from  the  early  part  of  1869  until 
the  first  day  of  June,  1873,  on  a  salary  of  $4000  per  annum. 
He  had  received  but  one  year's  pay.  On  the  1st  day  of  June, 
1873,  he  made  a  settlement  with  the  president  of  the  com- 
pany, and  agreed  to  accept,  in  payment  for  his  services,  $15,000 
in  consolidated  Southeastern  Railway  bonds.  The  bonds, 
bearing  interest,  and  payable  at  a  future  day,  were  executed 
and  delivered  to  the  plaintiff  in  pursuance  of  the  settlement. 
One  year's  interest  on  the  bonds  was  subsequently  collected, 
but  the  bonds  proving  to  be  of  little  value  on  account  of  the 
insolvency  of  the  railway  company,  the  plaintiff  brought  this 
action  to  recover  for  his  services,  and  on  the  trial  offered  to 
surrender  to  the  defendant  the  bonds. 

If  there  was  fraud  in  the  contract  under  which  the  plaintiff 
agreed  to  accept  the  bonds  in  payment  for  his  services,  then  it 
is  clear  he  can  not  be  concluded  by  the  settlement,  as  fraud  will 
vitiate  any  contract.  The  important  inquiry,  then,  is,  whether 
the  plaintiff  was  induced  to  accept  the  bonds  in  payment  of 
his  services,  by  the  false  and  fraudulent  representations  of  the 
company. 

The  statements  relied  upon  by  the  plaintiff  to  establish 
fraud,  are,  in  substance,  that  the  president  of  the  company 
stated  verbally  and  in  his  printed  reports,  that  the  road  was 
earning  operating  expenses  and  interest  on  its  bonded  indebt- 
edness, and  that  he  also  stated  the  bonds  were  worth  about 
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eighty -five  cents  on  the  dollar.  The  plaintiff  concedes,  that 
up  to  the  time  of  the  settlement  the  company  had  paid  interest 
on  its  bonded  debt,  and  also  running  expenses,  but  he  claims, 
from  a  report  made  in  1875,  it  appeared  that  at  no  time  had  the 
earnings  been  sufficient  for  that  purpose.  "We  perceive  no 
ground,  however,  upon  which  it  can  be  held  that  the  state- 
ments made  constitute  fraud  on  the  part  of  the  company.  The 
statements  made  by  the  president  of  the  company  may  not 
have  been  strictly  true,  and  yet  the  untruthfulness  of  the  state- 
ment would  not  constitute  fraud.  Every  false  affirmation  does 
not  amount  to  a  fraud.  A  knowledge  of  the  falsity  of  the 
representations  must  rest  with  the  party  making  it,  and  he 
must  use  some  means  to  deceive  or  circumvent.  Walker  v. 
Rough,  59  111.  375. 

At  the  time  the  plaintiff  accepted  the  bonds,  what  they  were 
actually  worth  in  the  market  does  not  appear.  For  aught  that 
was  proven,  they  may  have  been  worth  in  the  market  all  that 
it  was  stated  by  the  president  they  were  worth.  The  mere 
fact,  that  the  bonds  could  not  be  sold  three  months  after  the 
settlement,  does  not,  of  itself,  prove  they  were  worthless  when 
the  settlement  was  made.  It  is  no  uncommon  thing  for  rail- 
road bonds  and  other  securities  of  the  character  these  were,  to 
fluctuate  rapidly  on  the  market,  and  the  president  of  the  rail- 
way company  may  have  been  honest  in  the  opinion  that  the 
bonds,  when  delivered  to  the  plaintiff,  were  worth  eighty-five 
cents,  and  yet,  within  three  months,  they  may  have  been  en- 
tirely worthless. 

In  regard  to  the  other  representations,  it  is  not  disputed 
that  the  company  had,  in  fact,  paid  interest  on  its  debt,  and 
running  expenses;  and  conceding  it  to  be  true  that  the  money 
so  paid  was  not  from  the  earnings  of  the  road,  it  no  where  ap- 
pears that  the  president  of  the  company  knew  the  statement 
to  be  false,  or  that  it  was  made  with  the  view  or  for  the  pur- 
pose of  deceiving  or  defrauding  the  plaintiff,  and  if  the  state- 
ment was  untrue,  we  can  not  hold  such  fact,  alone,  sufficient 
to  vitiate  the  settlement  made  between  the  parties. 

So  far  as  appears  from  the  evidence,  no  undue  influence  was 
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used  on  behalf  of  the  president  of  the  company,  to  induce  the 
plaintiff  to  accept  the  bonds  in  payment  of  his  debt.  The 
plaintiff  voluntarily  made  the  settlement,  and  if  he  has  lost  by 
the  arrangement,  he  alone  is  responsible  for  the  loss. 

As  the  evidence  did  not  authorize  the  judgment,  it  will  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Trustees  of  Schools  of  T.  2  K.,  R.  6  W. 

v. 
Anton  HrHLER  et  al. 

1.  Costs — trustees  of  schools  not  liable  for.  On  the  dismissal  of  a  bill 
filed  by  trustees  of  schools  to  set  aside  a  fraudulent  conveyance  of  property 
and  subject  it  to  the  payment  of  a  debt  due  the  school  fund,  it  is  error  to 
render  a  decree  against  the  trustees  for  costs. 

2.  Practice  in  Supreme  Court — obviating  error  by  remittitur  of  costs. 
Where  a  party  improperly  takes  a  decree  for  costs  against  trustees  of 
schools,  he  may  obviate  the  error  by  filing  in  this  court  a  remittitur  of  all 
costs,  but  in  such  case  the  decree  will  be  affirmed  at  his  costs. 

3.  Same — release  of  error  must  be  pleaded.  If  matters  are  relied  on  in 
this  court  as  a  release  of  errors,  they  must  be  pleaded,  or  they  will  not  be 
regarded. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  William  Winkelman,  for  the  plaintiffs  in  error. 

Messrs.  Wilderman  &  Hamill,  for  the  defendants  in  error. 

Per  Curiam:  This  was  a  bill,  filed  by  the  school  trustees, 
to  set  aside  a  deed  of  conveyance,  by  Hihler  to  Espenshield, 
of  certain  real  estate,  to  avoid  the  payment  of  a  judgment  re- 
covered by  the  trustees  against  Hihler  and  others.  On  a  hear- 
ing in  the  court  below,  a  decree  was  rendered  dismissing  the 
bill,  and  for  costs  against  the  trustees.     This  writ  of  error  is 
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prosecuted  to  reverse  the  decree  for  costs,  and  that  part  of  the 
decree  is  assigned  for  error. 

Defendants  in  error  admit  that  under  the  statute,  and  former 
decisions  of  this  court,  it  was  error  to  take  a  decree  for  costs 
against  the  trustees.  But  defendants  in  error,  on  the  second 
day  of  the  term,  filed  a  remittitur  of  all  costs  named  in  the 
decree.  This,  under  section  82  of  the  Practice  act,  was  suffi- 
cient to  remove  the  error  complained  of  by  plaintiff  in  error. 
The  error  being  thus  obviated,  the  decree  of  the  court  below 
must  be  affirmed;  but,  inasmuch  as  defendants  in  error  took 
an  erroneous  decree  in  the  court  below,  and  as  the  decree  must 
have  been  reversed  had  the  remittitur  not  been  entered,  de- 
fendants in  error  will  be  required  to  pay  the  costs  of  this 
court. 

Defendants  in  error  refer  us  to  a  receipt  for  all  costs  in  the 
court  below,  paid  by  them  and  filed  in  this  court.  If  there  be 
such  a  receipt  we  can  not  regard  it.  If  relied  on  as  operating 
as  a  release  of  errors,  counsel  should  know  that,  under  the 
well  established  practice,  it  should  have  been  pleaded.  Re- 
leases, and  papers  operating  as  sucn,  to  be  regarded  by  the 
court,  must  be  brought  to  its  attention  by  a  regular  plea. 
This  is  a  court  of  record,  and  as  such,  matters  of  this  charac- 
ter must  be  relied  on  according  to  the  practice  in  such  tribu- 
nals. 

Decree  affirmed. 


The  Phcenix  Mutual  Life  Instteance  Company 


Heney  S.  Bakee. 

1.  Life  insurance — right  to  liave  a  paid-up  policy.  Where  a  party- 
takes  a  policy  of  insurance  on  his  life  for  five  years,  with  the  privilege, 
at  any  time  after  the  payment  of  three  annual  premiums,  of  taking  a 
paid-up  policy  by  a  surrender  of  the  original  policy,  if  he  wishes  to  avail 
himself  of  this  privilege  he  must  do  so  before  the  policy  expires.    If  he 
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waits  the  expiration  of  five  }rears,  his  rights  will  be  gone,  and  he  will  have 
nothing  to  surrender  for  a  paid-up  policy. 

2.  Money  had  and  received — when  it  lies.  The  count  for  money  had 
and  received  can  not  be  maintained  if  the  contract  has  been  in  part  per- 
formed, and  the  plaintiff  has  derived  some  benefit,  and  by  recovering  a 
verdict  the  parties  can  not  be  placed  in  the  exact  situation  in  which  they 
originally  were  when  the  contract  was  entered  into. 

3.  Under  a  life  policy  of  insurance  for  five  years,  with  a  provision  that 
the  assured  may,  after  making  three  annual  payments,  receive  a  paid-up 
policy  by  surrendering  the  original,  for  the  amount  of  the  premiums 
paid,  less  the  amount  of  his  unpaid  notes  and  interest,  the  assured  can  not 
maintain  an  action  for  money  had  and  received  for  a  refusal  to  give  him  a 
paid-up  policy,  even  if  he  has  surrendered  the  original  policy. 

4.  Measure  of  damages — refusal  to  give  paid-up  policy  of  insurance. 
If  a  policy  of  insurance  provides  that  the  assured,  after  the  payment  of  three 
annual  premiums  and  the  surrender  of  the  original  policy,  may  have  a  paid- 
up  policy  for  the  amount  of  the  premiums  actually  paid,  subject  to  the  un- 
paid notes  given,  the  measure  of  damages  for  a  refusal  to  give  a  paid-up 
policy  after  performance  of  the  conditions  precedent,  is  not  the  amount  of 
the  premiums  paid,  less  the  notes  given,  but  the  actual  value  of  such  a 
policy. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

On  October  7, 1870,  the  appellant  assured  the  life  of  appellee 
in  the  sum  of  $2500,  for  the  benefit  of  his  wife  and  children. 
The  contract,  as  purported  by  the  policy,  is  between  appellant 
and  the  wife  and  children  of  appellee.  The  policy  was  con- 
tinued in  force  for  five  years,  by  the  payment  of  premiums  in 
notes  and  cash,  the  notes  still  remaining  unpaid.  The  policy 
contained  the  following  provision: 

"  And  the  said  company  do  further  promise  and  agree,  that 
if,  after  having  received  not  less  than  three  (3)  annual  premi- 
ums, this  policy  shall  be  surrendered  while  in  force,  a  new 
policy  will  be  issued  for  the  whole  amount  of  even  dollars  of 
premiums  received  by  the  said  company  (subject  to  any  in- 
debtedness on  account  of  premiums),  without  subjecting  the 
assured  to  any  subsequent  charge,  except  the  interest  annually, 
in  advance,  on  all  indebtedness  on  this  policy." 
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On  October  5,  1874,  appellee  wrote  a  letter  to  Henry  H. 
Koon,  the  agent  of  appellant  at  Chicago,  in  which  he  said : 

u  #  *  #  j f-  i00ks  to  me,  at  least,  less  trouble  to  have  a 
paid-up  policy;  therefore,  what  will  you  cancel  my  present 
policy  for,  and  give  me  one  for  the  same  amount,  all  paid  up? 
Or,  if  I  should  add  a  policy  for  $2500  more  insurance,  what 
would  that  be,  paid  up?  Or,  again,  for  what  amount  will 
you  issue  me  a  policy  paid  up,  and  cancel  the  one  I  now  hold? 
If,  however,  I  should  not  effect  either  of  the  above  arrange- 
ments, I  would  still  desire  to  surrender  my  present  policy  and 
take  a  new  one  under  the  conditions  therein,  provided  I  under- 
stand those  conditions,  and  they  mean  nothing  more  than  what 
is  expressed.     Let  me  hear  from  you,  and  oblige  yours  truly, 

"  Henry  S.  Baker." 

Appellee  testified  this  was  the  only  offer  he  ever  made  to 
surrender  the  policy.  He  also  testified,  that  a  short  time  after, 
he  saw  said  Koon,  and  asked  him  if  he  had  received  the  letter; 
that  Koon  said  he  had,  and  would  attend  to  the  matter;  that 
he  was  coming  to  Alton  soon,  and  would  attend  to  it  for  appel- 
lee, and  that  this  was  the  last  that  he  heard  or  knew  of  the 
matter  until  in  1875,  when  he  got  a  card  from  the  office  of  the 
company  at  Chicago,  from  Allen  G.  Fowler,  superintendent  of 
agencies,  notifying  him  that  the  premium  on  the  policy,  $76.09 
cash,  would  be  due  on  the  7th  day  of  October,  1875,  at  that 
office.  On  October  7,  1874,  appellee  paid  the  premium,  con- 
tinuing the  policy  in  force  until  October  7,  1875. 

Appellee  testified  that  he  replied  to  this  card,  and  on  the 
6th  of  October,  1875,  wrote  again  to  Koon.  This  letter  to 
Koon,  after  referring  to  appellee's  former  letter  to  him  of  Oc- 
tober 4,  1874,  and  saying  that  his  request  had  not  been  com- 
plied with,  or  any  attention  paid  to  it,  demands  that  the  policy 
should  be  canceled,  and  that  the  company  should  remit  to  him 
all  premiums  theretofore  paid,  with  interest  thereon,  and  re- 
turn or  cancel  the  notes  which  he  had  given.  Whereto  Mr. 
Fowler  replied  as  follows: 
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"  Chicago,  Oct.  25,  1875. 
"  Henry  S.  Bakek,  Esq. 

"  Dear  Sir:  Referring  to  your  letter  dated  Oct.  6th,  and 
mailed  Oct.  23d,  I  would  state  that  the  contract  to  which  you 
allude  requires  the  surrender  of  the  policy  while  in  force,  to 
secure  a  '  paid-up.'  I  regret  that  Mr.  Koon  has  failed  to  re- 
ply to  your  letters,  and  will,  if  you  wish,  forward  your  policy 
for  such  change  as  the  contract  provides  for. 
"  Truly  yours, 

"A.  G.  Fowlek." 

Appellee  explains  as  to  this  last  letter  to  Koon  being  dated 
October  6,  1875,  and  mailed  on  the  23d  of  October,  that  it  was 
not  ante-dated,  but  laid  on  the  table  and  forgotten.  It  was  in 
evidence  by  Koon,  that  there  was  a  year,  from  1874  to  1875, 
when  he  was  not  employed  by  the  company. 

In  answer  to  the  last  letter  from  Fowler,  appellee  wrote: 

"  Alton,  Oct.  30,  1875. 
"  Allen  G-.  Fowlek,  Phmnix  Life  Ins.  Co.,  Chicago. 

"  Dear  Sir:  I  most  certainly  offered  to  surrender  up  my 
present  policy  while  in  force,  but  your  company  would  not 
accept  it.  To  avoid  trouble,  however,  please  let  me  know  what 
a  paid-up  policy  will  amount  to,  or  you  can  send  me  one,  and 
if  not  satisfactory  I  can  return  it. 

"  Yours  truly, 

"  Henry  S.  Baker." 
Mr.  Fowler  replied : 

"  Chicago,  JSTov.  1,  1875. 
"  Henry  S.  Baker,  Esq.  : 

"  Dear  Sir:  It  will  be  necessary,  in  order  to  secure  a  paid- 
up  policy  on  4783,  to  return  the  same  to  the  company,  at 
Hartford,  or  through  me;  also,  to  execute  and  return  with  it 
the  inclosed  receipt.  You  can  not  choose  which  you  will  do 
after  the  policy  is  issued,  but  must  decide  promptly,  as,  by 
strict  interpretation,  all  your  rights  under  the  policy  ceased 
October  7th. 

"  Yours  truly, 

"A.  Gr.  Fowler." 
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This  closed  the  communication  between  the  parties,  and, 
without  anything  more,  appellee,  on  March  6, 1876,  commenced 
this  suit  against  the  company  to  recover  the  amount  of  cash 
premiums  paid,  and  recovered  a  verdict  and  judgment  for 
$388.97.     The  defendant  appealed  from  the  judgment. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellant. 

Mr.  John  G.  Irwin,  and  Mr.  Henry  S.  Baker,  for  the  ap- 
pellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  declaration  contains  but  one  count — the  count  for  money 
had  and  received. 

The  theory  of  the  suit  is,  that  there  was  here  a  surrender  of 
the  policy,  or  what  was  its  equivalent;  that  the  insurance  com- 
pany violated  its  contract  in  not,  thereupon,  issuing  a  "  paid- 
up  "  policy;  that  any  violation  of  the  terms  of  a  special  con- 
tract will  authorize  the  other  party  to  rescind  it;  that  appellee 
has,  accordingly,  rightfully  rescinded  the  contract,  and  is  enti- 
tled to  recover  back  all  money  paid  under  the  rescinded  con- 
tract. 

The  mistake  of  the  appellee  is  in  regarding  the  premiums  as 
having  been  paid  for  a  paid-up  policy,  and  that  the  entire  con- 
sideration for  the  premiums  was  the  issuing  of  a  paid-up  policy. 
Were  this  so,  and  the  consideration  had  entirely  failed,  then 
the  action  for  money  had  and  received  would  well  lie  to  recover 
money  paid  for  a  consideration  which  had  failed.  But  the 
consideration  for  the  premiums  paid  here,  was  the  carrying 
of  the  life  policy  of  appellee  for  five  years.  If,  at  any  time 
during  the  five  years,  appellee  had  died,  the  company  would 
have  had  to  pay  to  his  wife  and  children  $2500.  It  was  for 
this  risk,  which  the  company  carried  for  five  years,  that  the 
premiums  were  paid.  The  privilege  of  surrender  of  the  origi- 
nal policy,  and  receiving  a  paid-up  policy  for  the  amount  of 
premiums  paid,  might  be  a  desirable  one  for  the  assured  to 
possess,  but  it  was  a  minor  incident  of  the  contract,  and  insig- 
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nificant  as  respects  consideration,  probably  forming  no  appre- 
ciable element  in  fixing  the  amount  of  the  premiums  which 
were  paid.  The  evidence  justifies  the  remark,  as  there  is  the 
uncontradicted  testimony  of  a  witness  familiar  with  the  busi- 
ness of  life  insurance,  and  the  life  tables  on  which  it  is  based, 
and  knowing  the  cost  of  carrying  the  life  policy,  that  it  was 
worth  as  much  as  all  the  money  paid  to  carry  the  life  policy 
of  appellee  for  the  five  years. 

The  risk,  here,  has  been  carried  for  &ve  years;  the  consider- 
ation for  the  premiums  paid,  received  and  enjoyed;  it  is  past 
recall  or  restoration;  the  parties  can  not  be  put  in  the  same 
situation  they  were  in  when  the  contract  was  made,  and  it  is 
no  such  case  where  a  contract  can  be  rescinded  by  one  party 
for  the  default  of  the  other.  Runt  v.  Silk,  5  East,  448;  2 
Chit.  Cont.  1092-3. 

The  count  for  money  had  and  received,  is  not  maintainable 
if  a  contract  has  been  in  part  performed,  and  the  plaintiff  has 
derived  some  benefit,  and  by  recovering  a  verdict  the  parties 
can  not  be  placed  in  the  exact  situation  in  which  they  origi- 
nally were  when  the  contract  was  entered  into.  1  Chit. 
PL  387.  There  is  a  special  contract  here,  and  the  alleged 
breach  of  it  is  the  gravamen  of  the  action.  In  the  case  of 
Russell  v.  Gillmore,  54  111.  148,  this  court  said:  "It  was 
never  allowed  to  a  plaintiff  to  recover  in  such  action  (for  money 
had  and  received),  in  a  case  where  there  was  a  special  contract, 
the  breach  of  which  was  the  gravamen  of  the  action." 

There  was  no  warrant  for  the  amount  of  damages  found  by 
the  jury. 

The  agreement  of  the  company  was,  that  after  performance 
of  the  conditions  precedent,  it  would  issue  a  paid-up  policy  for 
the  whole  amount  of  even  dollars  of  premiums  received,  sub- 
ject to  all  indebtedness  on  the  original  policy.  If  the  condi- 
tions precedent  were  performed,  then  the  company  broke  its 
contract  in  not  issuing  the  paid-up  policy,  and  the  damages 
recoverable  for  the  breach  of  the  contract  would  be  the  dam- 
age in  not  having  such  a  paid-up  policy — that  is,  the  value  of 
such  a  policy.     It  by  no  means  follows  that  its  value  would 
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be  the  whole  amount  of  the  premiums  which  had  been  paid  to 
the  company.  They  would  be  in  no  way  a  measure  of  the 
damages.  The  annual  payments  under  the  original  policy,  as 
therein  provided,  were  $99.  They  were  made,  for  the  most 
part,  partly  in  cash  and  partly  by  note.  Thus,  the  five  pay- 
ments, in  cash,  amount  to  $309.43. 

There  are  four  outstanding  notes  against  appellant,  of  $49 
each.  Without  stopping  to  consider  what  would  be  the  pre- 
cise sum  for  which  the  paid-np  policy  should  issue  if  the  plain- 
tiff were  entitled  to  one,  allowing  that  it  should  be  for  the 
largest  sum  that  can  be  claimed,  the  whole  amount  of  the  five 
annual  payments,  of  $99  each,  it  would  then  be  for  $495,  their 
aggregate  amount,  not  payable  until  the  death  of  the  assured, 
and  to  be  subject,  by  the  terms  of  the  provision  in  the  policy, 
to  the  deduction  of  the  indebtedness  on  the  four  notes  of  $196, 
leaving  the  sum  then  to  be  received  only  $299;  and  yet  the 
verdict  is  for  $388.97,  making  the  present  value,  in  a  sum  pay- 
able presently,,  of  $299,  payable  at  the  death  of  the  assured,  to 
be  $388.97.  The  amount  of  the  damages  is  utterly  unwar- 
ranted, and  palpably  calculated  on  an  erroneous  basis. 

Upon  the  assumption,  then,  that,  "even  had  appellee  per- 
formed the  condition  precedent  of  making  a  surrender  of  his 
policy,  we  find  that  this  form  of  action  for  money  had  and  re- 
ceived is  not  maintainable,  and  that  the  damages  are  manifestly 
excessive. 

The  assessment  of  damages  was  in  accordance  with  the  in- 
struction of  the  court  below,  that  they  should  be  to  the  amount 
of  premiums  paid,  and  interest  thereon.  The  instruction  was 
erroneous. 

We  need,  for  the  purpose  of  the  present  decision,  to  express 
no  opinion  as  to  whether  there  was  here  a  surrender  of  the 
policy. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  T.  Coopee  et  al. 

v. 

The  People,  for  the  use  of  Madison  County. 

1.  Surety — liability  construed  strictly.  The  undertaking  of  a  surety  is 
to  be  construed  strictly,  and  he  is  bound  to  the  extent,  and  in  the  manner, 
and  under  the  circumstances  pointed  out  in  his  obligation,  and  no  further. 
This  rule  applies  to  sureties  on  official  bonds. 

2.  Same — where  sheriff  is  ex  officio  collector — what  sureties  are  liable  for 
revenue  collected.  The  sureties  on  a  sheriff's  bond  are  not  liable  for  the  fail- 
ure of  the  sheriff,  as  ex  officio  collector,  to  pay  into  the  county  treasury  the 
commissions  retained  by  him  out  of  the  revenue  for  collecting  it,  in  excess 
of  the  amount  to  which  he  is  entitled  as  compensation  under  the  allowance 
of  the  county  board,  but  the  sureties  on  his  bond  as  collector  are  liable. 

3.  Fees  and  salaries — collector's  commissions  above  his  allowance  to  be 
paid  into  county  treasury.  Where  the  sheriff  has  received  from  other  sources 
the  amount  of  his  compensation  as  fixed  by  the  county  board,  it  is  his  duty, 
as  collector,  to  pay  over  his  commissions  for  collecting  the  revenue  to  the 
county  treasurer,  and  his  bond  as  such  is  not  satisfied  until  he  does. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Baker,  Wise,  Gillespie  &  Happy,  for  the  appel- 
lants. 

Mr.  E.  Breese  Glass,  and  Messrs.  Krome  &  Hadley,  for 
the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

It  will  be  necessary  to  notice  but  a  single  question  arising 
on  this  record.  The  suit  is  upon  the  bond  given  by  the  sheriff 
to  secure  the  performance  of  his  duties,  generally,  as  sheriff. 
The  ground  upon  which  a  recovery  is  claimed,  is.  the  failure 
of  the  sheriff  to  pay  into  the  county  treasury  the  commissions 
retained  by  him  out  of  the  revenue  for  collecting  it,  in  excess 
of  the  amount  to  which  he  is  entitled  as  compensation  under 
the  allowance  of  the  county  board.  The  rule  is  of  familiar 
27— 85th  III. 
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recognition  in  this  court,  that  the  undertaking  of  a  surety  is 
to  be  construed  strictly,  and  that  he  is  bound  to  the  extent, 
and  in  the  manner,  and  under  the  circumstances  pointed  out 
in  his  obligation,  and  no  farther.  The  provisions  of  the  stat- 
ute under  which  the  bond  in  suit  was  executed  relate  entirely 
to  the  duties  usually  pertaining  to  the  office  of  sheriff,  and 
have  not  the  slightest  reference  to  the  ex  officio  duties  of  col- 
lecting and  paying  over  revenue.  Those  duties  were  imposed 
by  different  sections  of  the  statute,  and  an  additional  and 
totally  distinct  bond  was  required  for  their  faithful  perform- 
ance. 

There  can  be  no  question  but  that  each  bond  relates  to  dis- 
tinct and  independent  duties  from  the  other,  and,  consequently, 
that  the  sureties  upon  the  one  could  not  have  contemplated 
they  were  incurring  the  same  liabilities  as  the  sureties  upon 
the  other.  This  was  expressly  recognized  to  be  the  law  in 
Wood  et  al.  v.  Cook,  31  111.  279.  There,  referring  to  The 
People  v.  Edwards,  9  California,  291,  it  was  said:  "By  the 
law  of  California,  the  sheriff  is  made,  ex  officio,  tax  collector, 
and  it  provides  that  he  shall  be  liable  on  his  bond  for  the  dis- 
charge of  his  duties  in  the  collection '  of  taxes,  and  does  not 
require  the  execution  of  any  new  bond;  nor  is  any  other  bond 
required  than  the  one  executed  by  him  as  sheriff,  except  when 
he  acts  as  collector  of  taxes  for  miners'  licenses.  The  bond  in 
suit  was  deemed  to  have  been  executed  in  view  of  the  provi- 
sions of  the  Revenue  act.  For  moneys  collected  for  foreign 
miners'  licenses,  the  court  say  the  defendants  are  not  respon- 
sible, but  all  delinquencies  in  the  collection  of  the  other  taxes 
are  covered  by  the  bond  in  suit.  This  court  would  decide 
the  same  way,  were  the  sureties  of  the  sheriff  on  his  bond,  as 
such,  sued  for  his  delinquency  in  not  paying  over  the  taxes. 
They  would  not  be  responsible  because  of  the  special  bond  he 
has  given  to  cover  such  delinquency."  • 

E~o  distinction  can  be  drawn  respecting  the  taxes  collected, 
because  of  the  purpose  to  which  they  are  improperly  diverted 
by  him.  All  taxes  are  collected  and  held  by  the  sheriff  because 
he  is  ex  officio  tax  collector.     His  duty,  guaranteed  by  his 
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bond  as  collector,  is  to  pay  them  out  in  conformity  with  law. 
The  law  requires  he  shall  pay  over  all,  except  the  amount  he 
is  entitled  to  retain  as  commissions;  and,  in  the  present  in- 
stance, not  being  entitled  to  retain  commissions,  the  law  re- 
quires that  he  shall  pay  over  the  amount  authorized  to  be 
deducted  from  the  revenue  collected,  for  that  purpose,  to  the 
county  treasury.  His  ex  officio  duties  as  collector  are  not 
discharged,  and  hence  his  bond  as  such  is  not  satisfied,  until  he 
has  accounted,  as  the  law  directs,  for  every  dollar  received  in 
the  exercise  of  those  duties. 

This  would  hardly  seem  to  be  an  open  question  in  this  court. 
In  Kilgore  v.  The  People,  76  111.  548,  the  suit  was  against 
the  county  treasurer  on. his  bond  as  collector,  and  in  Broad- 
well  et  al.  v.  The  People,  76  111.  554,  the  suit  was  against  the 
sheriff  on  his  bond  as  collector.  In  both  cases,  the  ground  of 
action  was  precisely  the  same  as  it  is  here,  the  recovery  by  the 
county  of  moneys  improperly  retained  as  commissions  for 
collecting  the  revenue,  the  parties  being  otherwise  compensa- 
ted for  those  services.  Those  suits  were  sustained  as  beino- 
properly  brought,  and,  this  being  established,  proves  that  the 
present  suit  is  upon  the  wrong  bond.  In  Hughes  et  al.  v. 
The  People,  82  111.  78,  suit  was  brought  to  recover  the  amount 
of  moneys  received  by  the  sheriff,  in  excess  of  his  fees,  from  a 
banking  institution,  as  a  compensation  for  the  deposits  he 
made  therein  of  moneys  which  came  to  his  hands  as  sheriff. 
The  suit  was  upon  the  bond  given  for  the  performance  of  the 
duties  of  sheriff,  generally,  as  it  is  here,  and  the  objection  was 
made  that  it  should  have  been  upon  his  bond  given  as  collector; 
but  it  was  overruled  upon  the  express  ground  that  it  did  not 
appear  the  funds  the  sheriff  had  retained  were  moneys  derived 
from  taxes;  and  it  was  said:  ';  Did  it  appear  in  this  record 
that  these  moneys  charged  against  appellants  were  moneys 
derived  from  taxes,  the  point  might  be  deemed  well  taken." 
Here  it  does  appear  that  "  the  moneys  charged  against  appel- 
lants were  moneys  derived  from  taxes." 

Our  conclusion  is,  the  payment  into  the  county  treasury  of 
moneys  retained  by  the  sheriff  out  of  revenues  by  him  col- 
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lected  by  virtue  of  his  ex  officio  duties,  whether  retained  as 
commissions  for  collecting,  or  otherwise,  was  not  within  the 
contemplation  of  the  parties  in  executing  the  bond  in  suit;' 
and  that,  to  recover  for  a  default  in  that  regard,  the  suit  should 
be  upon  his  bond  as  collector. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


George  Briscoe 

v. 

Johnson  A.  Power. 

1.  Former  suit — when  not  a  bar.  In  a  suit  by  a  party  having  purchased 
the  west  half  of  a  tract  of  land,  against  the  purchaser  of  the  east  half 
thereof,  to  compel  the  latter  to  contribute  his  pro  rata  share  of  money  paid 
by  the  complainant  to  satisfy  a  deed  of  trust  given  by  a  former  owner  on 
the  whole  tract,  and  to  subject  his  part  of  the  land  to  its  payment,  the  fact 
that  the  defendant,  before  the  filing  of  the  bill,  had  brought  suit  to  foreclose 
a  mortgage  on  the  west  half  of  the  land,  in  which  the  complainant  in  the 
later  suit  was  a  defendant,  will  present  no  bar  to  the  last  suit. 

2.  Contribution — of  burden  among  land  owners.  Where  a  tract  of  land 
is  sold  by  the  owner,  subject  to  a  deed  of  trust  thereon,  one-half  to  the 
defendant  and  the  other  half  to  the  complainant,  each  to  pay  his  pro  rata 
share  of  the  incumbrance,  if  the  complainant  is  compelled  to  pay  more 
than  his  share  of  the  debt,  to  protect  his  own  land,  a  court  of  equity  will 
compel  the  defendant  to  pay  him  the  amount  justly  due  from  him  to  the 
complainant,  and  make  the  decree  a  lien  on  his  part  of  the  land. 

3.  Parties  in  chancery — trustees  in  trust  deed.  Where  a  party  is  com- 
pelled to  pay  off  a  debt  secured  by  deed  of  trust  on  his  and  another's  land, 
and  the  same  is  released,  in  a  suit  to  adjust  the  equities  between  such  party 
and  the  other  land  owner,  the  trustees  in  the  trust  deed  are  not  necessary 
parties,  as  they  have  no  interest  to  be  affected. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Johnson  A.  Power,  against 
George  Briscoe,  to  compel  the  latter  to  contribute  his  just 
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share  in  the  payment  of  a  debt  secured  on  the  lands  of  both 
parties  by  a  deed  of  trust. 

The  bill,  in  substance,  alleges  that,  on  May  11, 1861,  Samuel 
Gaity  conveyed  the  north-west  quarter  of  section  3,  township 
3  north,  range  1  east,  to  Catharine  Yan  Near,  and  that  she 
gave  the  vendor  her  five  notes,  of  $395.30  each,  with  six  per 
cent  interest  till  due,  and  ten  per  cent  afterwards,  and  secured 
their  payment  by  a  deed  of  trust  to  "Whittaker  and  Stone  as 
trustees.  The  notes  fell  due  on  December  1, 1862, 1863, 1864, 
1865  and  1866.  Mrs.  Yan  Near  sold  and  conveyed  the  whole 
tract  to  Frank  Lloyd,  and  Gaity  agreed  with  Lloyd  to  release 
the  east  eighty  acres  of  the  land  when  one-half  the  amount  due 
him  was  paid.  On  April  15,  1863,  Lloyd  sold  and  conveyed 
the  east  eighty  acres  of  the  tract,  subject  to  the  deed  of  trust 
on  the  entire  quarter.  On  December  7,  1864,  Lloyd  sold  and 
conveyed  to  Johnson  A.  Power,  the  complainant,  the  balance 
of  the  quarter,  being -sixty-five  acres,  with  the  understanding 
he  should  pay  his  pro  rata  share  of  the  notes  secured  by  the 
trust  deed  on  the  whole  tract.  In  1867,  Edgar  Briscoe,  de- 
fendant's brother,  purchased  the  notes  of  Gaity,  and  caused 
the  trustees  to  advertise  the  land  of  complainant  (the  west  half) 
for  sale,  which  sale  was  enjoined  in  a  suit  for  that  purpose,  and 
a  decree  rendered  that  complainant  and  the  defendant  each 
pay  his  pro  rata  share  of  the  notes.  The  complainant  was 
afterwards  compelled  to  pay  the  balance  of  the  notes,  including 
$379.53  that  the  defendant  should  have  paid.  The  bill  prayed 
for  a  decree  against  the  defendant  for  his  share  of  the  notes 
paid  by  complainant,  and  that  the  defendant's  land  be  sold  to 
pay  the  decree. 

The  defendant  answered,  and,  among  other  things,  set  up 
that,  when  he  bought  of  Lloyd,  the  latter  still  owned  the  west 
half  of  the  quarter  section,  which  he  afterwards  sold  to  the 
complainant;  that  Lloyd  gave  the  defendant  a  mortgage  on 
said  west  half  of  the  land,  conditioned  that  Lloyd  would  pay 
one  of  the  notes  given  by  Yan  Near  to  Gaity  of  $395.36,  due 
December  1,  1864,  with  the  interest  thereon,  to  be  applied  as 
a  payment  on  the  part  of  the  land  sold  by  Lloyd  to  the  defend- 
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ant;  that,  at  the  October  term,  1871,  of  the  Marion  circuit 
court,  he  filed  his  bill  to  foreclose  this  mortgage,  making  the 
complainant,  Lloyd  and  others  defendants;  that  complainant 
answered,  and,  on  the  hearing,  a  decree  was  rendered  against 
Briscoe,  and  dismissing  his  bill,  and  that  the  complainant, 
having  an  opportunity  of  presenting  his  equities  in  that  suit, 
and  failing  to  do  so,  is  barred  of  his  right  to  maintain  this 
bill.  The  court  below  sustained  an  exception  to  this  part 
of  the  defendant's  answer,  and  found  there  was  due  the  com- 
plainant, from  the  defendant,  $372.40.  with  interest  from  Sep- 
tember 1,  1869,  at  six  per  cent,  making,  in  all,  $495.08,  and 
made  it  a  lien  on  the  east  half  of  said  quarter,  and  directed 
sale  of  the  land  if  the  sum  wTas  not  paid  in  thirty  days. 

Mr.  B.  B.  Smith,  and  Mr.  W.  Walker,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  on  the  equity  side  of  the  circuit 
court  of  Marion,  by  bill,  in  which  Johnson  A.  Power  was 
complainant  and  George  Briscoe  ^defendant,  which  resulted  in 
a  decree  for  complainant,  as  prayed.  The  defendant  appeals, 
and  makes  the  point,  and  it  is  the  most  material  one,  that, 
inasmuch  as  complainant  herein  was,  with  others,  defendant 
to  a  bill  in  chancery  theretofore  brought  by  appellant  to  fore- 
close a  certain  mortgage  on  a  part  of  the  land  the  subject  of 
controversy,  complainant  did  not  interpose  a  cross-bill  in  order 
to  the  adjustment  of  his  equities  now  sought  to  be  established, 
and  his  failing  to  do  so  bars  him  of  any  right  to  maintain 
this  suit;  that,  as  to  the  subject  matter  of  this  suit,  those  pro- 
ceedings adjudged  it. 

A  complete  answer  to  this  is,  that  -the  foreclosure  suit  by 
Briscoe,  against  Lloyd  and  others,  including  this  complain- 
ant, was  for  a  different  piece  of  land,  being  for  the  west  half 
of  the  north-west  quarter  of  section  3,  while  the  right  of  com- 
plainant arises  out  of  the  east  half  of  that  quarter  section,  to 
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free  which  from  a  trust  deed  he  was  bound  to  pay  a  large  sum 
of  money,  which  appellant  was  legally  bound  to  pay.  It  is  a 
case  presenting  strong  equities  on  the  part  of  appellee,  and  we 
are  at  a  loss  to  perceive  how  the  proceedings  to  foreclose  the 
east  half  could  so  affect  the  west  half  as  to  require  appellee, 
in  order  to  preserve  his  rights,  to  file  a  cross-bill.  Such  a  bill 
is  necessary  where  a  defendant  is  entitled  to  some  positive 
relief  beyond  what  the  scope  of  complainant's  suit  would  afford 
him.  It  does  not  appear  there  was  anything  in  the  original 
foreclosure  suit  brought  by  Briscoe  necessary  to  be  made  the 
subject  of  cross-litigation. 

Some  objection  is  made  that  Whittaker  and  Stone,  the  trus- 
tees in  the  original  sale  and  deeds,  were  not  made  parties.  We 
see  no  necessity  that  they  should  be  parties,  as  this  decree  in 
no  way  affects  them  or  the  interests  they  represent. 

As  to  the  amount  of  the  decree,  a  close  computation  shows 
it  is  a  trifle  too  large,  but  not  so  large  as  to  justify  a  reversal. 

Oh  the  whole  record,  we  find  no  error,  and  affirm  the  decree. 

Decree  affirmed. 


Alexander  Byees  et  al. 

v. 

The  Fiest  National  Bank  of  Vincennes. 

1.  Practice—; judgment  must  be  taken  against  all  defendants  served,  in 
actions  ex  contractu.  It  is  a  rule  of  practice,  that  in  all  actions  on  contract, 
if  a  recovery  be  had,  it  must  be  against  all  the  defendants  served,  unless  a 
defense  is  interposed  by  one  or  more  personal  to  themselves,  such  as  cover- 
ture,  infancy,  bankruptcy,  etc. ;  and  such  personal  defense  must  be  pleaded 
and  proved. 

2.  Where  several  persons  were  sued  in  an  action  ex  contractu,  and  all 
served,  and  no  defense  interposed  by  any  of  them,  it  was  held  error  to  ren- 
der judgment  against  part  of  them  only. 

3.  Bankruptcy — effect  of  stay  on  pending  suits.  An  injunction  issued 
in  proceedings  of  bankruptcy  before  a  discharge,  restraining  a  creditor  and 
his  attorneys  from  prosecuting  an  action  in  the  State  courts,  does  not  de- 
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prive  the  State  court  of  jurisdiction,  and  a  judgment  rendered  by  the  latter 
court  against  him  is  not  erroneous. 

4.  Same — law  construed  as  to  staying  suits  in  State  courts.  The  provi- 
sion in  the  bankrupt  act,  that  no  creditor  whose  debt  is  provable  shall  be 
allowed  to  prosecute  to  final  judgment  any  suit,  etc.,  until  the  question  of 
the  debtor's  discharge  is  determined,  was  not  intended  to  prevent  a  plaintiff 
from  having  judgment  against  such  debtor  when  he  is  sued  jointly  with 
others  in  an  action  ex  contractu.  In  such  case,  judgment  may  be  rendered 
against  all,  and  an  order  made  staying  execution  as  to  the  bankrupt  until 
the  question  of  his  discharge  is  determined. 

5.  Same — staying  judgment.  Where  judgment  is  rendered  against  one 
pending  proceedings  in  bankruptcy,  in  a  suit  on  a  coutract  against  him  and 
others,  the  court,  on  a  proper  application  by  any  one  interested  in  the  assets 
of  the  bankrupt's  estate,  should  enter  an  order  staying  execution  against  the 
bankrupt  until  the  question  of  his  discharge  is  determined.  On  such  appli- 
cation, the  proper  practice  requires  that  a  petition  setting  out  the  order  of 
the  district  court  be  presented,  together  with  other  necessary  facts  on  which 
to  base  the  order. 

6.  Attorney's  fee — allowance  in  judgment.  In  rendering  judgment 
against  parties,  it  is  error  to  include  an  allowance  for  the  plaintiff's  attor- 
ney's fee. 

Writ  of  Error  to  the  Circuit  Court  of  Richland  county; 
the  Hon.  J.  C.  Allen,  Judge,  presiding. 

Messrs.  Preston,  Sands,  Hayward  &  Smith,  for  the  plain- 
tiffs in  error. 

Messrs.  Wilson  &  Hutchinson,  for  the  defendant  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case  the  First  National  Bank  of  Yincennes,  Indiana, 
sued  out  a  summons  against  Alexander  L.  Byers,  Robert  Byers, 
George  W.  Boody  and  Jacob  Beaird,  returnable  to  the  April 
term,  1875,  of  the  Richland  circuit  court.  It  was  returned 
served  on  all  of  the  defendants.  They  all  failed  to  plead.  The 
court  rendered  judgment  by  default  against  Alexander  Byers, 
George  W.  Boody  and  Jacob  Beaird,  for  $5145.83,  and  $200  for 
attorney's  fee,  and  also  for  costs  of  suit.  No  judgment  was 
rendered  against  Robert  Byers,  nor  was  there  any  disposition 
of  the  case  as  to  him. 
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It  is  a  rule  of  practice,  that  in  all  actions  on  contract,  if  a 
recovery  be  had,  it  must  be  against  all  of  the  defendants,  un- 
less a  defense  is  interposed  by  one  or  more  personal  to  them- 
selves. Of  this  character  of  defense  are  coverture,  infancy, 
bankruptcy,  etc.,  and,  under  our  practice,  the  personal  defense 
must  be  pleaded  and  proved.  "We  are  aware  of  no  case  that 
holds  that  a  plaintiff  may  sue  a  number  on  a  contract,  and  take 
judgment  against  only  a  part  of  them,  where  no  personal  de- 
fense is  interposed  by  any  one  of  the  defendants.  It  has  been 
repeatedly  and  uniformly  held  by  this  court,  that  the  judg- 
ment must  be  against  all  or  none,  unless  a  personal  defense  is 
established  as  to  one  or  more  of  the  defendants. 

But  it  is  urged  that  defendant  in  error  and  its  agents,  etc., 
were  restrained  from  prosecuting  this  action  to  judgment,  and 
that,  therefore,  the  judgment  is  right. 

The  restraining  order  was  issued  under  the  provisions  of 
section  5106  of  the  Revised  Statutes  of  the  U.  S.,  which  provides, 
that  a  no  creditor  whose  debt  is  provable  shall  be  allowed  to 
prosecute  to  final  judgment  any  suit  at  law  or  in  equity  there- 
for against  the  bankrupt,  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined;  and  any  such  suit  or 
proceedings  shall,  upon  the  application  of  the  bankrupt,  be 
stayed  to  await  the  determination  of  the  court  in  bankruptcy 
on  the  question  of  the  discharge,  provided  there  is  no  unrea- 
sonable delay  on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge."  Section  5118  provides,  that  "no  dis- 
charge shall  release,  discharge  or  affect  any  person  liable  for 
the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  joint 
contractor,  indorser,  surety,  or  otherwise." 

Now,  these  two  sections  must  be  read  together,  and  as  the 
only  purpose  of  the  former  is,  that  the  formerly  acquired  prop- 
erty of  the  bankrupt  shall  not  be  subjected  to  the  payment  of 
his  debts  by  means  of  judgments  recovered  subsequently  to 
the  filing  of  his  petition,  or  that  he  shall  not  be  needlessly  sub- 
jected to  actions  and  costs,  and,  possibly,  that  the  bankrupt 
may  claim  protection  against  such  actions  and  suits  through 
his  discharge,  if  he  obtains  one,  it  wTould  not  be  a  strained  con- , 
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struction  to  hold,  in  cases  where,  under  the  law,  a  suit  must 
be  brought  and  a  recovery  had  against  all  of  the  joint  contract- 
ors, unless  some  have  died  or  been  discharged,  that  a  judgment 
in  such  cases  may  be  rendered  against  all,  and  an  order  made 
staying  execution  until  the  question  of  the  bankrupt's  discharge 
is  determined.  Bump  on  Bankruptcy,  687-8;  ILoyt  v.  Frul, 
8  Abbt.  Prac.  B.  (N.  S.)  220. 

It  would  be  unreasonable  to  suppose  Congress  intended  to 
change  the  rules  of  practice  in  the  State  courts,  and  to  require 
them  to  permit  one  of  several  persons  jointly  liable,  to  avoid 
a  judgment,  because  he  might,  in  the  future,  be  discharged  by 
proceedings  which  had  just  been  commenced  for  that  purpose. 
Nor  did  Congress,  as  it  is  evident  from  the  latter  of  these  sec- 
tions, intend  to  prevent  a  recovery  against  those  jointly  liable 
with  the  bankrupt.  By  such  a  construction  all  difficulty  is 
removed.  No  injustice  could  arise  from  such  a  practice,  but,  on 
the  contrary,  there  could  not  be  the  slightest  inconvenience  or 
embarrassment.  But,  to  give  the  former  of  these  sections  a  lit- 
eral construction,  no  suit  could  be  maintained  to  recover  against 
those  not  bankrupt,  until  the  question  of  the  discharge  should 
be  determined,  as,  by  the  well  and  uniformly  settled  rules  of 
law,  a  plaintiff  can  not  sue  a  portion  of  those  who  are  joint 
obligees,  payees  or  promisees.  The  law  gives  him  the  un- 
doubted right  to  sue  one  or  all,  as  he  may  choose,  but  not  two 
or  more  less  than  the  entire  number.  Again,  two  of  these 
payors  are  firms,  and  their  promise  to  pay  is  joint  and  not 
several,  and  one  of  the  Byers  is  a  member  of  each  firm,  and 
why  should  not  he  be  jointly  liable  with  his  partner  until  his 
discharge,  the  judgment  being  stayed  as  to  him  until  the  ques- 
tion of  his  discharge  is  determined? 

If  one  of  several  defendants  jointly  liable  may  stay  the  pro- 
ceeding as  to  himself,  and  the  plaintiff  were  to  take  judgment 
against  his  co-defendant,  according  to  the  well  established  rules 
of  law  the  defendant  obtaining  the  stay  would  be  released  from 
the  debt,  and  should  he  fail  to  obtain  his  discharge  he  could 
not  be  held  liable,  although  he  may  have  been  the  principal 
debtor,  and  his  co-defendant  only  his  surety.     To  take  a  judg- 
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merit,  then,  against  a  portion  of  several  joint  obligors  or 
promisors,  and  thus  release  the  others,  would,  in  such  a  case, 
work  injustice  and  wrong.  On  the  other  hand,  to  hold  that 
where  several  are  jointly  sued,  and  a  part  of  them  become 
bankrupt,  judgment  may,  nevertheless,  go  against  all,  and 
then  be  stayed  as  to  those  who  were  bankrupt,  can,  in  nowise, 
work  such  wrong. 

Again,  section  5118  expressly  provides  that  the  bankrupt's 
discharge  shall  not  affect  any  person  liable  for  the  same  debt. 
If  the  plaintiff  may  have  judgment  against  him,  and  thus  dis- 
charge his  co-defendant,  the  person  thus  held  liable  may  be 
seriously  affected  if  his  bankrupt  co-defendant  should  never  be 
discharged  by  the  district  court. 

In  this  case,  the  injunction  does  not  purport  to  enjoin  the 
circuit  court,  but  simply  the  bank,  its  attorneys,  agents,  etc. 
Such  an  injunction  does  not  deprive  the  court  in  which  the 
cause  was  pending  of  jurisdiction  or  power  to  hear  and  deter- 
mine the  cause  and  to  render  judgment,  and  if  the  court  pro- 
ceeds to  judgment,  it  is  not  error.  The  persons  enjoined  may 
be  guilty  of  contempt,  but  that  does  not  render  the  judgment 
erroneous.  The  circuit  court,  after  rendering  such  a  judgment, 
on  a  proper  application  by  any  one  interested  in  the  assets  of 
the  bankrupt  estate,  should,  under  these  sections  of  the  Bank- 
rupt act,  enter  an  order  staying  execution  against  the  bank- 
rupt until  the  question  of  the  discharge  is  determined.  But, 
on  such  an  application,  the  proper  practice  requires  that  a 
petition,  setting  out  the  order  of  the  district  court,  be  presented, 
together  with  written  necessary  facts,  on  which  to  base  the 
order. 

In  this  case,  the  attorneys  for  defendant  in  error  moved  the 
court  for  a  judgment  by  default,  and  as  there  was  no  plea  filed, 
either  personal  to  either  of  the  defendants  or  otherwise,  the 
court  erred  in  not  allowing  the  motion  and  not  rendering 
judgment  against  all  of  them. 

Under  the  decisions  of  this  court  it  was  also  error  to  allow 
the  recovery  of  an  attorney's  fee.  See  Nickerson  v.  Babcock^ 
29  111.  497. 
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The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Eobert  L.  Guy,  Admr.  etc.  et  al. 


John  C.  Gericks. 

1.  Heirs — liability  for  ancestor'' s  debts.  Heirs  are  not  liable  for  the  debts 
of  their  ancestor  where  the  latter  leaves  personal  estate  sufficient  to  dis- 
charge all  just  demands  against  his  estate. 

2.  Same — declaration.  Where  a  creditor  of  a  deceased  person  sues  the 
administrator  and  his  heirs  jointly,  for  the  debt  of  the  ancestor,  the  declara- 
tion should  show  that  the  personal  estate  of  the  deceased  debtor  was  not 
sufficient  to  discharge  the  just  demands  against  his  estate,  or  that  there  was 
no  personal  property  left,  and  that  there  was  real  estate  which  had  descended 
to  the  heirs. 

3.  Limitation — as  to  claims  against  estate,  where  no  inventory  lias  been 
filed.  Where  an  administrator  neglects  to  file  an  inventory  of  the  real  and 
personal  estate  of  the  intestate,  there  is  no  Statute  of  Limitations  to  bar  an 
action  against  him  on  a  claim  against  the  estate  other  than  that  which 
would  bar  an  action  on  the  claim  itself.  .    - 

Appeal  from  the  Circuit  Court  of  Fayette  county ;  the  Hon. 
Horatio  M.  Vandeveer,  Judge,  presiding. 

This  suit  was  brought  against  the  administrator  and  heirs 
at  law  of  William  Guy,  on  a  promissory  note  made  by  Wil- 
liam Guy  and  Ogden  Cary,  on  the  9th  day  of  July,  A.  D. 
1865,  to  plaintiff,  by  the  name  of  J.  C.  Gericks,  for  the  sum 
of  $100,  with  interest  at  10  per  cent  per  annum  from  date. 
Both  makers  have  since  died.  William  Guy  died  Febru- 
ary 7,  1865,  and  Ogden  Cary,  on  the-28th  of  August,  A.  D. 
1869.  Letters  of  administration  were  granted  to  Robert  L. 
Guy,  on  the  estate  of  William  Guy,  March  28,  1865,  and  on 
the  estate  of  Ogden  Cary,  September  11,  1869.  This  suit  was 
not  brought  to  trial  until   February  6,   1874.     The  court  to 
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whom  the  cause  was  submitted  for  trial,  found  the  issues  for 
plaintiff,  and  rendered  judgment  in  his  favor  for  the  amount 
of  the  note  and  interest,  with  costs  of  suit. 

The  cause  is  to  be  heard  in  this  court  on  the  appeal  of  the 
administrator  and  the  heirs  of  William  Guy. 

Mr.  «T.  P.  Tan  Doeston,  for  the  appellants. 
Messrs.  Heney  &  Fotjke,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

There  is  no  controversy  as  to  the  facts  of  the  case,  and  the 
questions  raised  are  all  questions  of  law.  It  is  conceded 
"William  Guy  died  leaving  $2500  worth  of  personal  property, 
and  real  property  of  greater  value,  which,  after  payment  of 
such  claims  as  were  established  against  his  estate,  descended 
to  and  was  distributed  among  his  heirs;  that  the  administra- 
tor gave  notice  to  all  creditors  to  bring  forward  their  claims; 
that  plaintiff  never  filed  his  claim  for  probate,  and  had  he  done 
so  it  appears  it  would  have  been  paid;  and  that  the  adminis- 
trator never  made  any  inventory  of  the  effects  of  the  estate, 
but  made  final  settlement  of  his  administration  and  was  regu- 
larly discharged.  It  is  also  conceded  the  estate  of  Ogden 
Gary  was  insolvent.  What  was  his  financial  condition  between 
the  falling  due  of  the  note  and  his  death,  does  not  appear. 

On  reference  to  the  twelfth  section  of  the  Statute  of  "  Frauds 
and  Perjuries,"  under  which  this  action  was  commenced,  it 
will  be  seen  the  heir  or  devisee  is  only  chargeable  with  the 
debts  of  his  ancestor  in  case  the  personal  estate  is  insufficient 
to  discharge  the  just  demands  against  his  estate,  and  then  only 
to  the  full  amount  of  the  lands,  tenements  or  hereditaments,  or 
rents  and  profits  out  of  the  same,  as  may  have  descended  or 
been  devised  to  such  heir  or  devisee.  Waiving  the  considera- 
tion  of  all  statutes  of  limitations,  we  do  not  understand  how, 
under  the  admitted  facts,  the  heirs  in  this  case  can  be  charged 
with  the  debts  of  their  ancestor.  The  personal  effects  were 
sufficient  to  discharge  all  just  demands  against  the  estate  of 
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the  ancestor,  and  where  that  is  the  case  it  is  plain  no  action 
can  be  maintained  against  the  heirs.  So  far  as  the  judgment 
against  the  heirs  is  concerned,  it  is  clear  it  is  not  warranted 
by  the  law. 

The  question  of  most  difficulty  is,  whether  the  administrator 
can  successfully  interpose  any  defense  to  the  action.  Had  he 
filed  a  complete  inventory  of  all  the  property  of  the  estate, 
both  real  and  personal,  it  will  not  be  denied  the  bar  of  two 
years  under  the  statute  would  be  effectual  as  to  all  creditors 
under  no  disabilities  nor  f6  beyond  seas."  But  no  inventory  of 
either  the  personal  or  real  property  belonging  to  the  estate 
was  ever  filed,  and  we  are  not  aware  there  is  any  Statute  of 
Limitations  that  would  bar  an  action  against  an  administrator 
in  such  cases,  other  than  that  which  would  bar  an  action  on 
the  note.  It  is  not  a  question  of  enforcing  the  lien  which  the 
creditors  have  on  real  property  in  the  hands  of  an  assignee  of 
the  heir  or  devisee  to  whom  it  may  have  come  from  the  dece- 
dent, and  for  that  reason  the  bar  of  seven  years,  which  is 
deemed  a  reasonable  time,  according  to  the  analogies  of  our 
law,  in  which  such  liens  may  be  enforced,  can  not  be  in- 
voked. 

Where  the  two  years  limitation  can  not  be  interposed  by 
the  executor  or  administrator  to  an  action  subsequently 
brought,  the  judgment  against  him  for  the  amount  of  the  cred- 
itor's claim  can  only  be  that  it  be  paid  in  due  course  of  admin- 
istration, out  of  such  assets,  not  inventoried,,  as  may  thereafter 
be  discovered. 

It  appears  from  the  averments  of  the  declaration,  there  were 
personal  effects  of  the  estate  which  it  is  conceded  were  not 
inventoried,  sufficient  to  pay  plaintiff's  claim.  That  fact,  as  we 
have  seen,  bars  any  action,  under  the  statute,  against  the  heirs 
to  whom  real  estate  may  have  descended.  Had  it  appeared 
there  was  personal  property  belonging  to  the  estate,  and  had 
it  been  averred  it  was  not  sufficient  to  discharge  the  just  de- 
mands against  the  estate  of  decedent,  and  that  there  was  real 
estate  that  had  descended  to  the  heirs,  then,  according  to  the 
construction  heretofore  given  to  the  statute  by  this  court,  a 
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joint  action  could  be  maintained  against  the  administrator 
and  the  heirs,  and  after  the  personal  effects  had  been  exhausted, 
the  balance  of  the  judgment  could  be  enforced  against  the 
heirs  to  the  value  of  the  real  estate  that  passed  to  them.  But 
that  is  not  this  case.  Here,  the  personal  effects  were  sufficient, 
at  least  there  was  personal  property,  and  there  is  no  averment 
it  was  inadequate  to  discharge  the  just  demands  against  the 
estate  of  the  ancestor,  and  our  conclusion  is,  that  where  that 
is  the  case  no  action  will  lie  against  the  heir  or  devisee  of  real 
property.  On  reference,  it  will  be  found  these  views  are  sanc- 
tioned by  the  previous  decisions  of  this  court.  Ryan  v.  Jones, 
15  111.  1;  McCoy  v.  Morrow,  18  111.  519. 

The  judgment  will  be  reversed,  and  cause  remanded. 

Judgment  reversed. 


Jackson  Long 

v. 

Samuel  R.  Barker  et  al. 

1.  Chancery  jurisdiction — remedy  at  law.  A  party  can  have  no  stand- 
ing  in  a  court  of  equity  where  he  has  a  complete  and  ample  remedy  or 
defense  in  an  action  at  law. 

2.  The  defendant  in  an  action  of  replevin  sought  to  enjoin  the  plaintiff 
from  further  prosecution  of  the  suit,  alleging  in  his  bill  that  he  purchased 
the  property  from  one  who  deduced  title  under  a  tax  sale  which  was  irregu- 
lar and  passed  no  title;  that  the  plaintiff  in  the  replevin  suit  claimed  to  own 
the  propeity,  and  the  complainant  prayed  that  his  vendor  and  the  plaintiff 
in  replevin  be  required  to  interplead  and  settle  the  question  of  title  between 
themselves.  It  was  7teld,  all  the  matters  alleged  concerning  the  title  to  the 
property  could  be  tried  in  the  action  of  replevin,  and  there  was  therefore  no 
ground  for  the  interposition  of  a  court  of  equity. 

3.  Interpleader — -party  filing  must  make  no  claim.  Where  a  party 
claims  to  have  bought  a  personal  chattel,  such  as  a  portable  saw-mill,  and 
the  title  of  his  vendor  is  assailed  by  the  former  owner,  he  can  not  file  a  bill 
of  interpleader  by  alleging  that  his  vendor  and  the  former  owner  both  claim 
title  to  it,  and  compel  them  to  settle  the  question  of  title  to  the  property.  A 
bill  of  interpleader  will  not  lie  where  the  party  invoking  the  aid  of  the 
court  by  his  bill  claims  an  interest  in  the  subject  matter  of  the  litigation. 
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Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

Messrs.  Brown  &  Gibson,  for  the  appellant. 

Mr.  John  H.  Bailey,  for  the  appellees. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Samuel  R.  Barker,  to 
enjoin  appellant,  Jackson  Long,  from  prosecuting  an  action  of 
replevin,  which  he  had  instituted  in  the  circuit  court  of  Jasper 
county,  to  recover  the  possession  of  a  certain  steam  saw-mill, 
which  was  then  held  by  complainant  Barker,  and  which  he 
claimed  to  own.  The  cause  proceeded  to  a  hearing  upon  the 
pleadings  and  proofs,  and  a  decree  was  rendered  perpetually 
enjoining  appellant  from  removing  or  interfering  with  the 
mill.  To  reverse  that  decree  defendant  in  the  bill,  Long,  ap- 
pealed. 

The  first  question  presented  by  the  record,  and  the  only  one 
which  we  deem  it  necessary  to  determine,  as  that  will  be  deci- 
sive of  the  case,  is,  whether  the  complainant  has  an  adequate 
remedy  at  law?  If  he  has,  he  can  have  no  footing  in  a  court 
of  equity.  To  determine  this  question  a  reference  to  the  alle- 
gations in  the  bill  becomes  important.  They  are,  in  substance, 
these:  That  complainant,  on  or  about  the  1st  of  April,  1875, 
bought  of  John  T.  Coville,  one  portable  steam  saw-mill  and 
fixtures,  for  the  sum  of  $1500,  $600  of  which  was  paid  down, 
and  three  promissory  notes  were  given  for  the  balance  of  pur- 
chase money,  one  due  in  November,  1875,  one  in  July  follow- 
ing, and  the  other  in  December,  1876;  that  at  the  time  of  the 
sale,  Coville  represented  that  he  was  the  owner  of  the  mill.  It 
is  also  alleged,  that  Coville  obtained  the  property  by  purchase 
from  Weatherhold  &  Pennington ;  that  they  bought  the  mill 
for  taxes  on  the  13th  day  of  March,  1875,  from  a  collector  of 
taxes  of  a  certain  township  of  Cumberland  county;  that  Jack- 
son Long,  appellant,  claims  to  own  said  property;  that  the  tax 
sale  was  irregular  and  that  no  title  passed  under  the  tax  sale; 
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that  appellant  has  sued  out  a  writ  of  replevin,  and  the  same  is 
in  the  hands  of  the  sheriff  for  execution.  Complainant  also 
alleges,  that  after  buying  the  mill  he,  at  great  expense,  moved 
it  from  Cumberland  to  Jasper  county,  and  has  bought  a  great 
many  logs  which  are  now  on  the  ground  ready  to  be  sawed 
into  lumber,  and  if  he  is  deprived  of  the  possession  of  the 
mill  he  will  sustain  great  and  irreparable  loss.  The  complainant 
also  alleges,  that  he  is  willing  to  pay  the  purchase  money  for 
the  mill  to  any  one  entitled  to  receive  the  same,  and  to  whom 
he  can  pay  with  safety;  that  he  does  not  collude  with  Coville 
or  Long  touching  the  matters  in  controversy;  that  he  has  not 
brought  the  bill  at  the  request  of  either,  but  of  his  own  free 
will  and  accord,  being  greatly  molested,  vexed  and  harrassed 
about  the  matters  herein  set  forth. 

The  bill  prays  that  Long  and  Coville,  and  the  sheriff,  may  be 
made  parties  defendant,  and  that  defendants  may  set  forth  to 
whom  the  property  belongs,  and  that  they  interplead  and 
settle  the  matters  between  themselves,  and  that  Long  be  en- 
joined and  restrained  from  removing  the  mill,  or  any  part 
thereof. 

The  bill  contains  other  allegations,  but  a  reference  to  them  is 
not  necessary.  It  is  apparent  that  the  whole  scope  and  pur- 
pose of  the  bill  is,  to  settle  the  question  of  title  or  ownership 
of  the  mill  property.  The  appellant  claimed  to  be  the  owner 
of  the  mill.  The  complainant  also  claimed  title  by  purchase 
from  one  Coville,  who  bought  of  Weatherhold  &  Pennington, 
who  claimed  to  have  purchased  at  a  sale  for  taxes  due  from 
appellant.  Every  question  raised  as  to  the  title  of  the  prop- 
erty could  have  been  settled  in  a  court  of  law;  nor  can  we 
perceive  any  reason  for  supposing  the  remedy  at  law  was  not 
ample  and  fully  adequate.  In  the  action  of  replevin  which 
had  been  instituted  by  appellant,  if,  in  fact,  the  title  to  the 
property  was  in  the  complainant,  by  filing  a  proper  plea  he 
could  have  established  his  title  in  as  full  and  ample  a  manner 
as  in  equity.  So,  too,  if  appellant's  title  to  the  property  was 
lost  by  the  sale  for  taxes  or  otherwise,  that  fact  could  have 

28— 85th  III. 
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been  proven  and  settled  in  the  action  at  law  quite  as  well  as  in 
chancery. 

It  may,  however,  be  contended,  that,  under  the  allegations 
of  the  bill,  chancery  will  assume  jurisdiction  and  require  ap- 
pellant and  Coville  to  interplead,  and  thus  settle  the  question 
of  title  to  the  property.  A  bill  of  interpleader  will  not,  how- 
ever, lie  where  the  party  invoking  the  aid  of  the  court  by  bill 
claims  title  or  interest  in  the  subject  matter  of  the  litigation. 
Story's  Eq.  Jur.  vol.  2,  §§  807,  820.  The  correct  rule  is  stated 
by  Story  thus:  "The  true  ground  upon  which  the  plaintiff 
comes  into  equity  is.  that,  claiming  no  right  in  the  subject 
matter  himself,  he  is  or  may  be  vexed  by  having  two  legal  or 
other  processes,  in  the  names  of  different  persons,  going  on 
against  him  at  the  same  time.  He  comes,  therefore,  into  court 
upon  the  most  obvious,  equity,  to  insist  that  those  persons 
claiming  that  to  which  he  makes  no  claim,  should  settle  the 
contest  among  themselves,  and  not  with  him  or  at  his  expense 
and  hazard."  Under  this  well  established  doctrine  in  regard 
to  a  bill  of  interpleader,  there  can  be  no  ground  for  the  posi- 
tion that  complainant  can  invoke  chancery  jurisdiction  under 
this  head,  as  he  claimed  in  the  bill  to  own  the  property  him- 
self. If,  then,  we  are  correct  in  the  position  that  complainant 
had  a  full,  complete  and  adequate  remedy  at  law,  it  follows, 
that  he  could  not  resort  to  a  court  of  equity.  Wangelin  v. 
Goe,  50  111.  459;  Winkler  v.   Wmkler,  40  111.  179. 

We  do  not  propose  to  discuss  the  force  or  effect  of  the  evi- 
dence bearing  upon  the  question  of  ownership  in  the  mill 
property,  but  we  decide  merely  that  complainant  has  no  stand- 
ing in  equity;  that  the  title  to  the  property  must  be  settled  at 
law,  in  the  action  already  instituted  for  that  purpose. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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Geokge  Himeod  et  al. 

v. 

Thomas  Baugh,  for  use,  etc. 

1.  Assignment — of  judgment— garnishment  before  notice.  Until  after 
notice  of  the  assignment  of  a  judgment  against  a  party,  he  will  be  justified 
in  dealing  with  respect  16  it  as  belonging  to  the  party  recovering  the  same ; 
and  if,  before  notice  of  its  assignment,  he  is  garnisheecl  as  the  debtor  of  such 
owner,  and  is  compelled  to  pay  money  as  such  garnishee,  the  payment  so 
made  will  be  taken  as  an  extinguishment  or  satisfaction  pro  tanto  of  the 
original  judgment,  notwithstanding  it  has  been  assigned  before  the  garnishee 
proceedings. 

2.  Same — of  judgment,  subject  to  all  defenses.  The  assignee  of  a  judg- 
ment takes  it  subject  to  all  defenses  existing  at  the  time  against  the 
assignor.  The  judgment  debtor  may  set  off  a  demand  due  him  from  the 
assignor  at  the  time  of  the  assignment. 

3.  Set-off — principal  and  surety  may  set  off  debt  due  tlie  former.  In  a 
suit  against  a  party  and  his  sureties,  a  debt  or  demand  due  from  the  plain- 
tiff to  the  principal  defendant  may  be  set  off. 

4.  Surety — matter  of  defense  when  sued  jointly  with  principal.  It  seems 
that  any  matter  of  defense  not  merely  personal  in  favor  of  a  principal,  when 
sued  alone,  is  admissible  in  favor  of  the  principal  and  surety,  when  sued 
together. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
"William  H.  Snyder,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  appellants. 
Mr.  William  G.  Ease,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  upon  an  appeal  bond,  executed  by  George 
Himrod,  John  B.  Lovingston  and  Mortimer  Millard  to  Thomas 
Baugh,  on  the  31st  day  of  October,  1872,  upon  an  appeal  to 
the  circuit  court  of  St.  Clair  county  from  a  judgment  recov- 
ered by  said  Baugh  against  said  Himrod  and  A.  E.  Eilithorpe, 
on  the  30th  day  of  October,  1872,  in  the  City  Court  of  East 
St.  Louis,  for  the  sura  of  $338.95,  and  costs  of  suit. 
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The  declaration  avers,  that  at  the  April  term  of  such  circuit 
court,  on  the  20th  day  of  April,  1874,  the  judgment  appealed 
from  was  affirmed,  and  the  appeal  dismissed  for  want  of  pro- 
secution. The  breach  assigned  is  .  the  non-payment  of  the 
judgment.  The  suit  was  brought  for  the  use  of  Levi  Baugh, 
to  whom  it  is  alleged  the  judgment  was  assigned,  for  a  valuable 
consideration,  on  the  2d  day  of  June,  1874.  Judgment  was 
given  for  the  plaintiff,  the  damages  being  assessed  at  $453.90, 
and  the  defendants  appealed  to  this  court. 

The  error  assigned  is  in  sustaining  a  demurrer  to  the  de- 
fendant's special  plea  of  set-off. 

The  plea  was,  in  substance,  that  one  Neidenfeldt  obtained 
two  judgments  against  the  said  Thomas  Baugh  on  the  4th  day 
of  March,  1874,  one  for  $182.32,  and  the  other  for  $76.25; 
that,  subsequently,  there  was  a  garnishee  proceeding  instituted 
upon  the  judgments  against  the  aforesaid  Himrod  and  Elli- 
thorpe, as  garnishees  of  Thomas  Baugh,  and  that  on  the  11th 
day  of  June,  1874,  judgment  was  rendered  against  them  in 
that  proceeding  as  such  garnishees,  for  the  sum  of  $187.67, 
and  $3.60  costs  of  suit;  that,  afterwards,  on  the  5th  day  of 
September,  1874,  upon  another  like  garnishee  proceeding  upon 
said  judgments  in  favor  of  Neidenfeldt,  there  was  another 
judgment  rendered  against  Himrod  and  Ellithorpe,  as  gar- 
nishees of  Thomas  Baugh,  for  the  sum  of  $86.90,  and  $3.60 
costs,  whereby  the  said  Himrod  and  Ellithorpe  became  bound 
to  pay  the  amount  of  the  said  two  garnishee  judgments  to  the 
said  JSTeidenfeldt  instead  of  to  the  said  Thomas  Baugh;  that, 
further,  at  the  April  term,  1874,  of  the  circuit  court  of  St. 
Clair  county,  the  said  Himrod  and  Ellithorpe  recovered  a 
judgment  against  the  said  Thomas  Baugh  for  the  sum  of  $52 
and  costs,  which  is  still  unpaid  and  unsatisfied — all  of  which 
occurred  before  the  said  Himrod  and  Ellithorpe  had  any  notice 
of  the  pretended  assignment  to  Levi'  Baugh  of  the  judgment 
named  in  the  appeal  bond;  that  Himrod  and  Ellithorpe  had 
paid  the  garnishee  judgments,  and  they  were  willing  that  the 
said  several  judgments  should  be  applied  in  the  satisfaction  of 
the  judgment  of  Thomas  Baugh  against  them;  that  the  said 
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Lovingston  and  Millard  were  mere  sureties  for  Himrod  and 
Ellithorpe  in  the  appeal  bond. 

Although,  according  to  the  averment  of  the  declaration,  the 
judgment  of  Thomas  Baugh  against  Himrod  and  Ellithorpe 
was  assigned  to  Levi  Baugh  on  the  2d  day  of  June,  1874,  and 
the  garnishee  judgments  against  Himrod  and  Ellithorpe,  as 
garnishees  of  Thomas  Baugh,  wTere  not  obtained  until  after 
that  time,  as  stated  in  the  plea,  viz:  on  the  11th  of  June  and 
the  5th  of  September  thereafter,  yet  the  plea  avers  a  want  of 
any  notice  of  the  assignment  when  the  garnishee  judgments 
were  rendered. 

After  notice  of  the  assignment  of  the  judgment  to  Levi 
Bangh,  Himrod  and  Ellithorpe  would  have  been  bound  to  pay 
the  same  to  him,  and  if  they  had  had  notice  of  the  assignment 
at  the  time,  thev  might  have  made  answer  of  such  fact  in  the 
garnishee  proceeding,  and  have  protected  themselves  from  a 
judgment  against  them  as  garnishees  of  Thomas  Baugh,  as 
owing  the  judgment  to  him.  But,  until  notice  of  the  assign- 
ment, they  were  justified  in  dealing,  with  respect  to  the  judg- 
ment, as  belonging  to  Thomas  Baugh,  who  recovered  it,  and 
having  no  such  notice,  they  could  but  make  answer,  as  gar- 
nishees, of  their  indebtedness  to  Thomas  Baugh  upon  the 
judgment. 

The  garnishee  judgments  were  properly  rendered  against 
the  garnishees  without  fault  on  their  part,  and,  having  been 
paid,  should  be  held  to  operate  as  an  extinguishment  or  satis- 
faction jpro  tanto  of  this  judgment  of  Thomas  Baugh  against 
them.  Minard  v.  Lawler,  26  111.  301;  Drake  on  Attach. 
§  710. 

It  does  not  appear  that  Himrod  and  Ellithorpe  were  in- 
debted to  Thomas  Baugh  otherwise  than  upon  the  judgment 
named  in  the  appeal  bond. 

The  judgment  for  $52  and  costs,  recovered  by  Himrod  and 
Ellithorpe  against  Thomas  Baugh,  stands  upon  a  somewhat 

I  different  footing.  This  recovery  was  previous  to  the  assignment 
of  the  judgment  involved  in  this  suit.  The  assignee  took  the 
—— 
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against  the  assignor.  This  judgment,  however,  is  but  strictly 
matter  of  set-off,  and  it  is  in  favor  of  Himrod  and  Ellithorpe, 
and  not  in  favor  of  Himrod,  Lovingston  and  Millard,  these 
defendants;  and  it  is  the  general  rule,  that  demands  to  be  set 
off  must  be  mutual,  as  respects  the  parties,  due  from  the  plain- 
tiff to  the  defendant  or  defendants — that  joint  and  separate 
debts  can  not  be  set  off  against  each  other. 

But  Himrod  and  Ellithorpe  are,  here,  the  principal  debtors, 
and  Lovingston  and  Millard  only  their  sureties;  and  such  a 
circumstance  has  been  admitted,  by  some  courts  of  respectable 
authority,  as  creating  an  exception  to  the  general  rule,  they 
holding  that  a  claim  of  the  principal  debtor  against  the  plain- 
tiff may  be  set  off  in  an  action  against  the  principal  and  his 
sureties.  Mahwrin  v.  Pearson,  8  JST.  H.  539;  Concord  v. 
Pillsbury,  33  id.  310;  Brundridge  v.  Whitcomh,  1  Chipman, 
180.  We  are  inclined  to  accept  the  rule  of  these  authorities. 
It  seems  to  be  in  consonance  with  the  equitable  principles 
which  so  largely  govern  the  relation  of  principal  and  surety, 
and  we  are  struck  with  the  fitness  of  allowing  whatever,  not 
merely  personal,  would  be  matter  of  -defense  for  the  principal 
debtor,  were  he  sued  alone,  to  be  admitted  as  a  defense  in  favor 
of  the  principal  and  surety,  when  they  are  sued  together. 

The  principal  debtor  is  the  real  debtor,  and  the  surety  but 
security  for  the  payment  of  the  principal's  separate  debt;  and 
off-setting  a  demand  in  favor  of  the  principal  debtor  alone, 
when  sued  with  his  surety,  is  setting  off  against  each  other 
what  may  be  regarded  as,  essentially,  mutual  debts.  See,  too, 
Waterman  on  Set-offs,  §  237;  Bourne  v.  Bennett  et  al.  4 
Bing.  423.  In  Ex  parte  Hanson,  18  Yesey,  232,  it  was  ob- 
served by  Lord  Eldon,  in  reference  to  the  indebtedness  of 
principal  and  surety  on  a  joint  bond,  that  the  joint  debt  was 
nothing  more  than  a  security  for  a  separate  debt. 

We  are  of  opinion  that  the  court  below  erred  in  sustaining 

the  demurrer  to  this  plea,  and  the  judgment  is  reversed  and 

the  cause  remanded. 

Judgment  reversed. 
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Mr.  Chief  Justice  Soholfield  and  Mr.  Justice  Walker*. 
We  are  unable  to  concur  in  the  decision  in  this  case.  The 
rule  of  set-off  adopted  by  this  opinion  is  opposed  to  the  cur- 
rent of  authority,  if  not  the  former  decisions  of  this  court. 


The  Town  of  Gkayville 

v. 
William  F.  Whitaker. 

1.  Municipal  corporation — duty  as  to  bridges.  It  is  not  the  law,  that 
it  is  always  the  duty  of  a  municipal  corporation,  such  as  an  incorporated 
town,  to  make  bridges  in  its  streets  absolutely  secure,  or  to  fully  protect  the 
public  from  injury.  It  is  the  duty  of  such  corporation,  in  such  cases,  to 
exercise  ordinary  prudence  to  accomplish  such  results.  The  failure  to  use 
every  device  that  will  make  such  a  bridge  more  safe,  ought  not  to  be  declared 
by  the  court,  as  a  matter  of  law,  to  be  gross  negligence.  What  is  required 
by  ordinary  prudence,  should  be  submitted  to  the  jury  as  a  matter  of  fact. 

2.  Contributory  negligence  —  injury  from  defective  bridge.  If  a 
municipal  corporation  is  guilty  of  a  want  of  ordinary  care,  in  making  a 
bridge  in  its  streets  secure  from  danger,  but  not  of  gross  negligence,  in 
order  to  entitle  a  party,  injured  by  falling  off  the  same,  to  recover,  he  must 
show  that  he  did  not,  through  a  want  of  ordinary  care,  contribute  to  the 
injury. 

3.  But  if  the  jury  should  find,  from  the  evidence,  that  the  failure  of  the 
corporation  to  guard,  the  bridge  by  railing,  or  otherwise,  was  such  as  to 
constitute  gross  negligence,  then  the  party  injured  in  consequence  thereof 
need  not  show  that  he  was  entirely  free  from  negligence  contributory  to  the 
injury,  but  he  may  recover,  if  his  negligence  was  slight  in  comparison  with 
the  supposed  gross  negligence  of  the  corporation. 

# 
Appeal  from  the  Circuit  Court  of  White  county ;  the  Hon. 

Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  James  McCartney,  and  Messrs.  Partridge  &  Parker, 
for  the  appellant. 

Messrs.  Cross  &  Conger,  and  Messrs.  McDowell  &  McClin- 
tock,  for  the  appellee. 
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Opinion  of  the  Court. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action,  by  appellee  against  appellant,  for  dam- 
ages for  an  injury  to  the  person  of  appellee,  caused,  as  is 
alleged,  by  the  negligence  of  appellant,  in  failing  to  construct 
and  maintain  a  railing  along  the  side  of  a  bridge,  situate  in 
one  of  its  streets. 

Proof  in  the  case  tends  to  show  that  the  bridge  was  in  a 
part  of  the  street  not  in  the  most  frequented  part  of  the  village, 
that  the  bridge  had  no  railing  on  either  side,  and  that,  at  the 
place  where  appellee  fell,  the  bridge  was  some  eight  feet  above 
the  ground.  He  was,  at  the  time,  traveling  on  foot,  in  the 
night  time,  when  it  was  very  dark,  and  was  well  acquainted 
with  the  condition  of  the  bridge. 

The  court  instructed  the  jury  that,  "  If   *    *    *    the  bridge 

*  *  *  was  within  the  corporate  limits  of  the  town  of  Gray- 
ville. and  under  its  care,  jurisdiction  and  control,  and  *  *  * 
was  used  by  the  public  as  a  crossing  for  foot  passengers,  it  was 
the  duty  of  said  town  of  Gray  ville  tp  make  it  secure  and  fully 
protect  the  public  from  injury  thereby,  by  erecting  suitable 
and  sufficient  railings,  guards  or  barriers  to  prevent  accidents 
from  walking  off  of  said  bridge,  under  any  circumstances,  to 
persons  passing  over  said  bridge;  and  if  *  *  *  the  said 
town  of  Grayville  failed  to  make  said  bridge  safe,  by  suitable 
and  sufficient  railings,  guards  or  barriers  as  aforesaid,  and,  in 
consequence  of  such  failure,  the  plaintiff  fell  off  said  bridge, 
while  attempting  to  cross  the  same,  and  while  using  reasona- 
ble care,  and  was  thereby  injured,  he  would  be  entitled  to 
recover,"  etc. 

In  another  instruction,  the  jury  were  told,  that  "If**  *  * 
the  defendant  erected,  within  its   corporate  limits,  a  bridge, 

*  *  *  and  if,  because  said  bridge  had  no  railings  or  guards 
of  any  kind,  it  was  thereby  more  dangerous  than  it  would  have 
been  had  railings  or  guards  been  placed  there,  and  if  persons 
were  frequently  passing  over  it,  that  then  defendant  was 
guilty  of  gross  negligence"  etc. 
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The  court  erred  in  giving  each  of  these  instructions.  It  is 
not  the  law,  as  stated  in  the  instruction  first  above  quoted,  that 
it  is  always  the  duty  of  a  municipal  corporation  of  this  kind 
to  make  such  bridges  absolutely  secure,  or  to  fully  protect  the 
public  from  injury.  It  is  the  duty  of  such  corporation,  in 
such  cases,  to  exercise  ordinary  prudence  to  accomplish  such 
results.  Nor  can  the  failure  to  use  every  device  which  would 
render  the  bridge  more  safe  than  it  was,  be  declared  by  the 
court,  as  a  matter  of  law,  to  be  gross  negligence.  What  is 
required  by  ordinary  prudence  depends  upon  so  many  con- 
siderations, that  no  iron  rule  can  be  laid  down  on  the  subject, 
and  should  be  submitted,  as  a  question  of  fact,  to  the  jury. 

In  this  case,  it  should  have  been  left  to  the  jury  to  deter- 
mine, from  all  the  testimony  given,  whether  the  corporation 
has  failed  to  exercise  ordinary  prudence  in  not  guarding  the 
bridge  by  railings  or  otherwise.  If  not,  there  can  be  no  recov- 
ery. If  the  corporation  was  guilty,  in  this  respect,  of  a  want 
of  ordinary  care,  but  not  guilty  of  gross  negligence,  in  such 
case,  the  plaintiff1,  to  entitle  him  to  recover,  must  show  that 
he  did  not,  through  a  want  of  ordinary  care,  contribute  to  the 
injury,  and  this  the  jury  must  determine  from  all  the  evidence. 
If  the  jury,  from  all  the  evidence,  should  find  that  the  failure 
of  the  corporation,  in  the  respect  mentioned,  was  such  that 
its  neglect  constituted  gross  negligence,  then  the  plaintiff,  to 
recover,  need  not  show  that  he  was  entirely  free  from  negli- 
gence contributory  to  the  injury,  but  to  entitle  him  to  recover, 
in  such  case,  it  is  sufficient  for  him  to  show  that  his  negligence, 
if  any,  was  slight  in  comparison  with  the  supposed  gross  neg- 
ligence of  the  corporation. 

For  the  errors  mentioned,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial  in  conformity  to  the 
views  herein  expressed. 

Judgment  reversed. 
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James  Givens 

v. 

The  Merchants'  National  Bank  of  St.  Louis,  Mo. 

1.  Attachment — where  both  parties  are  non-residents.  It  can  not  be 
pleaded  in  abatement  to  an  attachment  suit  in  this  State,  that  both  the  plain- 
tiff and  defendant,  when  the  cause  of  action  accrued  and  the  suit  was  brought, 
were  non-residents  of  this  State  and  residents  of  the  State  of  Missouri. 

2.  Indoksement — whether  joint  or  several.  Where  the  payee  of  a  note 
indorses  the  same  in  blank,  after  which  is  indorsed  in  blank  the  names  of 
two  other  persons,  one  name  just  below  the  other,  it  will  not  be  presumed 
that  they  were  joint  indorsers  to  the  holder,  but  it  will  be  presumed  they 
were  successive  indorsers,  and  the  second  indorser  may  be  sued  alone,  with- 
out noticing  the  last  indorser. 

3.  Assignment — assignor  may  waive  presentment  and  notice.  Although 
a  note  may  be  executed  and  indorsed  in  Missouri,  where  presentment  to  the 
maker  and  notice  to  the  indorser  are  necessary  to  hold  the  latter,  yet  such 
presentment  and  notice  may  be  waived,  and  a  promise  to  pay,  with  a 
knowledge  of  the  facts,  is  sufficient  to  show  a  waiver.  A  knowledge  of  the 
facts  may  be  inferred  from  the  circumstances  surrounding  the  case. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Messrs.  Pope  &  McGinnis,  and  Messrs.  Crews  &  Haynes, 
for  the  plaintiff  in  error. 

Messrs.  Pollock  &  Keller,  and  Messrs.  Noble  &  Orrick, 
for  the  defendant  in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Defendant  in  error  recovered  a  judgment  against  plaintiff  in 
error  in  the  court  below,  as  indorser  of  a  promissory  note  by 
one  Charles  L.  Pice  to  the  St.  Louis  Marble  Company. 

The  note  was  executed  and  indorsed  in  St.  Louis,  Missouri, 
where  plaintiff  in  error  resides.  The  suit  was  commenced  by 
attachment,  and  the  first  objection  urged  is,  the  court  below 
erred  in  sustaining  a  demurrer  to  the  plea  in  abatement  of 
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plaintiff  in  error.  The  plea  alleged  that  both  plaintiff  in  error 
and  defendant  in  error  were,  when  the  cause  of  action  accrued 
and  when  the  suit  was  brought,  non-residents  of  the  State  of 
Illinois  and  residents  of  the  State  of  Missouri.  The  objection 
is  not  well  taken.  It  is  expressly  overruled  in  Mitchell  v. 
Sfioo~k,-12  111.  492.  See,  also,  Mason  v.  Burton,  54  id.  353; 
Schuttler  v.  Piatt,  12  id.  418. 

Another  objection  urged  is,  that  there  is  a  variance  between 
the  allegations  and  proofs  in  this :  The  note  offered  in  evidence 
is  indorsed  thus — 

"  St.  Louis  Marble  Co., 
By  James  G-ivens,  Pres't. 
James  Givens, 
I.  Y.  W.  Butcher." 

Dutcher  is  not  noticed  in  the  declaration.  It  is  insisted  he 
is  jointly  liable  as  indorser  with  plaintiff  in  error. 

This,  in  our  opinion,  is  a  misapprehension.  The  only  evi- 
dence from  which  such  an  inference  is  pretended  to  be  drawn, 
is  the  simple  indorsement  of  the  names  on  the  note,  in  blank, 
in  the  order  we  have  given,  and  this,  very  clearly,  instead  of 
raising  the  presumption  of  a  joint  undertaking,  authorizes  the 
presumption  that  the  undertaking  was  not  joint,  but  that  of 
successive  indorsers;  and,  in  that  view,  the  suit  was  well 
brought  against  plaintiff  in  error  alone,  without  noticing  the 
subsequent  indorser.     2  Parsons  on  Bills  and  Notes,  19. 

The  principal  contest,  however,  is,  whether  the  case  is  made 
out  in  respect  of  presentment  and  notice,  the  note  having  been 
executed  and  indorsed  in  Missouri,  and  it  being  stipulated 
that,  by  the  law  of  that  State,  proof  of  presentment  and  notice 
is  required  to  fix  the  liability  of  the  indorser. 

We  understand  the  law  in  that  State  to  be,  as  it  is  recog- 
nized in  many  of  the  other  States  and  is  laid  down  in  text 
books,  that  the  consequences  of  a  neglect  to  give  notice  of  non- 
payment of  a  bill  or  note  may  be  waived  by  the  person  entitled 
to  take  advantage  of  them,  and  that  such  yjaiver  may  be  pre- 
sumed from  a  promise,  made  after  maturity,  to  pay  the  note, 
with   full   knowledge   of  the  facts,    or   under   circumstances 
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from  which  it  is  to  be  inferred  the  party  ought  to  have  had 
full  knowledge  of  the  facts.  Chitty  on  Bills  (8th  Am.  ed.), 
533-34;  1  Parsons  on  Notes  and  Bills,  595;  Story  on  Prom. 
Notes,  §  276;  Dorsey  v.  Watson,  14  Mo.  62;  Mesne  v.  Os- 
borne, 5  id.  546. 

It  is  proved  that  plaintiff  in  error,. on  several  occasions,  after 
the  maturity  of  the  note,  promised  to  pay  it;  but  he  says  he 
was  not  aware,  at  the  time  he  made  these  promises,  that  he 
had  any  legal  defense  to  the  note.  This  maybe  true,  and  have 
resulted  simply  from  his  ignorance  of  the  law,  or  it  may  have 
been  true  because  he  was  ignorant  of  the  facts.  If  it  was  be- 
cause of  his  ignorance  of  the  law,  it  can  not  avail  him,  and  he 
must  be  charged  with  full  knowledge.  Chitty  on  Bills  (8th 
Am.  ed.),  535  a;  Story  on  Promissory  Notes,  §  362;  Parsons 
on  Notes  and  Bills,  607-8;  Tebletts  v.Dowd,  23  Wend.  378. 

It  is  said  in  Parsons  on  Notes  and  Bills,  p.  602:  "It  has 
been  sometimes  said,  that  a  waiver  can  not  be  inferred.  But 
if  by  this  is  meant  that  direct  knowledge  must  be  proved,  we 
think  it  incorrect.  Indeed,  there  does  not  appear  to  be  any 
good  reason  why  knowledge  may  not  be  proved  in  the  same 
manner  and  by  the  same  evidence  in  this  matter  as  in  any 
other.  A  jury  will  be  justified  in  "inferring  knowledge  from  a 
variety  of  circumstances,  such  as  the  situation  and  connection 
of  the  parties,  the  words  and  acts  of  the  indorser,  the  time 
which  has  elapsed  between  the  maturity  of  note  or  bill  and  the 
promise,  and  the  like."  See,  also,  Story  on  Promissory  Notes, 
§  359.  This  seems  to  have  been  recognized  by  the  court  in 
Mesne  v.  Osborne,  supra. 

Here,  in  addition  to  the  deliberate  and  unqualified  prom- 
ises of  plaintiff  in  error  to  pay  the  note,  made  after  its  matu- 
rity, there  was  this  additional  evidence: 

The  note  matured  November  1,  1873,  and  on  the  22d  of 
December,  1873,  the  following  letter  was  written  by  plaintiff 
in  error  and  sent  to  the  president  of  defendant  in  error : 
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"  St.  Louis,  Dec.  22,  1873. 
"  Lewis  B.  Parsons,  Esq.,  Pres't. 

"Dear  Sir: — In  case  you  prosecute  Charles  L.  Rice  on  his 
note  for  $10,000,  we  agree  to  reimburse  you  all  attorney's  fees 
and  other  expenses  attending  such  prosecution;  this  agreement 
not  to  interfere  or  prevent  your  bank  from  bringing  suit  against 
us,  or  either  of  us,  should  you  desire  to  do  so. 
"  Yery  respectfully, 

"  St.  Louis  Marble  Co., 
By  James  Givens,  Vice  Pres't. 
James  Givens, 
I.  Y.  W.  Dutches." 
Pursuant  to  this  request,  suit  was  instituted  by  defendant 
in  error  against  the  maker  of  the  note,  on  the  24th  of  Decem- 
ber, 1873,  in  the  Superior  Court  of  Cook  county,  Illinois,  in 
which  county  the  maker  resided,  and  judgment  therein  was 
rendered  in  favor  of  the  plaintiff  for  the  amount  due  on  the 
note,  on  the  first  Monday  of  March,  1874.     And,  thereupon, 
on  the  10th  of  April,   1874,  plaintiff  in  error  executed  and 
caused  to  be  delivered  to  the  president  of  the  bank,  the  follow- 
ing agreement,  in  writing: 

"  Should  it  be  necessary  to  institute  proceedings  to  put  C. 
L.  Kice  into  bankruptcy,  I  hereby  agree  and  bind  myself  to 
pay  any  and  all  expenses,  of  any  kind,  incurred  by  reason  of 
such  proceedings 

"  St.  Louis  Marble  Co., 
By  James  Givens,  Vice  Pres't. 
April  10,  1874.  James  Givens." 

In  conformity  with  this,  defendant  in  error  instituted,  on 
the  20th  of  April,  1874,  in  the  United  States  Court  for  the 
Northern  District  of  Illinois,  proper  proceedings  to  put  the 
maker  of  the  note  into  bankruptcy,  which  resulted,  in  due 
time,  in  a  decree  to  that  effect.  Execution  was  issued  on  the 
judgment,  and  returned  "no  property  found,"  and  nothing 
was  realized  from  the  proceedings  in  bankruptcy.  Other  evi- 
dence clearly  shows  the  insolvency  of  the  maker  of  the  note  at 
the  time  of  its  maturity. 
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"We  think  the  evidence  is  abundantly  sufficient  to  show  that 
plaintiff  in  error  had  full  notice  of  all  the  facts  affecting  his 
rights  when  he  made  the  promise  of  payment.  He  knew  the 
note  was  due  and  was  unpaid.  He  knew  what  notice  had  been 
given  himself  of  its  presentment  and  non-payment,  and  he, 
evidently,  also  knew  that  the  solvency  of  the  maker  was,  at 
least,  very  doubtful. 

We  think  the  judgment  is  substantially  right,  and  that  it 
should  be  affirmed. 

Judgment  affirmed. 


John  Rudesill  et  al. 

v- 
County  Court  of  Jefferson  County,  for  use,  etc. 

1.  Pleading  and  evidence — admission  by  plea  of  non  est  factum.  In 
an  action  of  debt  upon  tlie  second  bond  given  by  a  justice  of  the  peace, 
where  the  declaration  recites  the  giving  of  a"  prior  bond,  and  notice  by  the 
surety  to  give  a  new  bond,  the  plea  of  non  est  factum,  verified,  without  any 
other  plea,  admits  all  the  allegations  of  the  declaration,  except  the  execu- 
tion of  the  bond  sued  on. 

2.  Alteration — its  materiality.  After  the  execution  of  a  new  bond  by 
a  justice  of  the  peace  in  pursuance  of  a  notice  by  his  surety  in  the  original 
bond,  the  clerk  of  the  county  court,  on  its  return  to  him,  and  without  the 
knowledge  or  consent  of  the  sureties,  inserted  therein,  after  the  recital  of 
the  election,  etc.,  the  words  "  and  given  up  by  A  B,  his  security  on,  etc.,  and 
required  to  file  new  bond  as  such  justice  of  the  peace:"  Held,  that  the 
alteration  was  immaterial,  as  it  did  not,  in  the  least,  increase  or  lessen  the 
undertaking  of  the  sureties,  and  did  not  render  the  bond  void. 

3.  Same — material  alteration  in  official  oond  avoids  it.  It  is  no  doubt 
true,  that  a  material  alteration  of  an  official  bond,  increasing  the  liability  of 
the  sureties,  without  their  consent,  would  release  them  from  the  obligation 
they  had  assumed  in  the  execution  of  the  instrument. 

4.  Official  bond  of  justice  of  the  peace.  The  statute  requiring  a  justice 
of  the  peace  to  file  a  new  bond,  on  notice  of  a  surety  of  his  unwillingness  to 
stand  security  longer,  does  not  require  the  new  bond  to  contain  a  statement 
or  recital  other  or  different  from  a  bond  filed  in  the  first  instance.  It  is 
the  surety's  notice,  filed  with  the  county  clerk,  which  is  the  authority  for 
the  new  bond,  and  not  any  recitals  inserted  therein. 
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5.  The  notice  which  the  surety  gives  to  the  county  clerk  is  required  to 
be  filed,  and  when  filed,  it  becomes  a  part  of  the  files  of  his  office,  and 
when  the  question  arises  whether  the  justice,  in  filing  a  new  bond,  has 
acted  under  and  in  pursuance  of  the  statute,  resort  may  be  had  to  the  notice 
for  the  purpose  of  showing  that  fact. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  Thos.  S.  Casey,  for  the  appellants. 

Messrs.  Pollock  &  Keller,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

1  This  was  an  action  of  debt,  on  an  official  bond  of  William 
D.  Watson,  as  justice  of  the  peace.  The  appellants,  who  were 
sureties  on  the  bond,  pleaded  non  est  factum,  verified  by- 
affidavit,  upon  which  issue  was  taken,  which  was  the  only  issue 
made  by  the  pleadings.  It  is  averred  in  the  declaration,  that 
Watson  was,  on  the  5th  day  of  April,  1870,  elected  a  justice 
of  the  peace  in  Mt.  Yernon  township,  Jefferson  county;  that 
on  the  11th  day  of  the  same  month  he  filed  a  bond  as  such 
justice,  with  Isaac  Garrison  as  surety,  which  was  approved; 
that  Watson  took  the  oath  of  office,  received  his  commission, 
and  entered  upon  the  duties  of  his  office.  The  declaration 
also  avers  that,  on  the  21st  day  of  June,  1871,  Isaac  Garrison, 
upon  application  for  that  purpose,  was  released  from  the 
obligation  of  the  bond,  and  Watson  was  required  to  file  an 
additional  bond  as  such  justice;  that  the  said  Watson  did, 
on  the  22d  day  of  June,  1871,  file  a  new  bond  as  justice, 
with  the  appellants  as  sureties,  which  was  accepted,  and 
filed  by  the  county  clerk  of  Jefferson  county,  which  writing 
obligatory  became  and  was  the  official  bond  of  said  Wil- 
liam D.  Watson,  as  justice  of  the  peace,  the  substance  of 
which  is  set  out  in  the  declaration.  The  declaration  also 
contains  the  averment  that,  after  the  new  bond  was  filed  and 
accepted  by  the  county  clerk,  the  said  Watson  exercised  and 
performed  the  duties  of  justice  of  the  peace;  that  afterwards, 
and  in  the  year  1873,  a  judgment  was  obtained  before  said 
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justice  for  a  certain  sum  of  money,  which  he  subsequently 
collected,  and  failed  and  refused  to  pay  over,  as  required  by 
the  terms  and  conditions  of  his  bond. 

The  averments  of  the  declaration,  that  Garrison  was  released 
as  surety  of  the  justice,  upon  notice  to  the  county  clerk  for 
that  purpose,  and  that  Watson,  the  justice,  was  required  and 
did  file  a  new  bond  as  justice  of  the  peace,  on  the  22d  day  of 
June,  1871,  are  admitted  by  the  pleadings,  and  were  not  nec- 
essary to  be  proven,  as  the  plea  of  non  est  factum  only  denied 
the  execution  by  them  of  the  bond  described  in  the  declara- 
tion. Pritchett  v.  The  People,  1  G-ilm.  525;  Gardner  v. 
Gardner,  10  Johns.  46. 

The  bond  executed  by  appellants,  upon  which  the  action  was 
brought,  conformed  to  the  requirements  of  sec.  11,  chap.  59, 
Gross  Stat,  of  1869,  p.  393,  which  was  in  force  when  it  was 
executed.  But  after  it  had  been  executed  by  appellants,  and 
when  it  was  taken  by  the  justice  to  the  county  clerk  for 
approval,  he,  without  the  knowledge  or  consent  of  the  sureties, 
inserted  in  the  bond,  after  the  recital  that  "Watson  was  elected 
a  justice  of  the  peace  in  the  Mt.  Yernon  precinct,  Jefferson 
county,  on  the  5th  day  of  April,  1870,  the  following  words: 
"  And  given  up  by  Isaac  Garrison,  his  security,  on  the  21st 
day  of  June,  1871,  and  required  to  file  new  bond  as  such  jus- 
tice of  the  peace." 

This  alteration  in  the  bond  by  the  county  clerk,  it  is  con- 
tended by  appellants,  was  a  material  one,  and  rendered  the 
bond  void  as  to  them,  and,  on  account  thereof,  they  are  not 
liable  for  the  acts  or  official  misconduct  of  the  justice.  It  is, 
no  doubt,  true,  that  a  material  alteration  of  an  official  bond, 
which  would  increase  the  liability  of  the  sureties,  without  their 
consent,  might  release  them  from  the  obligation  they  had 
assumed  by  the  execution  of  the  instrument.  Parsons  on  Con- 
tracts, Yol.  2,  p.  718,  states  the  rule  thus:  "  If  the  alteration 
does  not  vary  the  meaning  of  the  instrument,  or  does  not 
affect  its  operation,  there  is  no  good  reason  why  it  should 
make  the  instrument  void."  What  is  here  quoted,  is  believed 
to  be  in  harmony  with  the  current  of  authority  on  the  ques- 
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tion.  It  is  not  claimed,  that  the  alteration  in  the  bond  was 
made  with  the  design  to  injure,  or  for  the  purpose  of  defraud- 
ing any  person.  The  clerk,  on  the  return  of  the  bond  to  him 
for  approval,  added  the  inserted  words,  no  doubt,  with  the 
view  of  making  the  bond  conform  to  a  supposed  requirement 
of  the  statute,  regarding  them  merely  as  a  clerical  omission 
of  the  scrivener  who  drafted  the  instrument.  It  is  true,  the 
clerk  had  no  right  to  change  the  bond  in  any  respect  after  it 
was  executed,  unless  the  obligors  were  all  present,  and  con- 
sented. But  we  do  not,  however,  regard  the  alteration  as  a 
material  one.  The  words  added  did  not  enlarge  the  liability 
of  the  parties  who  executed  the  instrument,  nor  did  they 
detract  from,  or  in  any  manner  lessen,  their  obligation.  The 
argument  of  appellants  is,  if  the  bond  had  been  filed  and 
approved  June  22, 1871,  without  the  recitation  that  the  justice 
had  qualified  within  twenty  days  after  his  election  in  1870,  as 
required  by  section  13,  of  the  statute,  supra,  and  after  that 
time  had  been  required  to  file  a  new  bond,  such  bond  would 
have  been  void,  as  it  showed  upon  its  face  that  the  justice  had 
been  elected  April  5th,  1870,  and  hence,  his  office  had  become 
vacant  on  account  of  a  failure  to  file  a  bond  within  twenty 
days  after  his  election. 

A  sufficient  answer,  however,  to  the  position  is,  the  statute 
does  not  require  a  justice's  bond,  where  he  has  been  notified 
to  give  new  or  additional  security,  to  contain  a  recitation  of 
the  facts  which  required  the  execution  of  the  instrument. 
Under  the  provisions  of  sections  7,  8,  9  and  10,  chap.  78,  Gross' 
Stat,  of  1869,  p.  471,  "where  a  surety  on  the  bond  of  a  justice 
of  the  peace  shall  file  with  the  county  clerk,  a  notice  that  he 
is  unwilling  longer  to  be  security  for  such  justice,  it  is  the 
duty  of  the  county  clerk  to  notify  the  justice  to  file  a  new 
bond,  and  in  case  such  bond  shall  not  be  filed  within  ten  days, 
the  office  becomes  vacant.  But  these  provisions  of  the  statute, 
which  provide  for  and  require  the  filing  of  a  new  bond,  do  not 
require  the  bond  to  be  filed  to  contain  any  recitation  or  state- 
ment, other  or  different  from  a  bond  filed  by  a  justice  of  the 
peace  in  the  first  instance.  It  is  the  notice  given  by  the 
29— 85th  III. 
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surety  of  the  justice,  that  he  is  unwilling  longer  to  be  security 
of  and  for  the  justice,  filed  with  the  county  clerk,  which  is  the 
authority  for  the  new  bond,  and  not  any  recitations  that  may 
be  inserted  therein.  When  the  bond  is  filed  within  ten  days 
after  the  justice  is  notified,  the  demands  of  the  statute  are 
satisfied,  and  the  officer  continues  in  office,  although  there  may 
be  no  allusion  to  the  fact  that  the  bond  was  given  in  pursuance 
of  a  notice  required  by  the  statute. 

The  notice  which  the  security  gives  to  the  county  clerk  is 
required  to  be  filed,  and  when  filed,  it  becomes  a  part  of  the 
files  of  his  office;  and  when  the  question  arises,  whether  the 
justice,  in  filing  a  new  bond,  has  acted  under  and  in  pursuance 
of  the  statute,  resort  may  be  had  to  the  notice  for  the  purpose 
of  proving  the  bond  was  filed  in  pursuance  of  law.  The  money, 
to  recover  which  this  action  was  brought,  was  collected  by  the 
justice  of  the  peace  in  his  official  capacity.  The  bond  exe- 
cuted by  appellants  was  given  to  indemnify  the  public  as 
against  the  official  misconduct  of  their  principal,  the  justice, 
and  it  would  be  contrary  to  justice  and  a  sound  construction 
of  the  statute  to  allow  appellants  to  escape  a  responsibility 
which  they  have  voluntarily  assumed,  upon  a  mere  techni- 
cality. 

We  are  satisfied  the  judgment  of  the  circuit  court  was  cor- 
rect, and  it  will  be  affirmed. 

Judgment  affirmed. 


David  T.  Phillips 
v. 
John  D.  Hood. 

1.  Discontinuance — waiver  by  appearance  and  trial  without  objection.  If 
a  suit  in  the  county  court  is  discontinued  by  being  oft*  the  docket  for  several 
terms,  yet  if,  on  appeal  from  the  judgment  of  the  county  court  to  the  circuit 
court,  the  parties  appear  and  go  to  trial  without  objection,  the  discontinu- 
ance, if  any,  will  be  waived. 
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2.  Trial  by  jury — waiver.  Where  the  record  shows  the  trial  by  the 
court,  and  no  order  waiving  a  jury,  and  that  the  parties  were  present,  and 
it  does  not  appear  that  any  objection  was  interposed,  there  will  be  no  error. 
It  will  be  a  waiver  of  the  right  to  have  a  jury  trial. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  Thomas  S.  Casey,  for  the  appellant. 

Messrs.  Pollock  &  Keller,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  plaintiff  in  this  suit  recovered  a  judgment  in  the  county 
court  of  Jefferson  county,  from  which  an  appeal  was  taken  by 
the  defendant  to  the  circuit  court  of  the  county,  where  the 
judgment  was  affirmed,  and  the  defendant  took  the  present 
appeal  to  this  court. 

It  is  objected  that  the  cause  was  off  the  docket  of  the  county 
court  from  the  January  term,  1874,  to  the  June  term,  1875, 
whereby  the  suit  was  -discontinued.  "Without  stopping  to 
examine  whether  such  be  the  fact, — were  it  so,  the  subsequent 
appearance  of  both  parties  in  the  suit  in  the  circuit  court  on 
appeal,  without  making  the  objection,  was  a  waiver  thereof. 
Randolph  Co.  v.  Balls,  18  111.  29;  Birks  v.  Houston.  63  id.  77. 

It  is  next  objected  that,  in  the  county  court,  the  cause  was 
tried  by  the  judge  of  that  court  without  a  jury,  and  that  the 
record  does  not  show  that  appellant  waived  his  right  to  a 
jury,  as  it  should  have  done,  there  being  an  issue  of  fact,  ac- 
cording to  Archer  v.  Spillman,  1  Scam.  553.  The  record 
shows  the  appearance  of  both  the  parties  at  the  time,  and  in 
Burgwin  v.  BabcocJc,  11  111.  28,  it  was  held,  that  in  the  case 
of  such  a  trial,  where  the  parties  are  present,  and  interpose  no 
objections,  they  waive  their^ right  to  have  the  cause  submitted 
to  a  jury,  and  acquiesce  in  the  trial  by  the  court. 

It  is  further  insisted  that  the  verdict  is  not  sustained  by  the 
evidence.  There  is  some  conflict  in  the  testimony,  but  we 
regard  it  as  fully  warranting  the  verdict. 

The  judgment  will  be  affirmed.  Judgmmt  affirmed. 
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Theodore  Sontag 


Abram  Gooding. 

Evidence — relevancy,  as  rebutting.  Where  the  plaintiff  sued  to  recover 
back  money  paid  to  the  defendant  for  a  title  to  land  which  the  defendant 
could  not  procure,  and  the  defendant  gave  evidence  tending  to  show  that  the 
money  was  paid  for  professional  services  only,  and  the  plaintiff  then  offered 
to  prove  that  certain  proceedings  were  void  which  defendant  relied  on  as  evi- 
dence of  title  under  the  deed  procured  by  him  as  plaintiff's  attorney,  which 
the  court  refused  to  admit:  Held,  that  the  evidence  did  not  tend  to  rebut 
the  proofs  made  by  defendant,  and  was  irrelevant,  and  properly  rejected. 

"Writ  of  Error  to  the  Circuit  Court  of  Monroe  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Winxelman  &  Kickert,  for  the  plaintiff  in  error. 
Mr.  H.  C.  Talbott,  for  the  defendant  in  error. 

Per  Curiam:  Plaintiff  in  error  sued  defendant  in  error,  in 
the  circuit  court,  to  recover  the  sum  of  $300  which  plaintiff 
had,  before  that,  paid  to  defendant. 

Plaintiff  claimed,  and  gave  evidence  tending  to  prove,  that 
the  money  so  paid  was  paid  as  the  price  of  a  good  and  unin- 
cumbered title  to  certain  lands  which  defendant  undertook  to 
procure  and  cause  to  be  conveyed  to  him.  Evidence  tended 
to  show  that  defendant  had  conducted  for  plaintiff  certain 
proceedings,  through  which  plaintiff  got  a  deed  to  the  prop- 
erty, but  that  defendant  did  not  procure  a  good  and  unincum- 
bered title,  nor  cause  such  a  title  to  be  so  conveyed  to  plaintiff. 

Defendant,  without  pretending  that  he  had  complied  with 
the  supposed  agreement,  (alleged  by  plaintiff  to  have  been 
made  to  procure  for  him  such  title)  denies  that  the  money  was 
paid  for  any  such  consideration,  and  gave  evidence  tending  to 
show  that  the  sum  of  $300  in  controversy  was  simply  paid  to 
him  as  compensation  for  professional  services  before  that  time 
rendered. 
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Then  plaintiff  offered  to  prove  that  certain  proceedings 
were  void  which  were  used  and  relied  upon  by  defendant  as  a 
/oundation  for  the  title  and  deed  which  he  did  procure  for 
plaintiff,  in  the  matters  managed  by  defendant  as  his  attorney. 
This  proof  was  excluded. 

Counsel  for  plaintiff  in  error  insist  that  this  proof  should 
have  been  received.  This  position  is  not  sound.  It  tended  in 
no  way  to  rebut  any  of  the  proofs  offered  by  defendant.  De- 
fendant had  not  attempted  to  deny  the  breach  of  such  a  bar- 
gain, if  made,  but  placed  his  defense  upon  a  flat  denial  that 
he  ever  made  such  a  bargain.  This  was  the  only  issue  upon 
the  evidence,  when  this  rejected  evidence  was  offered.  The 
circuit  court  was  right  in  rejecting  it  as  not  relevant  to  the 
point  in  controversy.  The  receiving  of  the  proof  could  not 
have  aided  the  plaintiff.     Its  rejection  did  him  no  harm. 

Counsel  on  both  sides  have  argued  elaborately  questions 
relating  to  the  competency  and  legal  effect  of  the  offered  evi- 
dence for  the  purpose  proposed.  Upon  the  view  we  have  taken, 
it  is  unnecessary  to-  decide  the  questions  so  raised. 

On  the  evidence  in  the  record,  we  find  no  such  disregard  by 
the  jury  of  the  weight  of  the  evidence  as  called  for  a  new 
trial. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Catharine  Hoffman  et  al. 

v. 

Peter  Wilding. 

1.  Heirs — whether  they  may  be  sued  alone  for  ancestor's  debt.  A  creditor 
can  not  maintain  an  action  against  heirs,  on  a  debt  of  their  deceased  ances- 
tor, without  also  joining  the  personal  representative  of  the  deceased  as  a 
co-defendant,  except  in  two  cases — first,  where  a  judgment  has  already  been 
obtained  against  him,  and  there  are  no  assets  in  his  hands  for  its  payment, 
and  second,  where  the  estate  has  not  been  administered  on  within  one  year 
from  the  death  of  the  ancestor. 
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2.  The  personal  estate  of  a  deceased  person  is  the  primary  fund  for  the 
payment  of  his  debts,  and  a  resort  to  the  realty  can  not  be  had  until  the 
personal  estate  is  exhausted.  Therefore,  a  creditor,  before  suing  the  heirs, 
should  sue  the  personal  representative,  even  though  the  personal  assets  are 
insufficient  to  pay  all  the  debts,  or  in  case  the  personal  estate  is  not  suffi- 
cient, he  may  sue  the  administrator  and  the  heirs  of  the  deceased  jointly, 
and  then  the  assets  in  the  hands  of  the  administrator  are  first  to  be  applied 
in  payment  of  the  judgment. 

3.  In  an  action  by  a  creditor,  against  the  heirs  of  a  deceased  person,  on  a 
note  due  from  their  ancestor,  the  declaration,  after  showing  the  indebtedness, 
alleged,  in  substance,  that  the  deceased  left  real  and  personal  property  to 
the  value  of  $20,000 ;  that  the  personal  property  was  insufficient  to  pay  his 
debts;  that  the  real  estate  had  been  sold  and  converted  into  money,  by  the 
heirs,  before  the  commencement  of  this  suit;  that  the  note  remains  unpaid, 
and  that  the  defendants  are  the  heirs,  and  inherited  the  estate  of  said 
deceased :  Held,  that  the  declaration  failed  to  show  sufficient  grounds  for 
omitting  to  join  the  personal  representative  as  co-defendant  with  the  heirs. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  William  Winkelman,  for  the  appellants. 

Messrs.  Kase  &  Hinchcliffe,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in 
the  circuit  court  of  St.  Clair  county,  against  appellants,  as 
heirs  at  law  of  Paul  JSTenninger,  deceased,  to  recover  the 
amount  of  a  promissory  note  given  by  the  deceased,  in  his 
lifetime,  (February  26, 1866,)  to  appellee,  for  $645.65,  payable 
in  one  year  from  the  date  thereof,  with  interest  at  the  rate  of 
ten  per  cent. 

The  declaration  alleges  that  Paid  Wenninger,  in  his  lifetime, 
executed  the  note  sued  on ;  that  he  left  real  and  personal  prop- 
erty of  the  value  of  $20,000;  that  the  personal  property  was 
insufficient,  to  pay  and  satisfy  his  debts;  that  the  real  estate 
had  been  sold  and  converted  into  money,  by  the  heirs,  before 
the  commencement  of  this  suit;  that  the  note  remains  unpaid, 
and  that  appellants  and  the  other  parties  impleaded  with  them 
are  the  heirs,  and  inherited  the  estate  of  Paul  Wenninger, 
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deceased.  These  are  substantially  the  allegations  in  the  decla- 
ration. 

The  appellants  interposed  a  general  demurrer  to  the  decla- 
ration, which  the  court  overruled.  Appellants  elected  to  abide 
l?v  the  demurrer,  and  the  court  rendered  judgment  against 
them  for  the  amount  of  the  note  and  interest. 

It  will  be  observed  that  the  declaration  does  not  allege  that 
the  estate  of  the  deceased  was  not  administered  upon  within 
one  jear  after  the  death  of  Paul  Wenninger;  nor  does  it  aver 
that  a  judgment  was  obtained  against  the  administrator  of  the 
estate.  As  the  administrator  was  not  joined  in  this  action 
with  the  heirs,  it  is  contended  the  declaration  is  defective  in 
not  containi rig  one  of  the  two  averments,  and  the  action  can 
not  be  maintained. 

At  the  common  law,  an  heir  was  not  liable  for  the  debts  of 
the  ancestor,  in  respect  of  lands  descended,  except  in  particu- 
lar cases,  such  as  debts  due  on  specialties,  in  which  the 
ancestor  expressly  bound  the  heir,  and  on  judgments  recov- 
ered against  the  ancestor  and  recognizances  acknowledged  by 
him;  and  where  the  heir  aliened  the  lands  before  suit  brought, 
the  creditor  was  without  remedy  against  him.  Ryan  v.  Jones, 
15  111.  1;  Bacon's  Abridgment,  (vol.  4)  616. 

As  the  debt'  upon  which  this  action  was  brought  does  not 
fall  within  any  of  the  specified  cases  in  which,  at  common  law, 
the  heir  would  be  liable,  if  the  action  can  be  maintained,  it 
must  be  under  the  provisions  of  our  statute. 

Section  12,  chapter  59,  Statutes  of  1874,  p.  542,  fixes  the  lia- 
bility of  the  heir  or  devisee  in  certain  cases.  It  declares, 
when  any  lands  or  hereditaments,  or  any  rents  or  profits  out 
of  the  same,  shall  descend  to  any  heir,  or  be  devised  to  any 
devisee,  and  the  personal  estate  of  the  ancestor  of  such  heir, 
or  devisor  of  such  devisee,  shall  be  insufficient  to  discharge 
the  just  demands  against  such  ancestor  or  devisor's  estate, 
such  heir  or  devisee  shall  be  liable  to  the  creditor  of  their 
ancestor  or  devisor,  to  the  full  amount  of  the  lands,  or  rents 
and  profits  out  of  same,  as  may  descend  or  be  devised  to  said 
heir  or  devisee. 
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Section  11  of  the  same  chapter  provides  the  mode  in  which 
the  creditor  may  obtain  a  remedy.  This  section  is,  in  sub- 
stance, like  section  6,  chapter  44,  Revised  Statutes  of  1845, 
which  was  passed  upon  by  this  court  in  Ryan  v.  Jones,  supra. 
It  was  there  held,  that  the  creditor  might,  first,  sue  the  per- 
sonal representatives  and  heirs  jointly;  second,  he  may  sue 
the  personal  representatives  and  devisees  jointly;  third,  he 
may  sue  the  personal  representatives  and  heirs  and  devisees 
jointly.  The  personal  representative  must  be  joined  in  the 
action,  as  the  personal  estate  is  the  primary  fund  for  the  pay- 
ment of  the  debts.  It  was  further  held  by  the  court,  that 
there  were  but  two  cases"  in  which  the  personal  representative 
need  not  be  joined — one,  where  a  judgment  had  been  obtained 
against  the  personal  representative,  and  there  were  no  assets 
in  his  hands  for  its  payment  as  provided  by  section  14  of  chap- 
ter 44,  supra,  and  the  other,  where  the  estate  was  not  admin- 
istered on  within  one  year  from  the  death  of  the  testator  or 
intestate,  as  provided  in  section  15  of  the  same  statute.  It 
was  expressly  held,  that  these  two  were  the  only  cases  in  which 
the  statute  authorized  an  action  to  be  maintained  against  the 
heir  or  devisee,  without  joining  the  executor  or  administrator. 
Under  the  construction  of  the  statute  in  Ryan  v.  Jones,  it 
seems  clear  that  the  declaration  was  insufficient;  but  appellee 
claims  that  the  averment  in  the  declaration,  that  the  personal 
property  of  the  deceased  was  insufficient  to  pay  his  debts, 
obviates  the  necessity  of  joining  the  administrator.  We  do 
not,  however,  understand  the  averment  meets  the  spirit  or 
substantial  requirements  of  the  statute.  The  personal  estate 
is  regarded  as  the  primary  fund  for  the  payment  of  debts  of  a 
deceased  person.  Resort  can  not  be  had  to  real  estate  until 
the  personal  estate  has  been  exhausted.  The  averment  of  the 
declaration  maybe  true,  and  yet  there  may  have  been  personal 
estate  enough  to  pay  one-half  or  three-fourths  of  appellee's 
claim.  If  such  was  the  case,  and  an  administrator  was  ap- 
pointed, it  was  his  duty  to  present  his  claim  for  allowance, 
and  to  share  ratably  with  other  creditors  in  the  assets  of  the 
estate.     But  suppose  an  administrator  was,  in  fact,  appointed 
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within  one  year  from  the  death  of  the  deceased,  and  suppose 
appellee  neglected  and  failed  to  exhibit  his  claim  for  allowance 
within  two  years  from  the  grant  of  letters  of  administration. 
If  snch  was  the  case,  and  the  administrator  had  been  joined 
in  this  action  as  a  defendant,  as  the  statute  requires,  it  is 
obvious  the  administrator  might  have  successfully  pleaded  the 
two  years  statute  of  limitations  in  bar  of  the  action;  but  if 
this  could  not  have  been  done,  for  aught  that  appears,  there 
may  yet  remain  assets — proceeds  of  the  personal  estate — in 
the  hands  of  the  administrator  which  might  have  been  reached 
in  satisfaction,  in  whole  or  in  part,  of  a  judgment,  bad  the 
administrator  been  joined  in  the  action,  and  a  judgment  ren- 
dered against  him ;  but  it  is  unnecessary  to  add  illustrations 
showing  the  necessity  for  joining  the  administrator,  if  one 
was  appointed  within  one  year  from  the  death  of  the  deceased. 
The  plain  demands  of  the  statute  required  it,  and,  as  the  aver- 
ments of  the  declaration  do  not  contain  a  state  of  facts  which 
would  authorize  the  action  without  the  administrator  had  been 
joined,  we  perceive  no  ground  upon  which  the  declaration  can 
be  sustained. 

The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Jeeemiah  Swartzbaugh 

v. 

The  People  of  the  State  of  Illinois. 

1.  Indictment  for  killing,  wounding,  etc.,  domestic  animals.  An  indict- 
ment for  malicious  mischief  in  wounding  horses,  is  not  bad  because  it  fails 
to  aver  that  the  horses  were  domestic  animals. 


2.  Same — negativing  proviso.  An  indictment  under  sec.  203  of  the  Crim- 
inal Code,  for  wounding,  etc.,  of  horses,  need  not  negative  the  proviso  by 
stating  that  they  were  not  so  wounded,  maimed  and  disfigured  by  the  de- 
fendant's putting  out  poison  to  destroy  sheep-killing  dogs.    Had  the  charge 
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been  in  respect  to  dogs,  it  seems  it  would  have  been  necessary  to  negative 
the  proviso. 

3.  Convening  order — should  appear  in  the  record.  If  the  transcript  of 
the  record  in  a  criminal  case  fails  to  show  any  convening  order  of  the  court 
at  the  term  the  defendant  is  tried,  the  judgment  of  conviction  will  be  re- 
versed.   It  is  not  enough  that  the  clerk  states  there  was  such  a  term. 

Writ  of  Error  to  the  Circuit  Court  of  Edwards  county. 

This  was  an  indictment,  in  the  court  below,  against  Swartz- 
baugh.  It  is  alleged  in  the  first  count,  that  on  a  certain  day, 
at,  etc.,  the  defendant  "  unlawfully,  willfully  and  maliciously 
did,  then  and  there,  by  shooting  and  cutting,  wound,  maim 
and  disfigure  two  bay  mares,  the  said  bay  mares  then  and 
there  being  the  property  of,"  etc.,  "then  and  there  of  the 
value,"  etc.,  "contrary  to  the  form  of  the  statute,"  etc. 

The  second  count  alleged,  that  on  a  day  named,  at,  etc.,  the 
defendant  "  unlawfully,  willfully  and  maliciously,  did  then  and 
there  wound,  maim  and  disfigure  two  horses,  the  property  of," 
etc.,  "  then  and  there  being,  by  shooting  and  cutting  the  said 
horses,  with  intent  in  him,"  the  said  defendant,  "  then  and 
there,  that  the  life  of  the  said  horses  should  be  thereby  de- 
stroyed, contrary  to  the  form  of  the  statute,"  etc. 

A  trial  resulted  in  the  conviction  of  the  defendant,  and  judg- 
ment was  entered  accordingly.  He  thereupon  sued  out  this 
writ  of  error. 

Messrs.  Hanna  &  Adams,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case,  plaintiff  in  error  entered  a  motion  in  the  court 
below  to  quash  the  indictment,  which  was  overruled.  A  trial 
was  had,  resulting  in  a  conviction.  A  motion  in  arrest  of 
judgment  was  denied,  a  fine  of  $300  was  imposed,  and  a  judg- 
ment for  the  same  and  for  the  costs  of  the  proceeding  was 
entered,  to  reverse  which  this  writ  of  error  is  prosecuted,  and 
errors  assigned  on  the  record. 

It  is  urged  that  the  indictment  is  defective  because  it  fails 
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to  aver  that  the  horses  were  domestic  animals.  This  is  imma- 
terial, as  no  person  of  the  least  intelligence  could  fail,  from  the 
indictment,  to  know  that  the  charge  was  made  under  the  203d 
section  of  the  Criminal  Code.  All  know  that  we  have  none 
but  domestic  horses,  and  injuring  them  in  the  manner  pro- 
hibited by  the  statute  constitutes  the  offense.  Plaintiff  in 
error  could  not  but  have  understood  the  charge  he  was  called 
upon  to  defend.  In  this  respect  this  indictment  is  sufficient, 
as  it  fully  conforms  to  the  108th  section  of  the  Criminal  Code. 

It  is  also  urged,  that  the  proviso  in  the  203d  section  was  not 
negatived  in  the  indictment.  To  have  done  so  in  this  indict- 
ment would  have  been  entirely  foreign  to  the  case.  To  have 
averred  that  the  horses  were  not  so  wounded,  maimed  and  dis- 
figured by  the  defendant's  putting  out  poison  to  destroy  sheep- 
killing  dogs,  would  have  been  foreign  to  the  case.  It  is  be- 
yond our  comprehension  to  understand  why  so  unnecessary  an 
averment  should  have  been  made.  It  could  answer,  in  this 
case,  no  possible  purpose,  as  it  would  have  been  useless  and 
wholly  without  reason,  and  the  law  can  never  require  such  ab- 
surdities. Had  this  been  an  indictment  for  killing,  wounding 
or  maiming  dogs,  then,  we  presume,  it  would  have  been  neces- 
sary to  have  negatived  the  proviso  of  the  section,  but  it  has  no 
application  to  horses. 

It  is  urged  that  there  is  nowhere  in  the  record  a  convening 
order  for  the  April  term,  1876,  at  which  it  is  claimed  plaintiff 
in  error  was  convicted.  We  have  examined  the  record  filed 
in  this  case,  and  fail  to  find  any  such  order.  The  transcript 
states,  that  at  the  April  term,  1876,  of  the  court,  certain  pro- 
ceedings were  had,  amongst  which  was  the  trial  and  conviction 
of  plaintiff  in  error.  Such  an  order  should  appear,  as  was  held 
in  the  case  of  Planing  Mill  Co.  v.  The  City  of  Chicago,  56 
111.  304.  The  clerk,  it  is  true,  says  in  the  transcript,  that  there 
was  an  April  term,  but  the  statement  is  only  his  conclusion. 
The  record  of  the  court  should  have  shown  how  the  court  was 
organized,  and  he  should  have  copied  the  convening  order  into 
the  transcript,  that  it  might  appear  whether  there  was  a  court 
regularly  organized.     The  objection  is  raised,  and  we,  from  an 
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inspection  of  the  transcript,  are  unable  to  say  whether  there 
was  a  legally  organized  court  in  session.  If  there  was  such  a 
jplacita  in  the  records  of  the  case,  it  is  singular  that  the  State's 
attorney  did  not  procure  a  copy  of  the  order,  and  file  it  with 
the  transcript  in  this  court,  and  thus  have  obviated  the  ob- 
jection. 

The  judgment  of  the  court  below,  on  the  record  before  us, 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


St.  Louis,  Vandalia  and  Terre  Haute  B,.  B>.  Co. 

v. 
Christopher  C.  Funk." 

1.  Evidence — to  overcome  prima  facie  case  by  escape  of  fire  from  engine. 
The  statute  having  made  the  fact  of  the  communication  of  fire  by  an  engine 
on  a  railroad  prima  facie  evidence  of  negligence  on  the  part  of  those  having 
the  care  and  management  of  the  engine,  it  is  not  sufficient  to  overcome  this 
presumption  to  show  that  the  engine  was  equipped  with  the  proper  appli- 
ances to  prevent  the  escape  of  fire,  and  that  the  same  was  in  good  order, 
hut  it  is  also  necessary  to  show  that  the  engine  was  properly  handled  and 
managed  by  a  competent  and  skillful  engineer. 

2.  Instruction — may  be  cured  by  others.  Although  an  instruction  may 
be  slightly  inaccurate  as  to  the  law,  }ret,  if  the  jury  are'  so  fully  and  favor- 
ably instructed  as  to  the  same  point,  on  the  other  side,  as  not  to  be  misled, 
the  error  will  not  furnish  grounds  for  a  reversal. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  on  the  case,  in  the  court  below,  by  Funk, 
against  the  railroad  company,  to  recover  damages  for  the  de- 
struction of  the  plaintiff's  house,  and  the  goods  therein,  by 
fire  alleged  to  have  been  communicated  to  the  building  by 
sparks  and  brands  of  fire  which  escaped  from  a  locomotive 
engine  of  the  defendant  while  passing  the  plaintiff's  premises. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $497.     The  defendant  appealed. 


1877.]  St.  L.,  V.  &  T.  H.  K.  E.  Co.  v.  Funk.  461 

Opinion  of  the  Court. 

Mr.  E.  W.  Thompson,  and  Messrs.  Gilmore  &  White,  for 
the  appellant. 

Messrs.  "Wood  Bros.,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  finding  that  the  destruction  of  plaintiff's  property  was 
occasioned  by  fire  communicated  by  a  locomotive  engine  pass- 
ing on  defendant's  road,  is  warranted  by  the  evidence  in  the 
record.  There  had  been  no  considerable  fire  in  the  house  for 
several  hours  previous  to  the  passing  of  the  train,  and  what 
there  was  had  been  carefully  secured.  It  is  hardly  probable,  as 
insisted,  the  fire  had  started,  in  the  morning,  from  plaintiff's 
chimney  or  otherwise,  and  had  been  burning  slowly  all  day 
before  breaking  out  in  the  evening.  Had  such  been  the  fact, 
smoke  would  undoubtedly  have  been  discovered  by  persons  in 
the  vicinity,  who  noticed  the  house  just  previous  to  the  pass- 
ing of  the  train. 

Our  statute  on  this  subject  makes  the  fact  that  fire  is  com- 
municated by  an  engine  full  prima  facie  evidence  of  negli- 
gence on  the  part  of  those  who,  at  the  time,  had  the  care  and 
management  of  the  engine.  In  such  cases,  it  is  not  enough 
for  the  company  to  show  the  engine  was  equipped  with  the 
proper  appliances  to  prevent  the  escape  of  fire,  and  that  the 
same  were  in  good  order,  but  it  is  necessary,  also,  to  be  shown 
the  engine  was  properly  handled  and  managed  by  a  competent 
and  skillful  engineer.  Chicago  and  Alton  Railroad  Co.  v. 
Quaintance,  58  111.  389;  Chicago  and  Alton  Railroad  Co.  v. 
Clamjpit,  63  ib.  95. 

According  to  the  decisions  in  the  cases  cited,  it  was  incum- 
bent on  defendant  to  overcome  by  evidence  the  prima  facie 
case  made  by  proof  of  the  fact  the  loss  of  plaintiff's  property 
was  occasioned  by  fire  communicated  by  a  locomotive  engine 
on  its  road.  Whether  that  was  done,  was  fairly  a  question  for 
the  jury.  Soon  after  the  engine  passed,  the  house  containing 
plaintiff's  goods  was  discovered  to  be  on  fire.  No  fire  had 
previously  been  seen  by  persons  who  had  just  passed  that  way. 
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Evidence  offered  tends  to  show  the  train  came  up  the  grade,  in 
the  direction  of  the  house,  at  an  unusual  rate  of  speed,  was 
heavily  loaded,  and  that  the  engine  must  have  been  laboring 
hard,  which  undoubtedly  would  have  caused  the  issuing  of 
unusual  quantities  of  fire-sparks,  and,  a  high  wind  prevailing 
from  the  south,  carried  the  sparks  in  the  exact  direction  of 
the  house.  On  the  question  of  the  care  observed  by  the  em- 
ployees of  defendant  in  charge  of  the  train,  the  testimony  was 
conflicting,  and,  upon  the  whole  evidence,  we  can  not  say  the 
jury  were  not  warranted  in  finding  the  company  had  not  over- 
come the  presumption  of  negligence  which  had  been  raised 
against  it  by  proof  of  the  principal  fact,  the  fire  which  occa- 
sioned the  destruction  of  plaintiff's  property  was  communi- 
cated from  an  engine  on  its  road. 

One  clause  of  the  second  instruction  given  for  plaintiff  is 
slightly  inaccurate  in  stating  defendant  was  obligated  to  ob- 
serve a  higher  degree  of  care  than  the  law  imposes  to  prevent 
the  emission  of  fire-sparks,  but  the  jury  were  so  fully  and 
favorably  instructed  on  that  branch  of  the  case,  at  the  instance 
of  defendant,  we  can  not  believe  they  were  misled. 

No  error  appearing  that  would  warrant  a  reversal  of  the 
judgment,  it  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 


St.  Louis  and  Southeastern  Railway  Company 


Thomas  B.  Needles,  Assignee. 

Evidence  in  ejectment — of  condemnation  for  railway  purposes.  Where 
a  railway  company,  under  its  charter,  is  empowered  to  condemn  land  for 
right  of  way,  and  does  so,  and  transfers  Its  rights  to  another  company  which 
is  authorized  by  law  to  make  the  purchase,  it  is  error  to  exclude  evidence 
of  the  proceedings  to  condemn,  in  an  action  of  ejectment  against  the  latter 
railway  company,  where  no  objections  are  shown  to  such  proceedings. 
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"Writ  of  Error  to  the  Circuit  Court  of  Washington  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  M.  Hamill,  for  the  plaintiff  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  in  the  Washington  circuit 
court,  brought  by  John  L.  Post,  plaintiff,  and  against  the 
St.  Louis  and  Southeastern  Railway  Company,  defendants,  to 
recover  possession  of  a  strip  of  land  one  hundred  feet  wide,  in 
the  occupancy  of  the  defendants,  as  their  railway  track.  During 
the  progress  of  the  cause.  Post,  the  plaintiff,  became  bank- 
rupt, and  his  estate  became  vested  in  his  assignee,  Thomas  B. 
Needles,  in  whose  name  the  suit  was  further  prosecuted. 
There  was  a  plea  of  not  guilty,  and  the  issue  was  tried  by  the 
court  without  a  jury.  The  court  found  the  defendants  guilty. 
A  new  trial  was  granted  under  the  statute,  and  the  cause 
again  tried  by  the  court,  resulting  in  a  like  verdict,  finding 
that  the  plaintiff  was  the  owner  in  fee  simple  of  the  land,  and 
entitled  to  possession.  A  motion  for  a  new  trial  was  denied, 
and  judgment  entered  against  the  defendants.  To  reverse 
this  judgment,  this  writ  of  error  is  prosecuted. 

There  is  no  question,  that  plaintiffs  in  error  are  and  were  a 
regularly  organized  railroad  incorporation. 

It  appears  the  source  of  title  to  this  strip  of  land  was  one 
Paris  M.  Creal,  who  conveyed  the  land  to  John  M.  Burns, 
describing  the  same  as  a  strip  of  land  one  hundred  feet  wide, 
(through  certain  parts  of  sections,)  containing  four  acres  and 
eighty-seven  square  rods,  "  being  that  designated  by  the 
Mt.  Yernon  Railroad  Company,  for  the  right  of  way  for  said 
road."     This  deed  bore  date  June  2,  1862. 

On  May  10,  1861,  Creal  and  wife  conveyed,  by  deed  of  that 
date,  to  John  L.  Post,  certain  tracts  of  land,  describing  them, 
with  this  exception — "  excepting,  however,  out  of  the  above 
description,  a  certain  grant  of  right  of  way  made  to  the  Ashley 
and  Mt.  Yernon  Railroad." 
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The  defendants  then  proposed  to  prove  that  this  strip  of  one 
hundred  feet  in  width  had  been  duly  condemned  by  the  Mt. 
Yernon  Kailroad  Company,  for  their  track  and  road,  and,  on 
objection  being  made  by  plaintiff,  the  court  ruled  out  such 
testimony.  In  this,  there  was  error.  The  charter  of  the 
Mt.  Yernon  Kailroad  Company  authorized  the  corporators  to 
purchase,  receive  as  a  gift,  or  condemn  land  on  its  route,  for 
a  track  and  roadway.  Private  Laws  1855,  p.  249,  and  the 
charter  of  appellants,  Private  Laws  of  1869,  p.  245,  authorized 
them  to  purchase  the  road  of  the  Mt.  Yernon  company.  The 
court,  therefore,  should  have  permitted  evidence  to  show  the 
Mt.  Yernon  Railroad  Company  had  proceeded  to  condemn, 
and  did  procure  to  be  condemned,  this  strip,  as  their  roadway. 
~No  objection  was  pointed  out  to  the  proceedings,  as  appeared 
in  evidence,  and  we  perceive  none. 

For  this  error,  the  judgment  must  be  reversed  and  the 
cause  remanded.  Plaintiff  in  error  showing  a  condemnation 
of  this  strip  by  the  Mt.  Yernon  company,  and  a  transfer  of  all 
their  rights  to  plaintiff  in  error,  defendant  in  error  will  not  be 
entitled  to  the  possession,  and  the  action  must  fail. 

The  judgment  is  reversed  and  the  cause  remanded. 

'--.:■':  Judgment  reversed. 


St.  Louis,  Alton  and  Terre  Haute  Railroad  Co. 

v. 
William  W.  Thomas. 

1.  Practice — pro  forma  order  overruling  motion  for  new  trial.  The 
practice  of  overruling  a  motion  for  a  new  trial  pro  forma  is  new,  and  should 
not  be  encouraged.  In  the  future  this  court  will  refuse  to  act  on  such 
orders. 

2.  Master  and  servant — liability  of  clerk  for  money  loaned  by  him. 
A  cashier  or  clerk  of  a  railway  company  who  has  charge  of  its  moneys, 
is  under  a  legal  liability  to  the  company  to  take  care  of  and  preserve 
its  funds  so  intrusted  to  him,  and  if  he  loans  the  company's  money  to  a 
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fellow  servant  without  the  order  or  direction  of  any  one  having  the  right  to 
give  such  order,  he  will  be  liable  personally  to  the  company  for  the  same, 
and  if  he  pays  the  same  he  can  not  recover  it  back. 

3.  Duress — opinion  of  criminal  liability.  Where  a  party  is  induced  to 
pay  money  to  his  employer  to  make  up  a  deficiency  in  moneys  intrusted  to 
him  as  clerk,  and  his  brothers,  after  examining  the  books,  advise  him  that 
he  is  liable  to  a  criminal  prosecution,  and  another  servant  or  employee  of 
the  same  master  gives  him  the  same  opinion,  and  advises  a  settlement,  but 
makes  no  threat  of  a  prosecution,  it  can  not  be  said  that  the  money  is  paid 
under  duress. 

4.  Evidence — party's  own  letters.  In  a  suit  by  an  employee  of  a  railway 
company,  to  recover  back  money  paid  by  him  to  the  company,  letters  writ- 
ten by  the  plaintiff  to  the  officers  of  the  company  are  not  admissible  as  evi- 
dence in  his  favor. 

Appeal  from  the  Circuit  Court  of  §t.  Clair  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Mr.  James  M.  Dills,  and  Mr.  C.  F.  Ncetling,  for  the  appel- 
lant. 

Mr.  James  M.  Hay,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  to  recover  back  from 
the  railway  company  moneys  paid  by  the  father  and  brothers  of 
appellee  to  the  company,  on  a  claim  by  the  company  that  ap- 
pellee, whilst  in  its  employment,  had  appropriated  their  money 
to  his  own  use. 

In  January,  1869,  appellee,  who  was  then  under  age,  was 
employed  by  the  company  as  a  clerk  in  their  general  office  in 
St.  Louis,  Mo.,  and  so  acted  until  in  June,  1871.  He  was  then 
promoted  to  the  position  of  secretary,  auditor  and  cashier  of 
the  company,  at  a  salary  of  $150  per  month.  It  seems  that 
whilst  in  this  position  he  received,  deposited  and  drew  out  all 
money  received  by  the  company  in  the  course  of  its  business, 
and  any  sum  that  remained  at  the  end  of  each  month,  after- 
paying  the  expenses  of  the  company  and  the  salaries  of  its  offi- 
cers, he  sent  to  the  company's  bank,  in  New  York  City.  He 
continued  to  hold  these  positions  until  the  6th  of  April,  1872, 
when  he  left. 

30— 85th  III. 
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In  the  previous  March  his  books  showed  some  $3986.33 
more  than  the  amount  of  cash  on  hand.  In  other  words,  his 
cash  was  that  amount  short  of  what  it  should  have  been.  On 
the  30th  of  March,  his  father  and  brothers  paid  to  the  com- 
pany $3060.20,  and  on  the  6th  of  April  the  further  sum  of 
$926.13,  to  make  good  this  deficit.  '  He  then  left  the  employ- 
ment of  the  company  for  a  time,  but  returned  again  and  acted 
simply  as  a  clerk,  for  some  months,  and  then  left,  and  has  not 
since  been  employed  by  the  company. 

To  recover  this  money  from  the  company  he  brought  this 
suit,  and  on  a  trial  before  the  court  and  a  jury  he  recovered  a 
verdict  for  $4919.11.  The  court  below  overruled  a  motion  for 
a  new  trial,  pro  forma,  and  rendered  judgment  on  the  verdict. 
The  company  appeals. 

The  practice  is  new  and  should  not  be  encouraged,  of  a  pro 
forma  order  overruling  a  motion  for  a  new  trial.  It  is  an  in- 
novation that,  if  permitted,  will  lead  to  delay  and  expense, 
and  can  produce  no  beneficial  results  to  any  party.  It  is  but 
referring  the  question  of  whether  a"  new  trial  shall  be  granted 
to  this  court.  We  feel  that  we  shall  not  hesitate,  in  the  future, 
to  decline  to  act  on  such  orders. 

Passing  over  the  question,  whether  appellee  has  any  power, 
under  any  circumstances,  to  sue  for  and  recover  money  paid 
voluntarily  and  without  request,  by  his  father  and  brothers,  to 
prevent  exposure  and  family  disgrace,  as  this  was  evidently 
done,  we  will  proceed  to  examine  the  case  and  determine 
whether  the  evidence  shows  any  grounds  of  recovery. 

Appellee  claims  that  he  let  Broughton,  another  employee  of 
the  company,  have  the  money,  with  the  expectation  that  he 
would  pay  it  back  when  it  should  be  required ;  that  when  he 
thus  let  Broughton  have  money,  he  made  a  memorandum  of 
the  amount  and  put  it  in  the  drawer  and  counted  it  as  money; 
that  a  few  days  before  he  was  required  to  settle  and  pay  the 
amount  the  cash  was  short,  Broughton  asked  for  and  he  gave 
to  him  the  memorandum,  to  enable  Broughton  to  ascertain 
the  amount  he  had  thus  drawn;  that  he  refused  to  return  the 
memorandum,  and   then  said  to  appellee  that  the  cash  was 
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short  and  lie  could  be  sent  to  the  penitentiary.  The  settle- 
ment, he  says,  then  followed. 

He,  his  two  brothers  and  Broughton  were  all  present  at  the 
settlement,  examining  the  books,  he  aiding  in  ascertaining  the 
amount  of  deficit,  and,  strange  and  incredible  as  it  may  seem, 
he  did  not  claim  that  Broughton  had  received  a  dollar  of  the 
money.  The  great  and  indispensable  necessity,  to  render  this 
a  defense,  is,  to  show  that  he,  as  cashier,  was  bound  to  permit 
Broughton  to  have  the  money.  This  he  has  failed  to  do.  Par- 
ker, the  vice  president  of  the  road,  testifies,  that  under  the  regu- 
lations of  the  company  he  had  no  such  authority,  and  was  not 
required  to  obey  orders,  disposing  of  the  money  of  the  com- 
pany, given  by  Broughton.  ISTor  has  appellee  proved,  or  in- 
troduced the  slightest  evidence  tending  to  show,  that  he  was 
authorized,  by  the  regulations  of  the  company,  to  permit 
Broughton,  or  any  other  employee,  to  have  a  dollar,  unless  the 
company  owed  it  to  him. 

If  he  perverted  or  misapplied  the  money  he  was  legally 
liable  to  account  for  it.  Nor  does  it  change  the  rule,  that  he 
loaned  it,  or  participated  with  others  in  depriving  the  company 
of  it.  Conceding  all  he  claims,  that  he  delivered  it  to  Brough- 
ton, and  Broughton  used  it  and  is  guilty  of  theft,  still  that  does 
not  exonerate  appellee.  It  was  his  duty  to  keep  and  safely  pre- 
serve the  money,  as  shown  by  the  regulations  of  the  company, 
and  only  pay  it  to  those  legally  entitled  to  receive  it.  He 
failed  to  do  so  and  was  liable  to  be  sued  and  the  amount  re- 
covered from  him;  and  being  thus  liable,  he  only  discharged 
a  legal  liability  when  the  money  was  paid  to  the  company. 
The  evidence  does  not  disclose  the  slightest  grounds  to  recover 
the  money  back. 

If  what  he  claims  is  true,  then  his  claim  is  upon  Broughton, 
to  whom  he  says  he  advanced  the  money,  and  not  against  the 
company,  that  has  only  rightfully  obtained  their  money  from 
him. 

It  is  urged,  that  the  money  was  paid  under  duress.  The 
evidence  is  wholly  wanting  to  establish  even  the  slightest  sem- 
blance of  such  a  defense.     Appellee  does  not  even  say  that 
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Broughton  threatened  a  criminal  prosecution,  and  hence  he 
seems  to  have  acted  freely  and  without  the  slightest  coercion. 
His  brothers,  after  examination  of  the  books,  seem  to  have 
fully  concurred  in  the  belief  that  he  could  be  convicted  crimi- 
nally, and  they  are  both  practicing  attorneys.  Again,  he  ad- 
vised with  an  attorney  in  St.  Louis,  and  he,  on  appellee's  own 
statement  of  his  case,  advised  him  that  he  could  be  convicted. 
Then,  how  did  Broughton  place  him  under  duress  simply  by 
giving  him  the  same  opinion  he  received  from  his  counsel,  and 
that  was  entertained  by  his  brothers? 

It  is  insisted,  that  the  court  erred  in  permitting  appellee  to 
read  copies  of  letters  written  by  himself  to  the  president  and 
vice  president  of  the  company.  We  fail  to  see  how  they  could 
be  evidence  in  the  case.  They  were  simply  his  statements, 
not  under  oath,  and  not  subjecl;  to  cross-examination,  and  were 
in  nowise  pertinent  to  the  issue.  They  were  well  calculated 
to  mislead  and  prejudice  the  jury,  and  should  have  been  ex- 
cluded. We  do  not  see  what  pertinence  the  evidence  in  refer- 
ence to  the  Illinois  Central  railroad  claim  had  to  the  issue 
being  tried. 

Even  if  Broughton#was  illegally,  if  not  criminally,  appro- 
priating their  money  to  his  own  use,  we  fail  to  see  how  that 
tends  to  prove  that  appellee  is  entitled  to  recover  back  from 
appellant  money  he  had  paid  them  under  legal  liability.  It 
was  foreign  to  the  issue  and  should  have  been  excluded. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Herman  Nieman 

v. 

Rudolph  Wintker  et' al. 

1.  Practice — adding  similiter  to  pleas.  Where  pleas  conclude  to  the 
country,  there  is  no  necessity  for  a  rule  to  add  the  similiter  before  dismiss- 
ing the  suit  for  want  of  prosecution.  It  may  be  added  by  the  defendant, 
and  a  trial  may  be  had  without  it. 
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2.  Same — right  to  demur  under  rule  of  court.  A  plaintiff  will  have  no 
right  to  demur  to  pleas  in  disregard  of  a  rule  of  court,  that  "  all  demurrers, 
etc.,  to  defendants'  papers  must  be  filed  by  the  meeting  of  the  court  next 
day  after  filing  such  papers  by  defendant,  and  must  be  called  up  and  dis- 
posed of  by  the  calling  of  the  case,  so  as  to  have  the  case  at  issue  on  or  be- 
fore trial  day." 

3.  Same — dismissal  for  want  of  prosecution.  Under  a  rule  of  court  that 
the  call  of  the  docket  for  trial  shall  commence  on  the  first  Wednesday  of 
each  term,  and  that  the  causes  will  be  disposed  of  on  call,  as  set  by  the  clerk, 
if  the  plaintiff  is  not  present  in  person  or  by  counsel  when  his  case  is 
reached  and  called  for  trial,  it  is  proper  to  dismiss  the  same  for  want  of 
prosecution. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 

Mr.  P.  E.  Hosmer,  Mr.  James  A.  Watts,  and  Messrs.  Roun- 
tree  &  Akins,  for  the  defendants  in  error. 

Per  Curiam:  This  was  assumpsit,  by  plaintiff  in  error 
against  defendants  in  error,  on  three  promissory  notes.  Suit 
was  brought  to  the  April  term,  1876,  of  the  court,  and,  at  that 
term,  non  assumpsit  and  two  special  pleas,  concluding  to  the 
country,  were  pleaded;  after  which,  by  agreement  of  parties, 
the  cause  was  continued.  At  the  next  term,  the  cause  was 
continued  on  motion  of  plaintiff  in  error.  At  the  next  term, 
being  the  April  term,  1877,  on  Wednesday,  the  third  day  of 
the  term,  the  suit  was  dismissed  for  want  of  prosecution. 

It  is  claimed  the  court  erred  in  dismissing  the  suit  for  the 
want  of  prosecution,  because  the  pleas  had  not  been  replied  to, 
and  Seavey  v.  Rogers,  69  111.  534,  is  relied  on  in  support  of 
the  position. 

The  pleas  concluding  to  the  country  needed  but  the  similiter 
to  complete  the  issues,  and  there  was  no  necessity  for  a  rule 
to  add  it,  because  it  might  have  been  added  by  the  defendants, 
had  they  chosen  to  have  done  so,  Gillespie  v.  Smith,  29  111.  473, 
or  the  parties  might  have  gone  to  trial  without  it.  McCully 
v.  Silverhurgh,  18  111.  306;  Stumps  v.  Kelley,  22  111.  140. 
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Nor  was  the  plaintiff  entitled  to  demur  to  the  pleas,  at  the 
time  the  suit  was  dismissed. 

There  was  a  standing  rule  of  the  court,  providing  that  "all 
demurrers,  etc.,  to  defendants'  papers,  must  he  filed  by  the 
meeting  of  the  court  next  day  after  filing  such  papers  by  de- 
fendant, and  must  be  called  up  and. disposed  of  by  the  calling 
of  the  case,  ro  as  to  have  the  case  at  issue  on  or  before  trial 
day."  This  rule  having  been  disregarded,  the  party  would  not 
have  been  allowed,  even  had  he  so  elected,  to  have  demurred 
to  the  pleas  at  the  April  term,  1ST7. 

The  case,  therefore,  is  plainly  distinguishable  from  that  of 
Seavey  v.  Rogers,  supra,  and  can  not  be  governed  by  it. 

Another  rule  of  the  court,  which  is  in  harmony  with  the 
statute,  provided  that  the  call  of  the  docket  for  trial  should 
commence  the  first  Wednesday  of  each  term,  and  that  the 
causes  would  be  disposed  of  on  call,  as  set  by  the  clerk. 

Plaintiff  not  being  present  in  person  or  by  counsel  when 
the  case  was  reached  and  called,  as  provided  for  by  this  rule, 
no  other  alternative  was  left  but  to  dismiss  the  suit  for  want 
of  prosecution. 


The  judgment  is  affirmed. 


Judgment  affirmed. 


Adam  Holtgreve 

v. 

Rudolph  Wintker  et  al. 

1.  Partnership — notice  of  dissolution — to  relieve  retiring  partner  from 
liability.  Where  a  change  takes  place  in  a  firm,  by  some  members  retiring, 
and  where  the  same  firm  name  is  still  used,  such  retiring  members  can 
only  relieve  themselves  from  liability  by  giving  actual  notice  of  such  fact 
to  former  creditors  who  continue  to  deal  with  the'  firm.  As  to  them,  the 
partnership  is  presumed  to  continue  the  same  as  it  was  when  they  commenced 
to  deal  with  it,  until  they  in  some  way  have  actual  notice  a  change  has  taken 
place. 
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2.  It  makes  no  difference  how  such  notice  is  given  of  a  change  in  the 
firm,  whether  by  the  retiring  members  or  by  any  other  means,  so  that  actual 
notice  of  the  fact  is  brought  home  to  the  former  correspondents. 

Writ  of  Error  to  the  Circuit  Court  of  "Washington  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

This  action  was  brought  on  two  promissory  notes,  made  by 
the  firm  of  R.  Wintker  &  Co.  to  Adam  Holtgreve,  one  dated 
May  22,  1873,  for  $6000,  and  the  other  dated  June  15,  1874, 
for  $2490,  both  due  when  suit  was  brought.  The  declaration 
contains  special  counts  on  these  notes,  and  also  the  common 
counts.  Five  of  defendants  pleaded  they  were  not  members 
of  the  firm  when  the  notes  were  executed,  of  which  fact  plain- 
tiff had  notice.  That  issue  the  jury  found  in  their  favor,  and 
the  court  rendered  judgment  on  the  verdict,  and  also  judg- 
ment in  favor  of  plaintiff,  against  the  other  members  of  the 
firm,  for  the  amount  of  the  notes.  Plaintiff  brings  the  case 
to  this  court. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 

Mr.  P.  E.  Hosmer,  Mr.  James  A.  Watts,  and  Messrs.  Eoun- 
tree  &  Akins,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  is  no  controversy  the  retiring  members  of  the  firm 
went  out  in  1871,  and  the  notes  upon  which  the  action  is 
brought  were  not  made  until  1873  and  1874.  Notice  of  the 
withdrawal  of  defendants  from  the  firm  of  K.  Wintker  &  Co., 
of  which  they  had  formerly  been  members,  was  published  in 
the  county  newspaper,  and  it  is  abundantly  proven  it  was  the 
subject  of  common  talk  in  the  immediate  neighborhood  where 
plaintiff  and  defendants  resided — so  much  that  one  witness 
thinks  it  must  have  been  known  by  every  one  in  the  vicinity. 
But  whether  plaintiff  had  actual  notice  of  the  withdrawal  of 
these  particular  members  from  the  firm,  is  a  question  upon  which 
the  evidence  is  conflicting;  but  we  think  it  greatly  preponder- 
ates in  favor  of  the  proposition  he  had  actual  notice  of  that 
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fact  long  before  he  took  the  notes  which  are  the  subject  of  this 
litigation.  There  are  so  many  witnesses  that  testify  to  con- 
versations with  plaintiff  on  the  subject  of  the  withdrawal  of 
the  several  defendants  from  the  firm,  that  we  must  regard  the 
fact  of  actual  personal  notice  of  the  dissolution  of  the  firm  as 
proven  beyond  controversy.  Indeed,  a  verdict  the  other  way 
would  be  considered  against  the  weight  of  the  evidence. 

The  rule  of  law  is  undoubtedly  that,  where  a  change  takes 
place  in  a  firm,  by  some  members  retiring,  and  where  the  same 
firm  name  is  still  used,  such  retiring  members  can  only  relieve 
themselves  from  liability  by  giving  actual  notice  of  such  fact 
to  persons  accustomed  to  deal  with  the  firm,  and  who  may  con- 
tinue to  do  so.  As  to  them,  the  partnership  is  presumed  to 
continue  the  same  as  it  was  when  they  commenced  to  deal 
with  it,  until  they  in  some  way  have  actual  notice  a  change 
has  taken  place.  It  is  apprehended  it  makes  no  difference 
how  such  notice  is  given,  whether  by  the  retiring  members  or 
by  any  other  means,  so  that  actual  notice  of  the  dissolution  of 
the  firm  is  brought  home  to  the  former  correspondents.  Page 
et  al.  v.  Brant,  18  111.  3T;  Ellis'  Admrs.  v.  Bronson,  40  ib. 
455. 

In  this  case,  the  jury  were  distinctly  told  it  was  necessary 
it  must  be  shown  that  plaintiff  had  actual  notice  of  the  disso- 
lution of  the  firm,  before  defendants  could  be  discharged  from 
liability  as  former  members  of  the  firm.  Under  the  principle 
asserted,  the  evidence  was  clearly  sufficient  to  warrant  the 
finding  of  that  fact,  as  was  done. 

It  will  not  be  necessary  to  consider  whether  all  the  instruc- 
tions given  for  defendants  are  entirely  accurate  expressions  of 
the  law  on  the  questions  involved,  for  the  reason  those  given 
for  plaintiff  are  so  liberal  as  to  his  view  of  the  law,  the  jury 
could  not  have  been  misled.  As  we. have  before  remarked, 
the  evidence  so  preponderates  in  favor  of  defendants,  no  other 
verdict  would  be  permitted  to  stand. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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James  Hall 


Albert  R.  Shannon  et  al. 

1.  Recording  law — destruction  of  record  does  not  affect  notice.  Where  a 
mortgagee  places  his  mortgage  on  record,  his  rights  under  it  are  fixed,  and 
it  is  notice  for  all  time,  notwithstanding  the  destruction  of  the  record,  and 
the  mortgage  may  be  enforced  against  a  subsequent  purchaser  from  the 
mortgagor,  although  he  had  no  actual  knowledge  of  the  mortgage. 

2.  Same — subsequent  purchaser  from  mortgagor — representations  by  the 
latter — possession  by  mortgagor.  The  fact  that  the  mortgagor,  when  selling 
the  mortgaged  property,  informed  the  purchaser  that  the  title  was  perfect 
and  subject  to  no  incumbrance,  will  not  change  the  rule  or  affect  the  rights 
of  the  mortgagee,  who  had  no  knowledge  of  such  representations,  nor  will 
the  fact  that  the  mortgagor  remained  in  possession  of  the  premises,  and 
paid  the  taxes  thereon,  that  not  being  inconsistent  with  the  lien  created  by 
the  mortgage. 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon. 
Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  S.  Z.  Landes,  for  the  appellant. 

Messrs.  Bell  &  Green,  for  the  appellees. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  cause  was  before  us  at  the  June  term,  1874,  when  the 
decree  of  the  circuit  court  dismissing  the  bill  was  reversed, 
and  the  cause  remanded  for  another  trial.  Since  that  decision 
another  hearing  was  had  in  the  circuit  court,  which  resulted 
in  a  decree  in  favor  of  complainants,  conformable  to  the  opin- 
ion of  the  court. 

When  the  case  was  previously  before  us,  it  was  held  that 
where  a  mortgagee  places  his  mortgage  upon  record,  his  rights 
under  it  are  fixed,  and  it  is  notice  for  all  time,  and  the  destruc- 
tion of  the  record  books  does  not  extinguish  or  destroy  such 
notice,  and  the  mortgagee  was  entitled  to  foreclose  his  mort- 
gage as  against  a  purchaser  from  the  mortgagor,  although  such 
purchaser  had  no  actual  knowledge  of  the  existence  of  the 
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mortgage.  See  Shannon  v.  Hall,  72  111.  354.  The  views 
expressed  in  the  case  cited  were  in  harmony  with  prior  deci- 
sions of  this  court,  where  similar  questions  have  been  presented, 
and  the  same  doctrine  has  been  announced  in  subsequent  cases. 
Alvis  et  al.  v.  Morrison,  63  111.  181;  Steele  v.  Boone,  75  111. 
457 ;  Gammon  v.  Hodges,  73  111.  140. 

But  it  is  insisted,  on  behalf  of  appellant,  that  this  record 
contains  two  features  which  clearly  distinguish  it  from  the  re- 
cord upon  which  the  former  decision  was  made,  and  upon  that 
account  the  decree  of  the  circuit  court  is  erroneous. 

The  first  new  feature  in  the  record  supposed  to  take  the  case 
out  of  the  operation  of  the  former  decision  is,  that  it  was  proved, 
or  offered  to  be  proved,  by  Hall,  that  when  he  purchased  of 
Page  he  made  diligent  inquiry  of  him  as  to  the  title,  and  was 
informed  that  the  title  was  perfect  and  unincumbered,  and 
that  he,  Page,  had  owned  the  property  and  paid  taxes  thereon 
for  twenty-eight  years.  The  other  additional  fact  appears  in 
the  stipulation,  and  was  in  evidence,  and  is  to  the  effect  that 
Page  had  occupied  the  mortgaged  premises,  from  a  short  time 
before  the  date  of  the  mortgage  until  1850,  as  a  homestead, 
and  that  his  tenants  had  occupied  the  same  as  a  residence*,  con- 
tinuously, from  that  time  until  Page  conveyed  to  Hall,  Oct.  19, 
1864. 

We  will  not  stop  to  determine  whether  Hall's  evidence,  un- 
der the  statute,  was  admissible  as  against  complainants,  who 
sued  as  executors,  but  we  will  treat  the  evidence  as  having 
been  admitted  and  considered  by  the  court;  but,  after  giving 
this  evidence  all  that  weight  which  it  is  entitled  to  receive,  and 
at  the  same  time  giving  the  proof  of  possession  by  Page  due 
consideration,  we  can  not  still  hold  that  Hall  was  protected  as 
against  the  mortgage.  When  Ready,  the  mortgagor,  filed  this 
mortgage  for  record,  he  did  all  the  law  required  of  him  to  notify 
subsequent  purchasers  that  he  had  a  lien  on  the  premises.  His 
rights  could  not  be  affected  or  his  lien  impaired  by  the  destruc- 
tion of  the  records  by  fire.  He  was  not  the  custodian  of  the 
records,  or  in  any  manner  responsible  for  their  safety.  If  that 
notice  which  the  mortgagee  gave  by  filing  and  recording  his 
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mortgage  was  lost  or  destroyed  by  accident  or  the  negligence  of 
those  entrusted  with  the  care  and  custody  of  the  public  records 
of  the  county,  and  appellant  was  induced  to  purchase  property 
which  he  otherwise  would  not  have  bought,  and  loss  has  en- 
sued, that  loss  can  not  be  visited  upon  Ready,  or  his  legal  rep- 
resentatives, upon  the  plain  principle  that  they  have  not  been 
in  fault. 

It  would  be  a  strange  doctrine,  to.  hold  that  a  mortgagee, 
who  had  done  all  the  law  required  in  order  to  protect  his  rights, 
should  be  defeated  in  his  lien  by  an  act  in  which  he  was  not 
concerned,  and  for  which  he  was  in  no  manner  responsible.  Con- 
ceding it  to  be  true  that  the  mortgagor,  when  he  sold  to  Hall, 
informed  him  that  the  premises  were  free  from  all  incumbrances, 
such  fact  could  not  affect  the  rights  of  the  mortgagee.  He 
had  no  knowledge  of  such  representations,  and  can  not  be 
bound  by  them.  Had  he  stood  by  and  heard  the  representa- 
tions made,  and  took  no  steps  to  correct  them,  a  different 
question  would  be  presented.  But  such  was  not  the  case. 
The  mortgagee  was  a  stranger  to  the  representations.  He  had 
no  knowledge  of  them,  and  if  Hall  was  misled  by  the  false 
representations  of  Page,  the  mortgagor,  he  alone  must  be  held 
responsible;  or,  if  Hall  has  sustained  loss  in  consequence  of 
such  representations,  he  must  bear  the  loss  rather  than  the 
mortgagee,  who  was  free  from  fault  or  negligence. 

The  fact  that  the  mortgagor  occupied  the  premises  after  the 
mortgage  was  given,  is  of  no  importance.  He  had  a  right  to  the 
possession  and  use  of  the  property  until  such  time  as  the  mort- 
gagee saw  proper  to  foreclose  the  mortgage,  or  bring  ejectment 
for  possession  for  condition  broken.  There  was  no  inconsistency 
in  the  mortgagor  holding  possession  of  the  premises,  and  at 
the  same  time  the  mortgagee  retaining  a  valid  and  binding 
lien  for  the  amount  of  money  secured  by  the  mortgage. 

The  additional  facts  in  this  record,  which  were  not  in  the 
former  one,  are  not  regarded  of  sufficient  importance  to  change 
or  modify  the  former  decision. 

The  decree  of  the  circuit  court  will,  therefore,  be  affirmed. 

Decree  affirmed. 
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Alexandee  J.   NlMMO 

V. 

Andrew  J.   Kuykendall. 

1.  New  Tm.Mr—findi7ig  by  the  court  Where  matters  of  fact  are  submit- 
ted to  the  court  without  a  jury,  the  finding  of  the  court  must  have  the  same 
force  and  effect  as  the  verdict  of  a  jury. 

2.  Bill  of  exceptions — presumption  to  sustain  judgment.  Where  the 
bill  of  exceptions  does  not  purport  to  contain  all  the  evidence,  it  will  be 
presumed  there  was  enough  to  sustain  the  finding  of  the  court,  and  the 
judgment  wrill  not  be  disturbed  where  no  exception  is  taken  to  the  finding 
of  the  court,  or  any  motion  made  for  a  new  trial. 

3.  Assignment  for  benefit  of  creditors — its  fairness.  Where  an 
assignment  is  made  by  a  debtor  for  the  benefit,  of  his  creditors,  generally, 
without  any  preference,  or  indications  of  fraudulent  intent,  a  few  days  before 
the  recovery  of  judgment  against  him,  it  will  be  sustained,  and  pass  the  title 
to  the  assignee,  and  he  may  maintain  replevin  for  the  same  as  against  the 
sheriff  levying  an  execution  upon  the  same. 

4.  Same— -fairness  of,  a  question  of  fact. '  The  question  of  fairness  in  an 
assignment  for  the  benefit  of  creditors,  is  one -of- fact,  for  the  finding  of  a 
jury,  and  their  finding,  where  the  question  is  fairly  submitted,  will  not  be 
disturbed.  -       ,     . 

Appeal  from  the  Circuit  Court  of  Union  county;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Jackson  Frick,  for  the  appellant. 

Mr.  Andrew  D.  Duff,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  replevin  in  the  eepit  and  detinet,  in  the  Union  cir- 
cuit court,  wherein  Andrew  J.  Kuykendall  was  plaintiff,  and 
Alexander  J.  Nimmo  defendant,  the  matter  in  controversy 
being  certain  goods,  wares  and  merchandise,  which  the  defend- 
ant, as  sheriff,  had  levied  upon  as  the  goods  and  chattels  of 
one  Philip  Mead,  by  virtue  of  sundry  executions  in  his  hands 
against  Mead,  issued  upon  judgments  regularly  entered  against 
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Mead  in  the  county  court  of  Union  county,  on  the  twelfth  of 
January,  1875. 

The  plaintiff  claimed  the  property  in  virtue  of  a  deed  of 
assignment  made  by  Mead  to  him  on  the  ninth  day  of  Janu- 
uary,  1875,  three  days  prior  to  the  rendition  of  the  several 
judgments,  for  the  benefit  of  Mead's  creditors,  without  any 
reservation  or  exceptions  whatever,  and  the  only  question  is 
as  to  the  fairness  and  legality  of  this  transaction. 

Appellant  contends  the  assignment  was  made  by  Mead  to 
hinder,  delay  and  defraud  his  creditors,  and  therefore  null  and 
void  as  against  these  executions. 

This  question  was  fairly  and  fully  submitted  to  the  court  for 
determination  instead  of  a  jury,  and  the  finding  of  the  court, 
on  the  authority  of  repeated  decisions  of  this  court,  must  have 
the  same  force  and  effect  as  the  verdict  of  a  jury. 

We  can  not  say  the  court  decided  wrong,  for  the  bill  of  ex- 
ceptions does  not  purport  to  contain  all  the 'evidence,  and  we 
must  presume  there  was  sufficient  evidence  to  warrant  the 
court  in  the  finding.  Nor  does  it  appear  any  exception  was 
taken  to  the  finding,  or  any  motion  made  for  a  new  trial. 
According  to  the  doctrine  of  this  court,  as  repeatedly  declared, 
no  motion  for  a  new  trial  having  been  made,  we  can  not  ex- 
amine into  the  question  of  the  propriety  of  the  finding. 
Beichwald  v.  Gaylord  et  al.  73  111.  503 ;  Choate  v.  Hathaway, 
id.  518,  and  previous  cases;  Bills  v.  Stanton,  69  ib.  51.  But 
looking  at  the  testimony  found  in  the  bill  of  exceptions,  we 
are  not  of  opinion  the  finding  should  be  disturbed.  The  as- 
signment in  this  case  was  made  evidently  for  the  purpose  of 
benefiting  all  the  creditors  of  Mead.  It  was  a  general  assign- 
ment for  that  purpose,  and  does  not  come  within  the  scope  of 
Thornton  v.  Davenport  et  al.  1  Scam.  296,  and  kindred  cases. 
The  proof  fails  to  disclose  any  indications  of  fraud,  certainly 
no  stronger  indications  than  were  manifested  in  Powers  v. 
Green,  14  111.  387,  which  was  an  assignment  by  a  debtor  in 
failing  circumstances,  giving  preference  to  certain  creditors. 
The  jury  there  held  the  assignment  valid,  and  this  court  re- 
fused to  disturb  the  verdict,  although  stronger  circumstances 
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of  fraudulent  intent  were  there  disclosed,  vet  the  iurv  found 
the  transaction  was  fair,  and  this  court  would  not  interfere. 
So  here,  the  court  having  found  this  transaction  free  from 
fraud,  or  fraudulent  intent,  we  can  not  interfere  to  set  aside 
the  finding.  .  But  we  are  disposed  to  concur  fully  with  the 
circuit  court,  that  the  transaction  was  a  fair  one,  made  in  good 
faith  and  for  an  honest  purpose. 

This  court  said,  in  Wilson  v.  Pearson,  assignee,  20  111.  81, 
a  debtor,  in  failing  circumstances,  may  make  an  assignment 
for  the  benefit  of  his  creditors,  and  if  fairly  done  it  passes  the 
title  to  his  property  to  his  assignee.  The  question  of  fairness 
of  the  transaction  is  one  of  fact,  for  the  finding  of  the  jury, 
and  their  finding,  when  the  question  is  properly  submitted, 
will  not  be  disturbed.  Here,  the  court,  sitting  as  a  jury,  has 
found  in  favor  of  the  assignment,  and  there  is  nothing  in  the 
record  requiring  this  court  to  gainsay  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  M.  Gregson 

v. 
Minor  Allen  et  al. 

1.  Appeal — dismissal  for  non-entry  of  attorney'1  s  name.  An  appeal  be- 
ing .taken  by  the  defendant,  from  a  justice  of  the  peace  to  the  circuit  court, 
before  the  appeal  was  called  for  trial,  the  plaintiffs  moved  to  dismiss  the 
appeal,  because  no  attorney's  name  had  been  entered  for  the  party  appeal- 
ing, on  the  docket,  in  compliance  with  a  rule  of  court.  The  defendant 
announced  that  he  would  try  his  own  case,  and  stated  he  was  ready  for  trial, 
but  the  court  dismissed  the  appeal :     Held,  that  the  court  erred. 

2.  Practice — right  of  party  to  try  his  own  case.  The  statute  gives  a 
party  the  right  to  try  his  own  case,  without  any  attorney,  and  any  rule  of 
court  which  attempts  to  deprive  him  of  this  right  is  inconsistent  with  the 
statute  and  unreasonable. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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This  suit  was  commenced  by  Minor  Allen  and  Theodore 
Phillips  against  James  M.  Gregson,  before  a  justice  of  the 
peace,  in  replevin,  to  recover  possession  of  two  stacks  of  wheat. 
From  the  judgment  rendered  against  him  by  the  justice  of  the 
peace,  defendant  prayed  an  appeal,  and  perfected  it  by  giving 
the  usual  bond.  On  the  next  day  after  the  one  on  which  the 
cause  was  set  for  trial,  and  subject  to  call  under  the  rules  of 
court,  plaintiffs  entered  a  motion  to  dismiss  the  appeal,  for  the 
reason  the  name  of  no  attorney  had  been  entered  for  defendant 
on  the  docket.  Defendant  was  present,  and  showed  cause 
against  the  motion,  by  stating  in  open  court  he  was  ready  for 
trial,  and  demanded  to  be  allowed  to  try  his  own  cause,  but 
that  privilege  was  denied  him  and  the  appeal  dismissed.  That 
decision  is  assigned  for  error. 

Mr.  J.  Blackburn  Jones,  for  the  appellant. 

Mr.  J.  Perry  Johnson,  and  Mr.  Silas  L.  Bryan,  for  the 
appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  appears,  the  circuit  court  in  which  this  cause  was  pending 
had  adopted  a  rule,  that  in  all  appeal  cases  where  the  parties 
are  in  court,  the  name  Of  an  attorney  for  each  party  must  be 
entered  on  the  judge's  docket  by  the  meeting  of  court  on  the 
first  Tuesday  morning  of  the  term,  and  in  default  thereof  the 
suit  or  appeal  will  be  dismissed,  on  motion  of  the  party  com- 
plying with  the  rule.  The  cause  had  bee»  passed  over  the  first 
Tuesday,  at  the  request  of  plaintiffs,  but.  subsequently,  and 
before  it  was  regularly  reached  for  call,  plaintiff  moved  to  dis- 
miss the  appeal,  because  of  the  failure  of  defendant  to  comply 
with  the  rule  of  court  in  that  regard.  Although  defendant 
was  in  court,  ready  for  trial,  and  demanding  to  be  permitted 
to  try  his  own  cause,  the  court  denied  him  that  privilege,  and 
dismissed  his  appeal.  That  was  error.  Under  our  statute, 
either  plaintiff  or  defendant  in  any  suit  has  the  liberty  guar- 
anteed to  him  to  prosecute  or  defend  for  himself,  in  his  proper 


480  Gregson  v.  Allen  et  al.  [June  T. 

Opinion  of  the  Court. 

person.     It  is  a  statutory  right,  of  which  the  court  can  not 
arbitrarily  debar  him. 

~No  doubt,  courts  may  make  all  such  rules  for  the  orderly 
disposition  of  business  before  them  as  may  be  deemed  expedi- 
ent, consistent  with  law;  but,  as  this  court  has  had  occasion, 
before,  to  declare,  all  such  rules  must  be  reasonable.  The  rule 
under  which  defendant's  appeal  was  dismissed,  was  in  contra- 
vention with  the  statute.  The  effect  was  to  deprive  him  of  the 
right,  secured  by  law,  to  defend  any  action  against  him,  in  his 
proper  person,  and  in  that  respect  the  rule  was  inconsistent  with 
law.  "Whether  defendant  had  counsel  employed  or  not,  is 
wholly  immaterial.  Had  his  counsel  neglected  to  comply 
with  the  rule  of  court  in  that  respect,  defendant  could,  at  any 
time  when  called  for  trial,  have  insisted  upon  his  right  to  try 
his  own  case.  It  would  be  singular,  indeed,  if  he  could  be 
deprived  of  so  valuable  a  privilege,  secured  by  law,  by  any 
mere  neglect  of  counsel.  Even  if  the  rule  was  one  the  court 
might,  with  propriety,  make  for  the  "orderly  disposition  of 
business,"  the  omission  to  comply  with  it  is  a  matter  of  so 
little  consequence,  it  ought  not  to  be  made  a  ground  of  depri- 
ving a  party  of  his  defense  to  an  action  against  him.  When 
the  motion  was  made  to  dismiss  the  appeal,  the  case  had  not 
then  been  reached  for  trial,  and  on  defendant's  announcing  his 
readiness  for  trial,  the  proper  practice  would  have  been  for 
the  court  to  enter  his  name  as  appearing  in  his  proper  person, 
and  suffered  the  trial  to  go  on  when  the  cause  should  be 
reached  in  its  order.  Not  to  do  so  was  an  abuse  of  that  dis- 
cretion with  which  the  court  is  clothed  to  the  end  that  justice 
may  be  done. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Illinois  Central  Railroad  Company 

v. 
Stephen  Modglin. 

1.  Negligence — comparative.  Where  an  employee  of  a  railway  company, 
while  in  charge  of  a  hand-car  on  the  track,  was  injured  by  a  collision  with 
a  construction  train,  and  it  appeared  he  knew  of  the  approach  of  the  train 
in  time  to  have  got  off  the  track  before  the  accident,  and  had  reason  to 
know  the  time  such  train  would  approach,  it  was  held,  that  his  negligence 
was  such  as  to  preclude  a  recovery,  and  that  the  company  was  not  negligent 
in  not  sounding  a  whistle  and  slackening  the  speed  of  the  train,  as  its  ser- 
vants had  a  right  to  expect  the  hand-car  would  be  taken  from  the  track 
before  it  was  reached. 

2.  Same — neglect  to  give  warning.  Although  the  law  does  not  require  a 
railroad  train  to  sound  a  whistle  or  regulate  its  speed  at  a  certain  place, 
where  a  collision  occurs,  the  court  is  inclined  to  hold  the  company  guilty 
of  negligence,  if  its  servants  knew,  or  had  reasonable  grounds  to  believe, 
there  was  a  person  on  the  track,  or  danger  of  a  collision,  and  that  sounding 
a  whistle  or  slackening  the  speed  of  the  train  could  have  prevented  the 
injury. 

3.  Exceptions  —  when  to  be  taken.  An  exception  to  instructions  can 
not  be  regarded  unless  taken  at  the  time  they  are  given.  Embracing  the 
exception  in  a  motion  for  a  new  trial,  is  not  considered  as  an  exception 
taken  on  the  trial. 

Appeal  from  the  Circuit  Court  of  Union  county;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  appellants. 

Mr.  Andrew  D.  Duff,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  Union  circuit  court,  wherein  Stephen 
Modglin,  plaintiff,  declared  against  the  Illinois  Central  Rail- 
road Company,  defendants,  that,  while  he  was  using  a  hand- 
car of  the  defendants,  and  in  their  employment  on  their 
railroad,  they,  by  their  agents  and  servants,  so  negligently 
and  carelessly  ran  and  operated  a  construction  train  on  the 
same  road,  the  plaintiff  himself  using  due  and  proper  care,  as 
31— 85th  III. 
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to  materially  injure  him,  and  for  which  he  claimed  five  thous- 
and dollars  damages.  There  was  a  trial  by  jury,  and  a  verdict 
rendered  against  the  defendants  for  two  thousand  and  five  hun- 
dred dollars  damages.  A  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and  the  evidence,  and 
that  the  jury  were  misdirected  by  the  court,  was  overruled, 
and  judgment  entered  on  the  verdict,  to  reverse  which  de- 
fendants appeal. 

The  gist  of  this  action  is,  negligence  on  the  part  of  the 
defendant  corporation.  It  is  the  doctrine  of  this  court,  as  well 
as  that  of  other  courts,  that  the  charge  of  negligence  must  be 
sustained  by  a  preponderance  of  evidence,  and  if  the  negli- 
gence of  the  plaintiff  was  as  great,  comparatively,  as  that  of 
the  defendants,  there  can  be  no  recovery. 

Two  principal  points  are  made  by  appellants — first,  that  the 
verdict  is  contrary  to  the  evidence,  and  second,  misdirection  of 
the  court. 

As  to  the  second  point,  it  does  not  appear  any  exceptions 
were  taken  to  the  instructions  of  tlie  court,  at  the  time  they 
were  given,  or  at  any  other  time,  save  and  except  that,  in  the 
motion  for  a  new  trial,  one  of  the  grounds  therefor  is  alleged 
to  be  the  misdirection  of  the  court.  It  is  the  doctrine  of  this 
court,  commencing  with  Leigh  v.  Hodges,  3  Scam.  15,  and 
running  through  a  course  of  decisions,  that  exceptions  to  the 
charge  of  the  court  must  be  taken  at  the  trial,  though  they 
need  not  be  written  out  at  that  time.  In  Hill  v.  Ward,  2 
Gilm.  285,  it  was  said,  a  party  can  except  to  the  charge  of  the 
court  only  at  the  time  the  charge  is  given  or  refused.  Em- 
bracing the  exception  in  a  motion  for  a  new  trial,  is  not  con- 
sidered an  exception  taken  at  the  trial.  Dickhut  v.  Durrell, 
11  111.  72.  We,  therefore,  can  not  consider  the  exceptions  to 
the  instructions. 

Upon  the  first  point,  we  have  examined  the  testimony,  as 
disclosed  in  the  transcript  of  the  record,  with  care,  and  can  not 
find  the  least  ground  on  which  to  base  a  charge  of  negligence 
against  the  railroad  company  or  their  servants,  by  whose  act 
the  injury  is  alleged  to  have  been  caused. 
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Plaintiff  was  in  charge  of  a  number  of  hands  engaged  in 
quarrying  stone,  to  be  placed  upon  the  construction  train 
charged  with  doing  the  injury,  and  had  in  his  charge  and  un- 
der his  management  a  hand-car,  in  which  to  transport  his  tools 
for  repairs  at  the  shop  in  Makanda.  He  knew  perfectly  well, 
when  he  engaged  in  this  service,  what  he  was  required  to  do 
when  he  used  the  hand-car, — that  as  to  trains  upon  the  road,  no 
matter  of  what  description,  his  hand-car  was  subservient,  and 
had  to  give  the  road.  On  this  knowledge  he  had  acted  for 
weeks,  and  to  make  the  transit  safe,  he  took  the  precaution  to 
follow  freight  train  ISTo.  12,  which  passed  the  quarry  at  4:30  in 
the  afternoon,  and  wait  at  Makanda  until  the  passenger  train 
passed  town,  and  then  follow  that  train  back  to  the  quarry. 
This  he  had  done  for  weeks.  Plaintiff  also  knew  perfectly  well 
the  movements  of  the  construction  train,  for  it  was  this  train 
his  labor,  and  that  of  the  men  under  him,  was  supplying.  He 
was  acting  in  concert  with  this  train,  which  he  well  knew  went 
to  and  from  the  quarry  several  times  in  the  course  of  a  day. 
He  knew  it  was  the  constant  practice  of  the  construction  train 
to  back  into  Makanda  to  let  JSTo.  12  go  on,  and  to  pull  out  of 
Makanda  so  soon  as  'No.  12  reached  that  point.  The  hand-car, 
on  the  day  of  the  accident,  did  not  follow  No.  12  closely,  and 
the  construction  trains,  as  was  usual  with  them,  put  out  at  the 
proper  and  usual  time.  No  blame  is  chargeable  up  to  this  point. 
That  train  had  the  right  to  the  road,  and  it  was  gross  careless- 
ness on  the  part  of  the  plaintiff  for  him  to  be  on  the  road  with 
his  hand-car,  without  ascertaining  that  the  track  was  clear.  The 
construction  train  had  no  right  to  suppose  the  hand-car  was 
on  the  track,  as  it  did  not  follow  No.  12  as  usual.  The  fault 
is  altogether  with  the  hand-car. 

It  is  said  no  whistle  was  sounded,  and  the  speed  of  the  train 
was  excessive.  There  is  conflict  on  these  points,  but  the  law 
did  not  require  this  train  to  sound  a  whistle  at  that  spot,  nor 
did  it  regulate  the  speed  of  the  train.  But,  although  the  law 
may  be  silent  on  this  point,  we  should  be  inclined  to  hold  a 
railroad  company,  knowing  or  having  reasonable  grounds  to 
believe  there  is  a  person  on  the  track,  or  danger  of  a  collision, 
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guilty  of  negligence,  if  sounding  the  whistle  or  slackening  the 
speed  of  the  train  could  prevent  accident.  This  construction 
train  was  visible  by  the  operatives  on  the  hand-car  for  more 
than  one  hundred  yards,  before  the  collision  occurred,  and  it  was 
but  natural  and  reasonable  for  the  conductor  of  that  train  to 
suppose  the  hand-car  would  get  out  of  the  way,  as  it  was  its 
clear  duty  to  do,  and  could  have  done  if  they  had  endeavored 
to  get  it  off,  in  the  first  instance,  on  the  east  side  of  the  track. 
We  can  not,  after  the  closest  examination  of  the  testimony, 
find  any  ground  to  charge  defendants  with  negligence. 

The  negligence  seems  to  be  on  the  other  side,  and  however 
much  all  may  regret  the  accident,  the  conclusion  from  the  tes- 
timony is  irresistible,  the  plaintiff  was  the  cause  of  the  in- 
jury- 

We  do  not  deem  it  necessary  to  discuss  the  other  point 
raised,  as  to  appellee  being  in  a  common  employment  with  the 
operative  on  the  construction  train,  and  in  the  same  line  of 
service.  We  have  confined  ourselves  to  the  question  of 
negligence,  and  as  to  that,  we  are  satisfied  the  evidence  greatly 
preponderates  in  favor  of  appellants.  The  verdict  should  have 
been  set  aside  and  a  new  trial  granted.  Refusing  to  grant  a 
new  trial  was  error,  and  for  the  error  the  judgment  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  People  ex  rel.  Edward  Phillips 

v. 

Herman  Lieb,  County  Clerk,  etc. 

1.  County  clerk — delivery  of  assessors'  books,  etc.  Where  a  county 
clerk  delivers  the  assessor's  book  and  blanks  of  a  town  to  one  appointed  to 
the  office  of  assessor,  and  who  is  clothed  with  the  proper  evidence  of  such 
appointment,  he  has  discharged  his  duty,  and  can  not  be  compelled  to  de- 
liver the  same  to  another  person  claiming  the  same  office  by  election.  On 
mandamus  tp  compel  him  to  make  such  delivery,  the  only  question  is  as  to 
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the  fact  of  the  appointment  of  the  person  who  has  received  the  books,  etc., 
and  not  as  to  the  rightfulness  of  it. 

2.  Assessor — acts  of  de  facto,  are  valid.  Where  the  proper  appointing 
power  in  a  town  meet  and  determine  that  there  is  a  vacancy  in  the  office  of 
assessor  by  a  failure  to  elect  one,  and  appoint  one  who  qualifies,  his  acts  in 
making  the  assessment  as  a  de  facto  officer  will  be  good  and  valid  until  he 
is  ousted  by  a  proper  proceeding  for  that  purpose. 

3.  Mandamus — when  it  lies.  A  mandamus  will  not  be  awarded  except 
in  a  clear  case.  It  is  not  granted  as  a  matter  of  absolute  right;  and  where 
it  can  be  seen  that  it  can  not  accomplish  any  good  purpose,  or  that  for  which 
it  is  sought,  it  will  be  denied. 

This  was  an  application  for  a  mandamus  in  this  court. 

Messrs.  Haines  &  Tripp,  and  Messrs.  Barge  &  Dixon,  for 
the  relator. 

Mr.  M.  F.  Tuley,  and  Mr.  Edward  S.  Isham,  for  the  respon- 
dent. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  is  a  petition,  filed  June  6,  1876,  for  a  writ  of  man- 
damns  to  Herman  Lieb,  county  clerk  of  Cook  county,  to  re- 
quire him  to  deliver  to  the  petitioner  the  books  and  blanks 
prepared  by  such  clerk  for  the  assessment  of  the  real  and 
personal  property  of  the  town  of  South  Chicago,  for  the  year 
1876,  petitioner  claiming  to  be  assessor  of  said  town,  elected 
as  such  at  the  annual  election  on  the  4th  day  of  April,  1876. 
The  county  clerk,  in  his  answer  filed  June  14,  1876,  among 
other  things,  sets  up,  that  on  the  15th  day  of  April,  1876,  the 
justices  of  the  peace  of  the  town  of  South  Chicago  and  the 
supervisor  and  town  clerk  of  the  town,  at  a  meeting  by  them 
held,  determined  that  there  had  been  a  failure  by  said  town  to 
elect  an  assessor  of  the  town  at  the  annual  town  meeting  on 
April  4,  1876,  and  that  they  thereupon,  by  warrant  under 
their  hands  and  seals,  appointed  one  William  B.  H.  Gray 
assessor  of  the  town;  that  the  same  was  duly  certified  to  the 
respondent  as  county  clerk;  that  said  Gray  took  the  oath  of 
office  prescribed  by  law,  and  filed  the  same  in  the  office  of  the 
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town  clerk  of  the  town ;  that  afterward,  before  the  commence- 
ment of  the  suit,  and  before  May  1,  1876,  (the  time  limited 
for  the  delivery  of  the  books,)  Gray,  as  such  assessor,  called 
upon  the  respondent  and  demanded  such  books  and  blanks; 
whereupon  he,  believing  that  petitioner  had  not  been  elected 
assessor  of  the  town,  and  that  Gray  was  the  lawful  assessor, 
and  had  been  lawfully  appointed  such,  did  deliver  all  said 
books  and  blanks  to  the  said  Gray,  as  the  assessor  of  the  town ; 
that  Gray  ever  since  has  held  the  same,  and  that  since  the  first 
day  of  May,  1876,  he  has  been  actively  engaged  as  such  asses- 
sor, in  making  the  appraisement  of  property  in  the  town,  using 
the  books  and  blanks  in  so  doing;  that  he  has  a  large  part  of 
the  assessment  now  made*,  and,  as  respondent  is  informed  and 
believes,  will  have  the  entire  assessment  of  the  town  completed 
on  or  before  the  first  day  of  July,  1876 — the  day  fixed  by  law 
for  the  return  of  the  assessment;  that  respondent  has  no  con- 
trol or  power  over  said  books  and  blanks;  that  to  prepare  new 
books  and  blanks  for  the  assessment  of  property  in  the  town 
would  require  at  least  six  weeks,  and  that  the  same  could  not 
be  done  in  time  to  deliver  to  the  petitioner  before  the  time 
required  by  law  to  make  return  of  the  assessment,  and  that  it 
would  be  physically  impossible  to  make  out  new  assessment 
books  and  have  a  new  assessment  of  property  in  said  town,  for 
the  purposes  of  taxation  for  the  year  1876. 

The  answer  is  demurred  to. 

The  provision  of  the  statute  under  which  the  appointment 
of  Gray  was  made,  is  as  follows: 

"  Board  of  Appointment. .]  Whenever  any  town  shall  fail  to 
elect  the  proper  number  of  town  officers  to  which  such  town 
may  be  entitled  by  law,  or  when  any  person  elected  to  any 
town  office  shall  fail  to  qualify,  or  whenever  any  vacancy  shall 
happen  in  any  town,  from  death,  resignation,  removal  from 
the  town,  or  other  cause,  it  shall  be  lawful  for  the  justices  of  the 
peace  of  the  town,  together  with  the  supervisor  and  town  clerk, 
to  fill  the  vacancy  by  appointment,  by  warrant  under  their  hands 
and  seals;  and  the  persons  so  appointed  shall  hold  their  respec- 
tive offices  during  the  unexpired  term  of  the  persons  in  whose 
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stead  they  have  "been  appointed,  and  until  others  are  elected  and 
appointed  in  their  places,  and  shall  have  the  same  powers  and 
be  subject  to  the  same  duties  and  penalties  as  if  they  had  been 
duly  elected  or  appointed  by  the  electors."  Rev.  Stat.  1874, 
p.  1079,  §  97. 

We  do  not  see  but  what  the  county  clerk  has  performed  his 
duty  in  the  premises.  He  has  already  made  delivery  of  the 
assessment  books,  etc.,  to  an  assessor  appointed  to  such  office 
by  the  lawful  appointing  power.  Whether  the  board  of  ap- 
pointment rightly  or  not  found  that  there  had  been  a  failure 
to  elect  an  assessor,  which  has  been  so  prominently  discussed 
in  the  argument,  we  do  not  conceive  to  be  involved  in  this 
proceeding.  We  regard  the  only  question  here  to  be,  upon 
the  fact  of  appointment,  not  upon  the  rightfulness  of  the 
appointment.  The  board  of  appointment  here  did  expressly 
find  that  there  had  been  a  failure  to  elect  an  assessor,  and  filled 
the  vacancy  so  found,  by  appointment  made  in  legal  form.  A 
similar  question  arose  in  Wood  v.  Peake,  8  Johns.  69,  where 
three  justices  of  the  peace  had  made  an  appointment  of  con- 
stable under  a  statute  authorizing  such  appointment  to  be 
made  in  the  case  of  a  refusal  to  serve  by  a  constable  elected. 
In  an  action  of  trespass  against  such  appointee,  for  taking 
goods  as  constable  under  an  execution,  the  lower  court  admit- 
ted proof  that  there  had  been  no  refusal  to  serve  by  the  officer 
elected.  This  was  held,  in  the  Supreme  Court,  to  be  error, 
and  the  judgment  for  the  plaintiff  below  was  reversed  because 
of  the  admission  of  such  evidence  to  impeach  the  appoint- 
ment. The  same  point  was  made  there,  as  here,  that  it  was 
only  in  the  case  of  refusal  to  serve,  that  the  appointing  officers 
had  jurisdiction  to  appoint,  and  on  it  being  shown  there  was  no 
refusal  to  serve,  that  there  was  no  jurisdiction,  and  the  appoint- 
ment was  void.  It  was  there  said:  "This  appointment  is  a 
judicial  act,  for  the  justices  must  first  determine  and  adjudge 
that  there  is  a  vacancy  in  the  office,  and  that  the  town  neg- 
lected to  fill  it  up.  It  is  not  traversable  in  such  a  collateral 
action.  The  appointment  remains  valid  until  it  be  set  aside, 
or  quashed  in  the  regular  course  upon  certiorari.     It  is  cer- 


488  The  People  ex  rel.  v.  Lieb.  [June  T. 

Opinion  of  the  Court. 

tainly  sufficient  to  justify  the  constable.  He  comes  to  the 
office  by  an  appointment,  regular  according  to  the  forms  of 
law,  and  made  by  a  tribunal  having  jurisdiction  in  the  case." 
The  doctrine  of  this  case  was  sanctioned  in  The  People  v. 
Seaman,  5  Denio,  412,  Green  v.  Burke,  23  Wend.  502,  and 
Colton  v.  Beardsley,  38  Barb.  51.  In  the  latter  case,  in 
reference  to  an  analogous  question,  Bosekrans,  J.,  after  reci- 
ting the  statutory  provisions  authorizing  the  remaining  trus- 
tees, in  the  case  of  a  vacancy  in  the  office  of  a  trustee  of  a 
school  district,  to  call  a  special  meeting  of  the  inhabitants  to 
fill  the  vacancy,  says:  "  Under  these  provisions  of  the  statute 
the  question,  whether  there  is  a  vacancy  in  the  office  of  a  trus- 
tee must  be  determined  in  limine  by  the  other  trustees.  It  is 
a  question  calling  for  the  exercise  of  their  judgment  and  dis- 
cretion, and  their  action  upon  it  partakes  of  the  character  of 
a  judicial  act.  *  *  The  test  of  jurisdiction  in  such  case  is, 
whether  the  tribunal  has  power  to  enter  upon  the  inquiry,  and 
not  whether  its  conclusions  in  the  course  of  it  were  right  or 
wrong." 

It  must  be  conceded,  that  a  person  assuming  to  discharge 
the  duties  of  the  office  of  assessor  under  such  an  appointment 
as  in  this  case,  and  being  otherwise  qualified  in  accordance 
with  the  statute,  was  an  assessor  de  facto. 

In  Brovm  v.  Lunt,  37  Me.  428,  an  officer  de  facto  is  de- 
scribed as  one  who  actually  performs  the  duties  of  the  office 
with  apparent  right,  under  claim  of  color  of  appointment  or 
election. 

In  Ex  parte  Strang,  21  Ohio  St.  610,  in  speaking  upon  the 
subject  of  what  will  constitute  an  officer  de  facto,  it  is  said: 
"  The  true  doctrine  seems  to  be,  that  it  is  sufficient  if  the  offi- 
cer holds  the  office  under  some  power  having  color  of  authority 
to  appoint,  and  that  a  statute,  though- it  should  be  found  re- 
pugnant to  the  constitution,  will  give  color."  In  The  People 
ex  rel.  v.  Bangs,  24  111.  184,  this  court,  after  pronouncing  that 
a  law  providing  for  the  election  of  a  circuit  judge  was  not 
authorized  by  the  constitution,  and  that  the  election  was  void, 
add :     "  It  gave  Judge  Bangs  (who  had  been  elected  under  the 
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law)  color  of  office,  no  doubt,  and,  acting  as  he  did  under  color 
of  office,  his  acts  were  as  valid,  of  course,  as  if  the  law  had 
been  constitutional."  To  constitute  an  officer  de  facto,  it  is 
not  necessary  that  he  should  derive  his  appointment  from  one 
competent  to  invest  him  with  a  good  title  to  the  office.  Fow- 
ler v.  Bebee,  9  Mass.  232;  Conover  v.  Fowler,  10  id.  291. 

A  person  actually  obtaining  office  with  the  legal  indicia  of 
title,  is  a  legal  officer  until  ousted,  so  far  as  to  render  his  offi- 
cial acts  valid,  as  if  his  title  were  not  disputed.  Benoit  v. 
Auditors  of  Wayne  County,  20  Mich.  176. 

It  is  the  well  settled  doctrine,  that  the  acts  of  an  officer  de 
facto,  who  comes  into  office  by  color  of  title,  are  valid  as  it 
concerns  the  public,  or  third  persons  who  have  an  interest  in 
his  acts. 

A  mere  ministerial  officer  has  no  right  to  decide  on  the  acts 
of  such  officer  de  facto,  or  adjudge  them  to  be  null.  The 
People  v.  Collins,  7  Johns.  549. 

These  assessment  books,  then,  are  in  the  hands  at  least  of 
an  assessor  de  facto,  who,  as  respects  the  public  and  third  per- 
sons, has  authority,  until  ousted,  to  proceed  in  the  discharge 
of  the  duties  of  assessor,  and  to  make  use  of  the  books  in  so 
doing.  When  Mr.  Gray,  clothed  with  the  appointment  of 
assessor  which  he  possessed,  appeared  before  the  county  clerk, 
and,  as  assessor,  demanded  the  assessment  books,  it  was  not 
the  duty  of  the  clerk  to  inquire  into  and  decide  upon  the  right 
of  the  appointment,  but  he  might  act  upon  the  fact  of  the  ap- 
pointment; and  he  was  justifiable  in  regarding  and  treating 
the  applicant  as  assessor,  and  in  delivering  to  him  the  books, 
and  in  so  doing  he  has  discharged  all  the  duty  in  that  regard 
incumbent  on  him.  His  acts  and  doings  with  such  appointed 
assessor  must  be  held,  as  if  with  the  rightful  assessor.  The 
reception  of  the  books  by  Gray  was  an  official  act  of  an  asses- 
sor in  fact,  to  be  held  as  a  valid  and  proper  act,  and,  conse- 
quently, the  delivery  of  the  books  to  him  by  the  county  clerk 
is  to  be  sustained  as  a  proper  act.  It  would  be  to  pervert  this 
writ  of  mandamus  to  a  most  extraordinary  purpose,  to  issue 
a  command  to  this  clerk,  which  would  require  him  to  get 
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back  these  books  out  of  the  hands  of  the  appointed  assessor 
who  is  now  making  use  of  them,  and  deliver  them  to  another 
rival  assessor.  There  can  be  no  such  duty  incumbent  upon 
the  clerk,  as  to  prepare  new  assessment  books  at  the  great  ex- 
pense and  labor  it  would  require,  and  deliver  them  to  the 
petitioner.  And  without  the  doing  of  the  one  or  other  of 
these  things,  the  object  sought  for  by  the  writ  of  mandamus 
could  not  be  accomplished.  The  respondent  has  once  acted  in 
delivering  the  books  and  blanks  to  one  who  was,  at  least,  an 
assessor  de  facto,  and  he  is  to  be  protected  in  so  doing.  There 
is  no  obligation  of  law  to  bind  him  further.  He  must  be 
taken  as  having  already  discharged  the  full  measure  of  his 
statutory  duty  in  this  respect. 

This  court  said,  in  The  People  ex  rel.  v.  Hatch,  33  111.  140, 
that  a  mandamus  should  not  issue  in  any  case  unless  the  party 
applying  for  it  shall  show  a  clear  legal  right  to  have  the  thing 
sought  by  it  done,  and  in  the  manner  and  by  the  person  or 
bodv  sought  to  be  coerced,  and  must  be  effectual  as  a  remedv 
if  enforced,  and  it  must  be  in  the  power  of  the  party,  and  his 
duty  also,  to  do  the  act  sought  to  be  done;  and  the  writ  is 
never  awarded  unless  the  right  of  the  relator  is  clear  and  un- 
deniable, and  the  party  sought  to  be  coerced  bound  to  act. 
See  also,  The  People  v.  Dubois,  id.  9 ;  The  People  v.  Chicago 
and  Alton  Railroad  Co.  55  id.  95 ;  Menard  v.  Rood,  68  id. 
121;  The  People  v.  Illinois  Central  Railroad  Co.  62  id.  510; 
Universal  Church  v.  Columbia  Township,  6  Ohio,  446. 

As  the  writ  of  mandamus  is  not  gran  table  as  of  absolute 
right  in  all  cases,  and  the  exercise  of  the  jurisdiction  in  grant- 
ing it  rests,  to  a  considerable  extent,  in  the  sound  discretion  of 
the  court,  the  futility  of  a  grant  of  the  writ  at  this  late  hour, 
and  the  public  inconvenience  which  would  ensue  if  the  object 
sought  for  by  the  writ  should  be  attained,  in  leading  to  very 
great  embarrassment  in  the  assessment  of  property  and  col- 
lection of  the  taxes  for  the  year  1876,  might  be  dwelt  upon  as 
considerations  to  influence  the  exercise  of  a  wise  judicial  dis- 
cretion in  the  matter. 

But  it  is  unnecessary.     In  view  of  what  has  already  been 
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said,  we  are  satisfied  that,  upon  the  facts  set  up  in  the  answer, 
which  stand  admitted  by  the  demurrer,  there  is  here  no 
proper  case  for  the  award  of  a  writ  of  mandamus. 

The  demurrer  to  the  answer  is,  therefore,  overruled,  and  the 

writ  refused. 

Jfandamus  refused. 

Mr.  Justice  Scott:     1  do  not  concur  either  in  the  rea- 
soning or  conclusion  of  this  opinion. 


Henry  Richardson  et  al. 

v. 

William  Kelly. 

1.  Witness — impeachment  by  proof  of  contrary  statements.  The  rule  is 
inflexible,  that  a  witness  can  not  be  impeached  by  proof  of  his  having  made 
contradictory  statements  out  of  court,  unless  his  attention  has  been  directed, 
in  his  examination,  to  such  statements,  specifying  particularly  the  time  and 
place. 

2.  Gaming — action  to  recover  thing  lost.  In  trover  to  recover  the  value 
of  a  mare  lost  on  a  wager  upon  a  horse  race,  it  is  error  in  an  instruction  to 
make  the  plaintiff's  right  to  recover  depend  upon  the  fact  that  the  animal 
was  taken  against  the  will  and  protest  of  the  plaintiff.  The  action  lies, 
although  the  plaintiff  may  have  voluntarily  given  possession. 

Appeal  from  the  Circuit  Court  of  Calhoun  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  Geo.  W.  Heedman,  for  the  appellant. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  trover,  by  appellants  against  appellee,  for  the  con- 
version of  a  mare, 

A  race  was  run  by  the  mare  in  controversy,  with  a  mare 
belonging  to  appellee  and  one  Ruyl,  on  the  7th  of  February, 
1874,  on  the  result  of  which,  one  mare  was  wagered  against 


492  Richardson  et  at.  v.  Kelly.  [June  T. 

Opinion  of  the  Court. 

the  other.  After  the  race  was  run,  appellee,  claiming  that  he 
had  won  the  wager,  went  to  the  rider  of  the  mare  in  contro- 
versy, who  was  holding  her,  and  took  her  away  from  him ;  and 
since  then,  he  has  detained  and  converted  her  to  his  own  use. 

Appellants  claimed  that  the  race  was  not  run  as  it  was 
agreed  it  should  be,  and,  therefore,  denied  the  right  of  appellee 
to  take  the  mare. 

The  chief  controversy  at  the  trial  was,  whether  the  mare 
belonged  to  appellants  or  to  one  Parker.  Appellants  were 
both  sworn,  and  examined  as  witnesses  on  their  own  behalf, 
and  they  each  testified,  as  did  also  Parker,  that  at  the  time  of 
the  race,  and  when  it  was  agreed  to  be  run,  the  mare  belonged 
to  appellants.  They  are  also  fully  corroborated  by  one  Dewey, 
who  testified  that  he  was  present  at  the  sale,  and  partially  by 
one  Hammond,  who,  though  not  present  at  the  sale,  was  cog- 
nizant of  the  change  of  possession  from  appellants  to  Parker 
of  another  mare,  given  in  part  payment. 

The  race  was  agreed  upon  between  Parker  and  appellee  and 
Puyl — Parker  acting,  however,  as  he  testifies,  and  as  appel- 
lants and  Dewey,  also,  testify  he  was  to  act  in  making  the  race, 
as  agent  for  appellants.  Appellee  and  Puyl  testif}7  that  they 
had  no  knowledge,  either  when  the  race  was  agreed  upon  or 
when  it  was  run,  that  the  mare  belonged  to  appellants;  that 
they  supposed  she  belonged  to  Parker,  and  that  they  would 
not  have  agreed  to  make  the  race  with  appellants.  Evidence 
was  also  given  of  declarations  of  appellants,  at,  and  sub- 
sequent to  the  running  of  the  race,  to  the  effect  that  they 
had  no  interest  in  the  race,  or  the  mare  in  controversy.  John 
Churchman  testified  that  he  remembered  a  publication,  in  a 
newspaper  published  at  Hardin,  in  regard  to  the  race;  that 
after  that,  and  on  the  Tuesday  before  the  race  came  off,  Parker 
told  him,  if  he  saw  appellee  and  Puyl,  to  say  to  them  that 
it  was  a  blind  about  his  selling  the  mare  to  appellants;  that 
the  article  in  the  newspaper  about  his  having  sold  the  mare  to 
appellants,  was  put  in  to  deceive  his  wife  and  mother-in-law, 
who  were  opposed  to  his  running  the  rape;  and  that  they 
need  pay  no  attention  to  it,  as  "  he  intended  to  run  the  race 
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on  the  square."  He  also  testified  that,  on  the  day  of  the  race,  he 
heard  Parker  say  he  did  not  know  what  appellants  were  squeal- 
ing about;  that  he  was  satisfied  with  the  race.  Andrew  J.  Poor 
testified  that  he  was  at  the  race,  and  saw  Parker  on  the  track, 
and  Parker  said  to  him  that  he  had  the  best  mare  in  the  world, 
and  if  she  could  not  win  on  that  track,  he  did  not  want  her. 
1ST.  Everhart  testified  that  he  was  at  the  race,  and  heard  Parker 
say  that  he  did  not  know  what  appellants  were  disputing  about, 
for  they  did  not  own  the  mare  and  had  nothing  to  lose. 
John  Condon  testified  that  he  was  at  the  race,  and  heard 
Parker  say  the  race  was  fair,  and  that  the  mare  was  his. 

None  of  these  conversations  of  Parker  appear  to  have  been 
in  the  presence  or  hearing  of  appellants,  or  either  of  them; 
and,  for  this  reason,  appellants,  by  their  counsel,  moved  that 
the  court  exclude  them  from  the  jury.  But  the  court  over- 
ruled the  motion,  except  as  to  the  witness  Condon,  with  the 
caution  that  the  jury  would  understand  that  the  statements 
of  the  witness  Parker,  in  which  he  claimed  to  own  the  mare, 
made  out  of  the  presence  and  hearing  of  appellants,  were  not 
binding  upon  appellants;  but  that  the  jury  might  consider 
them  so  far  as  they  might  tend  to  impeach  the  witness  Parker. 
To  this  ruling,  appellants  took  exception,  and  now  urge  it  as 
ground  for  reversal  of  the  judgment. 

It  is  very  clear,  the  ruling  of  the  court  was  erroneous. 
Parker,  in  his  examination,  did  not  have  his  attention  directed 
to  either  of  these  conversations,  and  the  rule  is  inflexible,  that 
a  witness  can  not  be  impeached  by  proof  of  his  having  made 
contradictory  statements  out  of  court,  unless  his  attention 
has  been  directed,  on  his  examination,  to  those  contradictory 
statements,  specifying,  particularly,  time  and  place.  Regnier 
v.  Cabot,  2  Gilm.  34;  Boot  v.  Wood,  34  111.  283;  Miner  v. 
Phillips,  42  id.  123;  Winslow  v.  Jfewlan,A5  id.  145. 

Appellants  asked  the  court  to  instruct  the  jury  as  follows: 

"  The  court  instructs  the  jury  for  the  plaintiffs,  that  if  you 
believe,  from  the  preponderance  of  the  evidence,  that  the 
plaintiffs  owned  the  mare  in  controversy  at  the  time  of  said 
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race,  and  farther  find  that  the  defendant,  Kelly,  took  the  said 
mare  of  said  plaintiffs,  then  you  will  find  for  the  plaintiffs  what- 
ever sum  the  evidence  will  warrant  you  in  saying  she  was 
worth." 

The  court  refused  to  give  the  instruction  as  asked,  but  mod- 
ified it  by  adding,  after  the  words  "  the  defendant,  Kelly,  took 
the  said  mare,"  the  words  "from  and  against  the  will  and 
protest"  and  gave  it  as  thus  modified.  The  modification  was 
erroneous.  The  second  section  of  the  act  entitled  "  Gaming," 
approved  March  3d,  1845,  authorizes  the  recovery,  by  an  action 
of  debt,  detinue,  assumpsit  or  trover,  of  any  sum  or  sums  of 
money,  or  other  valuable  thing,  amounting  in  the  whole  to 
the  sum  of  ten  dollars,  which  shall  be  lost  by  playing  at  cards, 
dice,  or  any  other  game  or  games,  which  shall  have  been  paid 
or  delivered  by  the  person  losing.  See  Purple's  Stat.  vol.  1, 
p.  592.  Tatman  v.  £  trader,  23  111.  493,  settles  that  horse 
racing  is  a  "game,"  within  the  contemplation  of  this  section; 
and,  since  the  section  makes  no  distinction  between  cases  where 
the  money  or  property  is  paid  or  delivered  by  the  loser  to 
the  winner,  with  or  without  protest,  .courts  are  not  warranted 
in  making  such  distinction.  Both  the  letter  and  the  spirit  of 
the  statute  authorize  a  recovery  of  all  money  or  property  thus 
lost,  and  paid  or  delivered  to  the  winner,  without  regard  to 
the  disposition  and  feelings  of  the  loser  at  the  time  it  was 
paid  or  delivered. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Thomas  J.  Kichakdson  et  al. 


The  People,  for  the  use  of  John  W.  Dugger. 

1.  Conservator's  bond — right  of  action  in  successor.  Where  a  con- 
servator of  an  idiot,  on  his  removal  from  office  and  settlement  with  the 
court,  is  ordered  to  pay  over  the  balance  in  his  hands  to  his  successor,  and 
the  latter  is  also  removed  before  the  money  is  paid,  and  another  person 
appointed  in  his  place,  the  latter  may  maintain  an  action  on  the  bond  of 
the  first  for  non-payment.  The  latter  is  authorized  by  the  law  to  receive 
the  money. 

2.  Same — who  may  approve  bond.  Under  the  act  of  1851  giving  county 
courts  jurisdiction  over  the  estates  of  idiots,  etc.,  the  county  court,  or  judge 
thereof,  is  authorized  to  take  and  approve  a  conservator's  bond. 

3.  Same— presumption  when  the  judge  approving  and  surety 's  name  are 
the  same.  Where  the  name  of  the  county  judge  who  approves  a  conserva- 
tor's bond  and  that  of  the  surely  are  the  same,  it  will  not  be  presumed  that 
they  were  one  and  the  same  person  from  the  identity  of  their  names. 

4.  Same — bond  not  filed.  It  is  no  objection  to  a  recovery  on  a  conserva- 
tor's bond  that  it  was  not  filed  by  the  clerk  until  after  the  conservator's 
removal.    Its  delivery  to  the  clerk  is  sufficient. 

5.  Same— people  may  be  obligee.  A  conservator's  bond  made  payable  to 
the  people  of  the  State  of  Illinois,  instead  of  to  the  county  treasurer  as 
directed  by  statute,  is  good  and  valid  as  a  common  law  obligation,  and  may 
be  enforced  by  suit  in  the  name  of  the  people  for  the  use  of  the  proper  per- 
son. 

6.  The  people  of  the  State  of  Illinois,  in  their  aggregate  or  corporate 
capacity,  may  be  an  obligee  or  payee,  and  the  instrument  thus  given 
enforced  in  our  courts,  where  it  is  not  prohibited  by  statute,  and  does  not 
contravene  a  sound  public  policy. 

7.  Contracts — language  construed  most  strongly  against  obligor.  Where 
a  party,  entering  into  a  bond  or  undertaking,  employs  equivocal  expressions 
or  language  that  will  bear  two  constructions,  they  will  be  construed  against 
him. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon. 
Amos  "Watts,  Judge,  presiding. 

Messrs.  Murray  &  Andrews,  for  the  appellants. 

Mr.  G-.  Van  Hoorebeke,  for  the  appellee. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  on  a  conservator's  bond, 
to  recover  money  received  by  the  principal  obligor,  belonging 
to  an  idiot.  The  declaration  avers  Morgan,  the  principal  in 
the  bond,  was,  on  the  19th  day  of  January,  1864,  appointed 
conservator  of  one  "Wat-kins,  by  the  county  court  of  Clinton 
county,  and  that  he,  and  George  M.  Richardson  as  his  surety, 
executed  the  bond  declared  on,  to  the  People  of  the  State  of 
Illinois.  It  is  averred  that  the  bond  was  approved  by  the 
county  judge  and  delivered  to  the  county  clerk;  that  Morgan 
entered  upon  the  discharge  of  his  duties  of  conservator;  that, 
as  such  conservator,  he  received  money  belonging  to  the  idiot, 
to  the  amount  $500;  that  he  was  removed  as  conservator  by 
the  county  court,  and  one  Kile  was  appointed  conservator  of 
"Watkins;  that  he  was  subsequently  removed,  and  John  "W. 
Dugger  was  appointed  conservator.  It  is  averred  that,  on  the 
removal  of  Morgan,  he  came  to  a  settlement,  when  it  was 
found  that  there  was  in  his  hands,  "money  belonging  to  Wat- 
kins,  $250.36,  which  he  was  ordered  to  pay  over  to  his  suc- 
cessor; that  he  had  neither  paid  it  to  Kile  nor  Dugger,  or  any 
part  thereof;  that  Richardson  had  died,  leaving  all  the  defend- 
ants but  Morgan  his  heirs  and  devisees. 

Defendants  demurred  to  the  declaration,  but  the  demurrer 
was  overruled,  and,  defendants  failing  to  plead,  judgment  was 
rendered  on  the  demurrer,  against  defendants,  and  they  appeal 
to  this  court. 

The  objections  urged  against  the  judgment  are  technical, 
and  we  shall  consider  only  such  as  seem  to  have  force  or  plausi- 
bility. It  is,  first,  urged  that  the  order  of  the  probate  court 
to  pay  over  the  money  to  Morgan's  successor,  gave  to  Kile, 
but  not  to  Dugger,  a  right  of  action.  •  Had  Morgan  paid  the 
money  to  Dugger,  there  can  be  no  question  that  he  would 
have  been  fully  discharged  and  protected,  because  Dugger,  as 
the  conservator  of  Watkins,  by  virtue  of  his  appointment  to 
the  place,  was  entitled  to  have  the  money,  and,  having  that 
right  conferred  by  law,  he  had  the  right  to  sue  and  recover. 
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He  was  a  successor  of  Morgan,  in  the  spirit,  if  not  in  the  lan- 
guage, of  the  order.  It  is  said  Morgan's  bond  should  have 
been  approved  by  the  circuit  court,  and,  for  the  want  of  such 
approval,  it  was  void. 

The  5th  section  of  the  act  of  1851  (Sess.  Laws,  p.  96,)  con- 
fers upon  county  courts  jurisdiction  in  cases  arising  under 
chapter  50  of  the  Revised  Statutes  of  1845;  and  it  provides 
that  such  courts  and  judges  may  proceed  in  the  same  manner 
and  with  like  effect  as  circuit  courts  or  judges  thereof.  Under 
this  section,  the  county  judge  had  as  ample  power  to  approve 
the  bond  as  the  circuit  judge  could  under  the  2d  section  of 
that  chapter. 

It  is  next  urged  that  the  bond  was  approved  by  George  M. 
Richardson,  who  was  both  county  judge  and  surety  on  the 
bond.  Even  if  this  appeared  from  the  declaration,  which  it 
does  not,  and  it  constituted  an  objection,  it  fails  to  appear  that 
the  judge  and  surety  are  one  and  the  same  person.  For  aught 
that  appears,  there  may  have  been  two  persons  of  the  same 
name — one  acting  as  judge  and  the  other  signing  as  surety; 
and  we  will  not  presume  that  there  was  but  one,  and  he  was 
the  judge  and  surety. 

And  again,  the  declaration  avers  that  the  bond  was  approved 
by  the  county  judge,  without  stating  who  was  such  judge. 

It  is  urged  that  the  copy  of  the  bond  filed  with  the  declara- 
tion shows  that  the  bond  was  not  filed  until  after  Morgan  was 
removed  as  conservator.  It  is  a  full  answer  to  say,  the  statute 
does  not  require  the  bond  to  be  filed;  and  a  delivery  of  the 
bond  to  the  county  clerk  would  be  sufficient,  whether  filed  or 
not  by  him,  as  the  idiot  could  not  compel  it  to  be  done,  and 
should  not  be  prejudiced  by  its  omission.  A  delivery  to  the 
payee,  or  to  some  one  for  him,  constitutes  a  sufficient  delivery. 
We  can  look  alone  to  the  declaration,  and  it  avers  that  it  was 
delivered  at  the  time  it  was  executed.  The  declaration  was 
amended  so  as  to  show  that  fact,  and  we  suppose  on  the  objec- 
tion of  appellants'  counsel. 

It  is  objected  that,  as  the  law  in  force  at  the  time  the  bond 
was  executed  required  it  to  be  made  payable  to  the  county 
32— 85th  III. 


498  Eichaedson  et  at.  v.  The  People,  use,  etc.  [June  T. 

Opinion  of  the  Court. 

treasurer,  and  as  it  was  payable  to  the  people  of  the  State  of 
Illinois,  it  is  absolutely  void,  as  being  made  without  authority. 
That  the  people,  in  their  aggregate  or  corporate  capacity,  may 
be  an  obligee  or  payee,  and  the  instrument  thus  given  enforced 
in  our  courts,  we  think,  does  not  admit  of  doubt.  A  party, 
for  a  proper  consideration,  may  bind  himself  to  the  State  as 
effectually  as  to  an  individual.  Suppose  a  collector  or  treas- 
urer, or  other  public  officer  or  private  individual,  were  to 
obtain  money  belonging  to  the  State,  and  fail  to  account  for  it, 
and  on  settlement,  independent  of  all  statutory  provisions, 
were  to  give  a  bond  or  note  to  the  people  of  the  State  of  Illi- 
nois for  its  payment,  could  there  be  the  shadow  of  a  doubt  that 
the  instrument  would  be  valid  and  binding,  or  that  the  State 
might  recover  by  the  name  used  as  obligee  or  payee?  Or, 
suppose  an  individual  should  convey  real  estate  to  the  State, 
and  covenant  for  title,  and  it  were  to  fail,  can  any  one  doubt 
that  the  people  might  maintain  covenant  on  the  breach  of 
warranty?  Many  other  cases  might  be  supposed,  where  there 
could  be  no  doubt,  although  not  authorized  or  required  by 
statute,  an  obligation  made  to  the  people  might  be  enforced  in 
their  name.  We  do  not  have  the  slightest  doubt  that  "  The 
People  of  the  State  of  Illinois  "  is  such  an  entity,  in  its  aggre- 
gate or  corporate  capacity,  as  to  be  made  an  obligee  or  payee, 
for  all  lawful  purposes,  when  not  prohibited  by  statute. 

Here,  the  county  judge  was  pursuing  a  lawful  purpose.  He 
was  attempting  to  perform  a  duty  imposed  by  statute.  He, 
for  a  want  of  knowledge  of  his  duty,  took  the  bond  payable 
to  the  people  of  the  State  of  Illinois,  instead  of  to  the  county 
treasurer.  Shall  it  be  said  that  this  helpless  idiot  shall  be 
despoiled  of  his  property,  of  the  care  and  management  of 
which  he  is  utterly  incapable,  by  the  non-performance  of  such 
a  duty  by  officers  of  the  law?  Surely  not,  where  no  law  is 
violated  and  public  policy  is  not  contravened.  The  obligee  in 
such  a  bond  is  only  nominal,  and  is  given  to  another  person 
because  the  idiot,  lunatic  or  distracted  person  is  mentally  inca- 
pable of  being  the  obligee.  Had  this  bond  been  executed  to 
a  private  individual,  capable  of  contracting  for  the  use  of  the 
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idiot,  it  would  not  have  violated  any  law  or  been  opposed  to 
public  policy,  and  no  reason  is  perceived,  nor  has  any  been 
suggested,  why  a  recovery  could  not  be  had  on  it,  on  a  breach 
of  the  condition,  and  the  same  is  true  where  the  State  is  the 
obligee. 

But  it  is  said  that,  by  being  payable  to  the  people,  it  is 
in  their  several,  and  not  their  aggregate,  capacity,  and,  the 
obligors  being  two  of  the  entire  number  of  the  people,  the 
obligation  is  to  themselves  as  well  as  to  all  the  rest  of  the 
people.  The  obligation  will  not  fairly  bear  such  a  construc- 
tion, but  if  it  would,  it  will  surely,  also,  bear  the  construction 
that  it  is  to  the  people  in  their  aggregate  capacity,  and  the 
language  employed  by  the  obligor  will  be  most  strongly  con- 
strued against  him.  He  will  not  be  permitted  to  escape  lia- 
bility because  he  has  employed  equivocal  expressions,  or 
language  that  will  bear  two  constructions — one  favorable  and 
the  other  unfavorable  to  him. 

It  was  held  in  Coons  v.  The  People,  76  111.  383,  that,  where 
a  collector,  by  virtue  of  a  bond  not  in  the  form  required  by 
the  statute,  obtained  money,  he  and  his  sureties  were  estopped 
from  denying  its  validity,  if  it  were  a  good  common  law  bond, 
unless  it  wag  prohibited  by  sound  public  policy.  As  the  col- 
lector obtained  control  of  the  tax  fund,  received  commissions 
under  the  bond,  and  as  the  bond  was  not  prohibited  by  statute 
or  opposed  to  public  policy,  it  was  held  to  be  obligatory.  That 
case  referred  to  Pritehett  v.  The  People,  1  Gilm.  525,  and 
The  People  v.  Johr,  22  Mich.  461,  as  announcing  the  same 
rule.  The  case  of  Supervisors  v.  Goffinbury,  1  Mich.  355, 
holds  that  a  bond  given  by  the  treasurer  of  a  county,  for  the 
faithful  performance  of  his  official  duties,  to  the  board  of 
supervisors  of  the  same  county,  is  a  good  and  valid  bond,  not- 
withstanding there  was  no  statute  requiring  such  a  bond  to  be 
given.  That  case  holds  the  bond  good  at  common  law.  Refer- 
ence might  be  made  to  numerous  other  cases  were  it  deemed 
necessary,  but  those  referred  to  illustrate  the  rule  and  its 
application. 

Here,  Morgan  obtained  the  idiot's  money  and  appropriated 
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it  to  his  own  rise.  He  was  enabled  to  do  so,  alone,  by  this 
bond,  and  by  Richardson  becoming  his  surety,  and  it  would  be 
monstrous  to  permit  him  to  hold  it  by  interposing  mere  tech- 
nicalities, that  should  not  have  any  weight,  to  prevent  its 
recovery.  By  holding  it  a  good  common  law  bond,  no  statute, 
rule  of  law  or  sound  public  policy  is  violated,  but  it  is  in  ac- 
cordance with  our  former  decisions,  and  those  of  other  courts 
whose  decisions  are  entitled  to  the  highest  consideration. 

We  have  not  the  slightest  doubt,  both  on  principle  and  pre- 
cedent, that  this  is  a  good  common  law  bond,  and  that  the 
court  below  decided  correctly  in  overruling  the  demurrer  and 
rendering  judgment  for  the  sum  it  did,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Joseph  Yaltez 
v.  ■■':-'_ 
The  Ohio  and  Mississippi  Railway  Company. 

1.  Demurrer  to  evidence — its  effect.  Where  a  defendant  demurs  to 
the  plaintiff's  evidence,  he  admits  all  the  facts  such  evidence  tends  to  prove, 
and,  upon  the  facts  thus  admitted,  demands  the  judgment  of  the  court 
whether  the  plaintiff  is  entitled  to  recover. 

2.  Same — when  it  states  evidence  instead  of  facts.  After  a  voluntary 
joinder  in  demurrer  to  evidence,  the  plaintiff  can  not  object  that  the 
demurrer  admits  the  evidence  instead  of  the  facts  which  the  evidence 
establishes. 

3.  Master  and  servant—  liability  of  master  to  servant  for  acts  of  fellow 
servant.  Where  a  servant  of  a  railway  company  sustained  personal  injury 
while  engaged  in  repairing  cars,  through  the  negligence  of  a  fellow  servant, 
a  driver  of  a  switch  engine,  in  mistaking  a  signal  while  pushing  cars,  it 
was  held,  that  the  plaintiff  could  not  recover  against  the  company,  the  com- 
mon master,  he  and  the  fellow  servant  being  in  the  same  line  of  employment, 

4.  Same — when  servants  are  fellow  servants.  Those  wiio  are  engaged  in 
the  service  of  the  same  master,  in  carrying  on  and  conducting  the  same 
general  business  in  which  the  usual  instrumentalities  are  employed,  may 
justly  be  called  fellow  servants.  A  proper  test  of  this  relation  is,  whether 
the  negligence  of  the  one  is  likely  to  inflict  injury  on  the  other. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  appellant. 

Mr.  J.  M.  Hamill,  and  Mr.  C.  A.  Beecher,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  St.  Clair  circuit  court,  by  Joseph 
Yaltez,  plaintiff,  and  against  the  Ohio  and  Mississippi  Railway 
Company,  defendant,  to  recover  damages  for  a  personal  injury 
caused  by  the  negligence  of  defendant's  servants.  The  ques- 
tions come  before  us  on  a  demurrer  to  the  evidence,  which  had 
been  adjudged  in  favor  of  the  defendant,  and  a  judgment 
rendered  against  plaintiff  for  the  costs,  to  reverse  which  he  ap- 
peals, and  makes  the  point  that  the  demurrer  was  not  properly 
framed,  and  should  have  been  overruled  on  the  ground,  and 
for  the  reason,  that  it  admitted  the  evidence,  instead  of  the 
facts  which  the  evidence  established. 

We  do  not  appreciate  the  force  of  this  objection  as  now 
made,  as  the  record  shows  the  plaintiff  voluntarily,  without 
any  order  of  the  court,  joined  in  the  demurrer,  thus  distinguish- 
ing the  case  from  that  of  Dormady  v.  The  State  Bank,  2 
Scam.  236.  It  is  the  office  of  a  demurrer  to  the  evidence,  to 
withdraw  the  issues  from  the  jury,  in  order  that  the  court 
may  pronounce  the  law  upon  the  facts  admitted  by  the  demurrer. 
The  defendant,  in  effect,  says  to  the  plaintiff,  by  demurring  to 
the  evidence,  that  all  the  facts  such  evidence  tends  to  prove 
are  admitted  to  exist,  but  upon  those  facts  you  are  not  entitled 
to  recover,  and  on  that  we  demand  the  judgment  of  the  court. 

What  are  the  material  facts  admitted  by  the  demurrer? 
That  plaintiff  was  in  the  employment  and  service  of  the 
defendant,  together  with  other  servants  and  employees,  in 
repairing  cars,  at  its  depot  in  East  St.  Louis;  that  the  usual 
place  of  making  such  repairs  was  in  a  shed,  into  which  one 
or  more  tracks  of  the  company  entered;  that  the  person  in 
charge  of  the  repair  gang,  one  Rein,  directed  this  car,  which 
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required  new  springs  to  be  attached,  should  be  placed  on  the 
"  dead  track,"  so  called  for  the  reason  that  cars  not  in  use  were 
placed  there,  and  where  there  would  be  less  switching  and  less 
danger  than  in  the  shed ;  that  while  he  was  so  employed,  he,  by 
the  negligence  and  carelessness  of  another  servant  of  the  com- 
pany, employed  on  $he  same  track  at  this  depot,  was  badly  in- 
jured. This  is  the  substance  of  the  proof,  and  the  question,  so 
often  decided  by  this  court,  of  respondeat  superior,  arises.  It 
is  unnecessary  to  cite  the  numerous  cases  wherein  this  court  has 
held  that  one  servant  can  not  recover  from  the  common  master, 
for  injuries  done  by  a  fellow  servant  in  the  same  line  of  employ- 
ment, if  the  master  has  selected  trusty  and  competent  servants, 
and  of  this  there  is  no  dispute.  -The  accident  was  caused  by 
the  driver  of  a  switch  engine,  there  employed,  mistaking  the 
signal  of  the  yard  master.  Plaintiff  knew,  when  he  entered 
into  the  employment  of  the  company,  the  hazard  attending  his 
vocation,  and,  for  the  emoluments  of  his  position,  assumed  the 
usual  and  ordinary  hazards  of  the  service  into  which  he  entered. 
He  knew  the  company  employed  many  men,  and  had  a  right 
to  believe  some  of  them  might  be  careless  and  negligent  in 
the  performance  of  a  duty,  and  this  hazard  he  voluntarily 
accepted.  Those  who  are  engaged  in  the  service  of  the  same 
master,  in  carrying  on  and  conducting  the  same  general  busi- 
ness, in  which  the  usual  instrumentalities  are  used,  may  justly 
be  considered  fellow  servants.  A  proper  test  of  the  existence 
of  this  relation  may  be  to  inquire  whether  the  negligence  of 
the  one  is  likely  to  inflict  injury  on  the  other,  as  claimed  by 
appellee  in  its  argument.  This  is  not  unlike  the  case  of  the 
Chicago  and  Alton  Railroad  Company  v.  Murphy,  Admx., 
53  111.  336.  It  was  there  said,  where  the  ordinary  duties  and 
occupations  of  the  servants  of  a  common  master  are  such  that 
one  is  necessarily  exposed  to  hazard  by  the  carelessness  of 
another,  they  must  be  supposed  to  have  voluntarily  taken  the 
risks  of  such  possible  carelessness  when  they  entered  the 
service,  and  must  be  regarded  as  fellow  servants  within  the 
rule. 

It  is  very  plain  appellant  knew,  when  he  entered  the  ser- 
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vice  of  this  company,  he  would  be  exposed  to  the  action  of 
other  servants  of  the  company;  that,  on  an  emergency,  he 
might  be  called  upon  to  make  repairs,  as  in  this  case,  not  in 
the  shed,  but  on  a  track,  and  be  exposed  to  the  acts  of  engine- 
drivers  and  others,  whose  business  called  them  on  to  the  same 
track.  Admitting,  as  the  demurrer  does,  all  the  facts  and  the 
inferences  fairly  to  be  drawn  from  them,  there  is  no  cause 
of  action  made  out,  and  the  circuit  court  did  right  in  sustain- 
ing the  demurrer,  and  its  judgment  must  be  affirmed.  See 
case  of  Illinois  Central  Railroad  Company  v.  Modglin,  ante, 
p.  481. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  It  was  not  the  province  of  the  court, 
on  demurrer  to  evidence,  to  determine  from  the  evidence  that 
plaintiff's  injury  came  from  act  of  a  fellow  servant.  That,  if 
true,  is  affirmative  matter  of  defense,  and,  on  demurrer,  could 
not  properly  be  considered.  Nor  do  I  think  that  the  car 
repairer  is  in  a  common  employment  with  the  engineer  man- 
aging the  switch  engine  in  the  yard. 


William  Shennefield  et  al, 

v. 

Albert  Dutton. 

1.  Evidence  —  to  show  whether  note  was  a  partnership  debt  assumed. 
Where  one  partner  sold  out  his  interest  to  the  other  two  partners,  who  as- 
sumed the  payment  of  all  the  firm  debts,  and  the  retiring  partner  sued  them 
to  recover  a  note  he  had  paid,  executed  by  himself  and  one  of  the  other 
members  of  the  firm,  contending  it  was  given  for  goods,  and  the  defendants 
contending  that  it  was  given  for  the  plaintiff's  own  debt,  and  the  plaintiff 
proved  by  a  witness  that  one  of  the  defendants  showed  him  a  list  of  the  firm 
debts,  in  which  was  this  note,  and  such  defendant  in  testifying  denied  show- 
ing  such  a  list,  and  stated  that  the  only  list  of  debts  he  ever  had  was  given 
him  by  the  plaintiff,  and  that  if  ever  he  showed  the  witness  any  list  it  was 
this,  and  the  defendants  then  offered  such  list  in  evidence  as  showing  no 
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such  firm  debt,  which  the  court  excluded :    Held,  that  the  court  erred  in  not 
admitting  the  same. 

2.  Set-off — ■partner'' s  account  after  dissolution.  Where  a  co-partnership 
was  dissolved  by  one  selling  all  his  interest  in  the  goods  and  accounts,  ex- 
cept a  few  which  were  reserved,  to  the  other  two  partners,  and  the  books 
showed  an  account  of  the  firm  against  such  outgoing  partner,  which  was 
not  excepted,  in  a  suit  by  the  latter  against  the  other  two  it  was  held,  that 
the  amount  of  the  account  was  a  proper  set-off,  and  that  it  was  error  to  re- 
fuse testimony  showing  its  amount. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Gilmore  &  White,  for  the  appellants. 

Messrs.  "Wood  Bros.,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Albert  Dutton,  "William  Shennefield  and  Jerry  Oliver-,  hav- 
ing, for  some  time,  been  in  co-partnership,  under  the  firm 
name  of  Dutton,  Shennefield  &  Co.,  upon  the  dissolution 
thereof,  on  January  1,  1874,  entered  into  the  following  agree- 
ment, in  writing: 

"  This  agreement  witnesseth,  that  the  undersigned  agree  on 
the  following  terms  and  conditions:  Albert  Dutton  agrees  to 
sell  his  undivided  one-half  of  the  stock  of  goods  now  in  the 
brick  store  house  in  Altamont,  to  William  Shennefield  and 
Jerry  Oliver,  on  the  following  conditions:  Shennefield  and 
Oliver  are  to  take  the  goods  and  assume  all  the  debts  of  the 
firm  of  Dutton,  Shennefield  &  Co.,  and  receive  all  the  book 
accounts  of  said  firm,  with  the  exception  of  the  accounts  of 
A.  H.  Dutton,  Jerry  Reynolds,  Irena  Dutton,  Sam;  Thompson, 
Wm.  Tuley,  H.  H.  Wright  and  J.  P.  Stover — the  said  Shenne- 
field and  Oliver  to  get  immediate  possession  of  said  goods  and 

books. 

"Albert  Dutton, 

Altamont,  Jan.  1,  1874.  "  Shennefield  &  Co." 

Dutton   afterward   brought   suit   against    Shennefield   and 

Oliver  upon  the  agreement,  the  declaration  alleging,  as  in 
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breach  of  the  agreement,  that  a  note  for  $1000,  executed  by 
Button  and  Shennefield  to  one  Stover,  due  August  4,  1874, 
was  for  goods  with  which  Dutton,  Shennefield  &  Co.  began 
business;  that  it  was  a  debt  of  that  firm,  executed  in  the  same 
manner  as  were  all  notes  of  the  firm,  and  should  have  been 
paid  by  Shennefield  and  Oliver,  under  the  agreement,  as  a 
debt  of  the  firni ;  that  Dutton  had  been  compelled  to  pay  the 
note.  The  suit  was  to  recover  the  amount  of  the  note  he  had 
thus  paid,  with  interest  and  costs.  The  plaintiff  recovered  a 
verdict  and  judgment  for  $1213.75,  and  the  defendants  ap- 
pealed. 

The  chief  point  of  dispute  was,  whether  the  note  was  a  firm 
debt  or  given  for  a  private  debt  of  Dutton,  and  Shennefield 
but  a  surety  for  him  upon  the  note. 

The  testimony  was  conflicting.  The  witness  Wright,  on 
behalf  of  the  plaintiff,  testified,  that  before  the  making  of  the 
above  agreement,  both  the  defendants  requested  him  to  take 
a  proposition  on  the  subject  to  Dutton,  by  which,  among  other 
things,  they  would  assume  the  indebtedness  of  the  firm,  and 
that  they  showed  him  a  list  of  the  firm  debts,  at  the  head  of 
which,  as  the  first  claim,  stood  this  note  of  $1000  to  Stover. 
The  defendants  denied  showing  any  such  list  to  Wright.  The 
defendant  Oliver  testified,  further,  that  he  did  not  think  he 
ever  showed  Wright  any  list  of  firm  debts  at  all ;  that  Dutton 
gave  him  a  list  of  the  firm  debts  a  few  days  before  the  dissolu- 
tion, which  list  he  then,  at  the  time  of  testifying,  had;  that 
the  Stover  note  was  not  on  the  list;  that  if  he  ever  did  show 
Wright  any  list  of  firm  debts,  it  was  this  list;  that  he  never 
had  any  other,  and  that  it  was  made  out  by  Dutton.  Defend- 
ants then  offered  to  introduce  the  paper  containing  this  list  of 
the  firm  debts  as  the  one  shown  to  Wright,  if  any  was  shown ; 
but,  upon  plaintiff's  objection,  on  the  ground  that  the  witness 
had  stated  he  had  shown  no  list  to  Wright,  the  court  sustained 
the  objection,  and  excluded  the  paper  from  the  jury,  to  which 
exception  was  taken.  In  the  conflicting  state  of  the  testimony, 
this  paper  was  quite  material  evidence,  and  should  have  been 
received.     Although  the  witness  had,  at  first,  stated  that  he 
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had  shown  no  list  to  "Wright,  he  subsequently  testified  as  above 
set  forth.  The  ground  of  objection  to  the  offered  evidence  was 
manifestly  insufficient. 

There  was  a  plea  of  set-off,  that,  at  the  time  of  the  making 
of  the  agreement,  the  plaintiff  was  indebted  to  the  firm,  on 
book  account,  in  the  sum  of  $4000,  which  the  plaintiff,  at  the 
time,  agreed  that  the  defendants  should  receive,  and  that  he 
had  neglected  and  refused  to  pay  the  same,  on  which  issue  was 
joined. 

The  defendant  Oliver  testified,  that  at  the  time  of  the  mak- 
ing of  the  agreement  sued  on,  the  plaintiff  was  indebted  to  the 
firm  on  book  account,  which  he  had  never  paid,  and  on  in- 
quiry how  much,  the  plaintiff*  objected  to  the  witness  answering 
the  question,  and  the  court  sustained  the  objection,  and  ex- 
cluded the  question,  to  which  exception  was  taken. 

This  testimony  was  improperly  excluded.  By  the  terms  of 
the  agreement,  the  defendants  were  to  receive  all  the  book 
accounts  of  the  firm,  with  the  exception  of  a  few  specified  ones, 
not  including  that  of  plaintiff,  and  whatever  book  account  of 
the  firm  there  was  against  the  plaintiff,  he  was  bound,  by  the 
agreement,  to  pay  it  to  the  defendants,  and  the  amount  of  it 
should  have  been  suffered  to  be  proved. 

The  objection  that  this  involved  an  unsettled  partnership 
transaction,  for  which  a  suit  at  law  can  not  be  maintained,  is 
without  force.  It  does  not  so  appear.  The  payment  of  the 
account  was  the  subject  of  a  specific  agreement.  The  written 
agreement  executed  between  the  parties  would  appear  to  be  a 
full  settlement  of  the  partnership  concern. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Abu  ah  Leavitte 

v. 
Randolph  County. 


1.  Bill  op  exceptions — evidence  must  be  preserved,  to  enable  this  court 
to  pass  on  instructions.  Where  the  bill  of  exceptions  does  not  contain  any 
portion  of  the  evidence  given  on  the  trial,  this  court  can  not  decide  whether 
there  was  error  in  giving  or  refusing  instructions. 

2.  If  a  party  desires  the  instructions  to  be  passed  upon  by  this  court 
when  no  question  is  made  on  the  evidence,  he  should  at  least  state  in  his 
bill  of  exceptions  that  the  testimony  established  certain  facts,  or  that  the 
evidence  tended  to  prove  certain  facts.  The  bill  of  exceptions  should  con- 
tain enough  of  the  facts  to  show  the  materiality  or  application  of  the  in- 
structions asked  for. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  Perry  Johnson,  and  Mr.  Silas  L.  Bryan,  for  the 
appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  in  the  circuit 
court  of  Randolph  county,  against  appellant,  for  obstructing  a 
public  highway  in  violation  of  the  statute.  The  prosecution 
was  originally  commenced  before  a  justice  of  the  peace,  and 
appealed  to  the  circuit  court,  where  a  trial  was  had  before  a 
jury,  resulting  in  a  verdict  against  appellant,  upon  which  the 
court  rendered  judgment. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is  not 
questioned,  nor  is  it  claimed  that  error  occurred  in  the  admis- 
sion or  rejection  of  testimony ;  but  a  reversal  of  the  judgment 
is  insisted  upon  by  appellant's  counsel  on  the  ground,  that  the 
court  erred  in  giving  instruction  number  three  for  appellee, 
and  in  refusing  instructions  numbered  two,  three,  six  and 
eight,  for  appellant. 

The  bill  of  exceptions  in  this  case  does  not  contain  any  por- 
tion of  the  evidence  introduced  on  the  trial.     Nothing  is  in- 
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corporated  in  it  except  the  instructions  given,  and  those  asked 
and  refused.  We  have,  therefore,  no  means  of  knowing  what 
was  proven,  or  even  what  the  testimony  tended  to  prove. 
Under  such  circumstances,  it  is  impossible  for  us  to  determine 
whether  the  court  erred  in  giving  or  refusing  instructions  or 
not.  It  is  a  rule  of  universal  application,  that  the  instructions 
should  be  applicable  to  and  based  upon  the  facts  as  proven  on 
the  trial.  How,  then,  are  we  to  determine  whether  the  instruc- 
tions were  proper  or  improper,  as  the  record  discloses  nothing 
in  regard  to  the  facts  proven  on  the  trial?  While  it  would 
not,  perhaps,  be  necessary,  where  no  question  was  raised  upon 
the  evidence,  to  incorporate  it  all  in  the  record  as  it  was  given 
on  the  trial,  yet,  if  an  appellant  desires  the  instructions  to  be 
passed  upon,  he  should,  at  least,  have,  stated  in  the  bill  of  ex- 
ceptions that  the  testimony  established  certain  facts,  or  that 
the  evidence  tended  to  prove  certain  facts.  Had  this  course 
been  pursued  we  could  then,  in  an  intelligent  manner,  have 
passed  upon  the  instructions;  but. as  the  record  appears  we 
can  not. 

The  instructions  of  appellant,  which  were  refused,  under  a 
certain  state  of  facts  may  have  been  proper,  while  under  other 
and  different  circumstances  they  might  have  misled  and  con- 
fused the  jury;  and  hence  it  would  have  been  the  duty  of  the 
court  to  refuse  them.  As  was  held  in  Evansv.Lohr,  2  Scam. 
511,  the  bill  of  exceptions  ought  to  contain  enough  of  the 
facts  of  the  case  to  show  the  materiality  or  application  of  the 
instructions  asked  for.  Miner  v.  Phillips,  42  111.  123,  is 
also  an  authority  directly  in  point  on  the  question.  There,  the 
bill  of  exceptions  did  not  purport  to  contain  all  the  evidence, 
and  it  was  claimed  the  court  erred  in  giving  certain  instruc- 
tions; but  it  was  said,  "E~or  can  we  perceive  any  error  in 
giving  the  instructions.  They  should  always  be  given  in  re- 
ference to  the  evidence  in  the  case.  On  one  state  of  facts,  as 
disclosed  by  the  testimony,  an  instruction  would  be  strictly 
proper,  while  on  another  state  of  facts  it  would  be  improper, 
as  calculated  to  mislead  the  jury.    It  is,  therefore,  unnecessary 
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to  consider  the  instructions  unless  we  had  all  the  evidence  be- 
fore us  upon  which  they  were  based." 

We  do  not  hold  it  was  absolutely  necessary  to  preserve  all 
the  evidence  in  the  bill  of  exceptions,  in  order  to  raise  the 
question  as  to  the  sufficiency  of  the  instructions,  but  enough 
of  the  facts  should  be  preserved  to  show  the  materiality  and 
legitimate  bearing  of  the  instructions,  otherwise  the  decision 
of  the  circuit  court  in  giving  or  refusing  them  can  not  be  re- 
viewed on  appeal  or  error. 

As  we  perceive  no  error  in  the  record,  the  judgment  must 

be  affirmed. 

Judgment  affirmed. 


Luke  Brennan 


v. 
The  Academy  oe  Christian  Brothers. 

Appeal  bond — when  penal  sum  is  sufficient.  An  appeal  bond  is  sufficient 
if  the  penal  sum  named  therein  is  double  the  amount  of  the  judgment  ap- 
pealed from  and  the  amount  of  the  costs  accrued  at  the  time  of  taking  the 
appeal.  The  costs  of  taking  and  approving  the  bond,  entering  the  appeal, 
and  for  making  transcript,  and  postage  for  sending  up  the  papers,  are  not  to 
be  considered  in  fixing  the  amount  of  the  bond. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  H.  Yager,  for  the  appellant. 

Mr.  Charles  P.  Wise,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  by  the  academy  brought  against  Bren- 
nan, before  a  justice  of  the  peace,  wherein  judgment  was  ren- 
dered on  June  25, 1875,  against  Brennan,  for  $127.75  and  costs. 

On  the  14th  of  July  Brennan  took  an  appeal  to  the  circuit 
court  by  executing  a  bond,  with  security  approved  by  the  jus- 
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tice,  properly  conditioned,  in  the  penal  sum  of  $260.  The 
papers  and  a  transcript  were  duly  certified  to  the  circuit  court 
by  the  justice.  At  the  October  term,  1875,  on  motion  of  ap- 
pellee, the  circuit  court  ordered  the  appeal  to  be  dismissed  for 
want  of  a  sufficient  bond,  and  Brennan  appeals  to  this  court. 
He  now  insists  that  his  appeal  bond,  entered  into  before  the 
justice  of  the  peace,  was  in  all  things  in  conformity  to  the 
law.  Appellee  contends  the  bond  does  not  conform  to  the 
statute  in  this,  that  the  penal  sum  mentioned  in  the  bond  is 
not  double  the  amount  of  the  judgment  and  double  the  amount 
of  the  costs.  The  amount  of  the  costs  before  the  justice  in 
no  manner  appears,  except  by  certain  brief  memoranda  in  the 
margin  of  the  transcript,  made  by  the  justice  of  the  peace. 
From  the  memoranda  it  appears  that  the  costs,  which  had  been 
incurred  before  the  bond  was  filed,  embracing  fees  of  justice, 
constable  and  witness,  amounted  to  $2.10,  which,  added  to  the 
amount  of  the  judgment,  makes  a  sum  less  than  half  that 
named  as  the  penalty  in  the  bond..  It  is  true,  that  on  the 
margin  of  the  transcript  of  the  justice  other  costs  (for  taking 
the  appeal  bond,  entering  the  appeal,  making  the  transcript, 
and  for  postage  in  sending  the  papers,)  are  entered.  It  is 
plain,  that  in  fixing  the  amount  of  the  penalty  of  the  bond, 
the  costs  to  be  considered  are  only  those  which  had  at  that 
time  been  incurred.  This  appeal  bond  was,  in  all  respects,  in 
conformity  with  the  statute.  The  court  erred  in  adjudging  it 
insufficient. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
trial  upon  the  merits. 

Judgment  reversed. 
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Henry  Kayser 

v. 

William  H.  Hall,  Admr. 

1.  Indorsement — whether  as  guarantor  or  as  indorser.  Where  a  prom- 
issory note,  made  payable  to  the  maker,  is  indorsed  by  him,  and  another 
person  indorses  his  name  just  below  the  first,  and  the  note  is  then  nego- 
tiated, the  person  last  indorsing  will  assume  the  liability  of  second  in- 
dorser, and  not  that  of  guarantor. 

2.  Promissory  note— payable  to  maker.  A  promissory  note  payable  to 
the  order  of  the  maker  has  no  validity  until  it  is  indorsed  and  transferred 
by  him. 

3.  Assignment — liability  of  assignor.  The  assignor  of  a  promissory 
note  is  not  liable  to  the  holder,  where  the  latter  does  not  attempt  to  collect 
the  same  of  the  maker  by  suit  at  the  first  term  of  court  after  its  maturity, 
or  show  the  maker's  insolvency. 

4.  Judgment — relief  against,  when  entered  by  clerk  without  an  adjudica- 
tion. Where  a  judgment  is  entered  by  the  clerk  of  a  court  under  a  misap- 
prehension, and  without  any  adjudication  or  authority  from  the  court,  it,  in 
equity  at  least,  is  a  nullity. 

5.  Same — setting  aside  without  notice.  Although  a  judgment  may  be 
entered  by  the  clerk  in  a  party's  favor  without  any  authority  from  the  court, 
it  is  irregular  to  set  the  same  aside  without  notice  to  the  plaintiff;  but  if 
this  is  done  in  the  county  court,  and  the  demand  is  again  presented,  and 
the  record  relied  on,  the  court,  in  the  exercise  of  its  equitable  powers,  may 
totally  disregard  it,  and  enter  such  a  judgment  as  the  equity  of  the  case 
requires. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Mr.  Joseph  Gillespie,  for  the  appellant. 

Messrs.  Krome  &  Hadlet,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Appeal  was  prosecuted  to  the  circuit  court  of  Madison 
county,  from  a  judgment  of  the  county  court  of  that  county, 
disallowing  a  claim  in  favor  of  appellant  against  the  estate 
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of  John  Gr.  Smith,  deceased.  On  trial  being  had  in  the  circuit 
court,  that  court  gave  judgment,  affirming  the  judgment  of 
the  county  court,  and  to  reverse  this  judgment  the  present 
appeal  is  prosecuted. 

Appellant's  claim  is  based  upon  a  promissory  note,  and  the 
indorsement  thereof,  in  the  words  following: 

"$5000.  March  2$,  1871. 

"  One  year  after  date,  I  promise  to  pay  to  the  order  of  my- 
self five  thousand  dollars,  for  value  received,  negotiable  and 
payable  without  defalcation  or  discount,  and  with  interest  from 
maturity,  at  the  rate  of  ten  per  cent  per  annum. 

"No.—-.  "F.W.Smith." 

Indorsed:     "Interest  paid  to  March  28,  1874.     Waiving 

demand,  protest  and  notice  thereof. 

"F.  W.  Smith. 

"JohnG.  Smith." 
Appellant  proved,  by  the  evidence  of  F.  W.  Smith,  the 
maker  of  the  note,  that  the  signatures  indorsed  were  those  of 
himself  and  father;  that  they  were  indorsed  at  the  time  the 
note  was  drawn,  the  words,  "waiving  demand,  protest  and 
notice,"  being  indorsed  before  their  signatures;  that  he  be- 
lieved the  credit  was  given  by  appellant  to  his  father;  that  he 
himself  had  no  property  at  the  time,  and  appellant  loaned 
him  $5000  in  money,  at  ten  per  cent  interest,  upon  the  name 
of  his  father.  The  evidence  was  received  by  the  court,  subject 
to  objection  to  be  thereafter  considered,  and  no  announcement 
was  subsequently  made  in  regard  to  the  ruling  of  the  court  as 
to  the  admissibility  of  the  evidence. 

As  the  case  was  tried,  by  agreement  of  parties,  by  the  court, 
without  the  intervention  of  a  jury,  we  deem  it  necessary  only 
to  inquire  whether  the  relation  of  the  deceased,  John  G-.  Smith, 
to  the  note  is,  under  the  evidence,  to  be  held  as  that  of  guar- 
antor, or  of  indorser  merely.  If  it  shall  be  held  to  be  the 
former,  the  judgment  must  be  reversed;  if  the  latter,  it  must 
be  affirmed. 

We  think  the  ruling  in  Bogue  v.  Melick,  25  111.  91,  and 
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BlatcJiford  v.  Milliken,  35  id.  434,  applicable,  and  conclusive 
of  the  question. 

The  note  being  payable  to  the  maker,  it  could  have  no 
validity  until  indorsed  and  transferred  by  him.  He,  when 
this  was  done,  became  the  first  indorser,  and  John  GL  Smith 
was  the  second  indorser.  It  was  said  in  the  case  last  above 
cited:  "Inasmuch  as  the  note  can  never  have  any  validity 
until  the  name  of  the  payee  appears  upon  it  as  an  indorser, 
the  person  writing  his  name  in  blank  upon  the  note  under- 
stands that,  when  the  note  takes  effect,  his  name  will  appear 
upon  it  as  a  second  indorser,  and  it  is  reasonable  to  conclude 
that  such  was  the  position  which  he  intended  to  occupy.  *  * 
All  persons  receiving  a  note  thus  payable  and  so  indorsed  are 
apprised  of  the  apparent  obligations  of  the  indorsers;  and  if 
they  rely  upon  any  other  obligation,  it  is  their  duty  to  ascer- 
tain whether  it  exists." 

It  is  true,  we  must  suppose  that  the  waiver  of  "demand, 
protest  and  notice  thereof,"  was  intended  to  relieve  the  assignee 
from  some  duty  which  it  was  thought  he  would  otherwise  have 
been  under,  to  fix  the  liability  of  the  indorser;  but  it  would 
seem  quite  evident  they  were  used  in  ignorance  of  our  statute, 
and  under  the  impression  that  the  law  here,  as  in  England  and 
some  of  our  sister  States,  required  proof  of  demand,  protest 
and  notice  thereof,  to  fix  the  liability  of  the  indorser.  They 
do  not,  however,  profess  to  relieve  the  assignee  from  bringing 
suit  and  prosecuting  the  maker  to  insolvency,  as  required  by 
our  statute,  to  fix  the  liability  of  an  indorser, — and  courts  of 
law  can  only  enforce  the  undertakings  of  parties  as  they  are 
written. 

There  is  nothing  in  the  circumstances  proved  sufficient  to 
authorize  the  conclusion  that  John  G-.  Smith  intended  to  assume 
any  other  liability  than  that  of  second  indorser. 

There  was  no  attempt  to  prove  the  bringing  of  suit  at  the 
first  term  of  court  after  the  maturity  of  the  note,  against  the 
maker,  or  to  establish  the  maker's  insolvency  at  that  time,  as 
an  excuse  for  not  suing. 

33— 85th  III. 
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Another  objection  urged  upon  our  attention  is,  that  appel- 
lant's claim  was  filed  in  the  county  court,  and  judgment  thereon 
was  given  in  favor  of  appellant,  but,  subsequently  and  without 
notice  to  appellant,  this  judgment  was  set  aside. 

The  evidence  shows  that  this  entry  of  the  judgment  in  favor 
of  appellant  was  made  by  the  clerk,  under  a  misapprehension 
and  without  any  authority  from  the  court,  and  that,  at  that 
time,  no  adjudication  had,  in  fact,  been  had  upon  the  claim. 

It  was,  undoubtedly,  irregular  to  make  any  order  affecting 
appellant,  without  notice  to  him;  but  such  a  judgment,  in 
equity  at  least,  was  a  nullity,  and,  in  the  subsequent  adjudica- 
tion in  regard  to  the  claim,  it  was  competent  for  the  county 
court,  in  the  exercise  of  its  equitable  powers,  when  the  record 
of  this  judgment  was  relied  on,  to  totally  disregard  it,  and 
enter  such  a  final  order,  or  judgment,  as  the  equity  of  the  case 
required. 

Believing  there  is  no  substantial  error  in  the  record,  the 

judgment  is  affirmed. 

Judgment  affirmed. 


John  Gohn  el  al. 

v. 
Joseph  Dceble. 

Instruction — must  not  assume  a  material  fact.  An  instruction  in  an 
action  by  an  employee  against  his  employer,  to  recover  for  a  personal  injury 
alleged  to  have  been  caused  by  negligence  or  wrongful  act  of  the  defendant, 
is  erroneous  if  it  assumes  the  defendant  was  guilty  of  gross  negligence.  The 
jury  should  be  left  free  to  find,  from  the  testimony,  what  duty  the  defend- 
ant had  omitted,  or  what  positive  wrongful  act  he  had  done. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  "William  H.  Snydek,  Judge,  presiding. 

This  suit  was  brought  by  Joseph  Doerle,  by  his  next  friend, 
Herman  Doerle,  against  John   Gohn,  Ferdinand   Heim  and 
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Michael  Heim,  to  recover  for  personal  injuries  to  plaintiff, 
while  in  their  service.  Defendants  were  engaged  in  the  man- 
ufacturing of  an  ice  box,  called  the  "  Triumph  Refrigerator," 
and  in  their  establishment  they  used  and  controlled  a  planing 
mill.  Plaintiff  was.  at  the  time,  about  fifteen  years  old,  and 
was  hired  to  defendants  by  his  father,  as  is  averred,  "for  four 
dollars  per  week,  to  take  plank  and  pieces  of  wood  away  from 
a  certain  planing  machine  in  said  planing  mill  of  defendants, 
and  to  carry  the  same  to  such  place  or  places  as  the  defendants 
should  direct,"  but  was  "  to  do  and  perform  no  other  work  for 
defendants."  The  ground  of  recovery,  as  alleged  in  the  decla- 
ration, is,  that  one  of  defendants  directed  plaintiff  to  oil  some 
part  of  the  planing  machine,  and  in  attempting  to  do  so,  his 
hand  was,  in  some  way,  drawn  into  it  and  injured.  On  the 
first  trial  the  jury  found  for  plaintiff,  and  assessed  his  damages 
at  $700.  That  verdict  was  set  aside,  and  a  new  trial  awarded. 
On  the  sec#nd  trial,  the  jury  again  found  for  plaintiff,  and 
assessed  his  damages  at  $3000.  The  court  overruled  the  mo- 
tion for  a  new  trial,  and  rendered  judgment  on  the  verdict. 
Defendants  bring  the  case  to  this  court,  on  appeal. 

Mr.  John  B.  Hat,  and  Mr.  M.  Millard,  for  the  appellants. 
Mr.  "William  Winkelman,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Conceding  the  contract  to  be  as  plaintiff  insists  it  was,  that 
he  was  hired  to  defendants  for  a  service  disconnected  with  any 
care  of  the  machinery  used  in  the  establishment,  it  is  extremely 
doubtful  whether  it  is  proven,  by  any  preponderance  of  the 
evidence,  he  was  ever  directed  by  any  of  his  employers  to  oil 
the  machinery,  in  doing  which  he  was  injured.  On  that  ques- 
tion the  evidence  is  conflicting,  but  there  is  much  that  we 
think  goes  far  to  strengthen  the  positive  denial  of  defendants 
they  ever  gave  him  such  orders.  However  that  may  be,  he 
says,  himself,  that  if  he  "  didn't  want  to  do  it "  he  could  do 
"  something  else."     He  was  at  liberty  to  do  or  omit  that  ser- 
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vice,  as  he  chose,  according  to  his  own  version  of  the  testimony. 
There  is  no  doubt  be  had  been  cautioned  to  keep  away  from 
the  machinery,  and  there  is  also  testimony  that  tends,  strongly, 
to  support  the  theory  the  injury  to  plaintiff  was  the  result  of 
his  own  improper  interference  with  the  machinery  in  defend- 
ants' shop. 

In  view  of  the  character  of  the  evidence,  the  seventh  instruc- 
tion, given  for  plaintiff,  was  highly  calculated  to  mislead  the 
jury.  It  assumes,  by  its  phraseology,  "  defendants  were  guilty 
of  gross  negligence."  The  jury  ought  to  have  been  left  free  to 
find,  from  the  testimony,  what  duty  defendants  had  omitted, 
or  what  positive  wrongful  acts  they  had  done,  and  it  was  im- 
proper for  the  court  to  assume  the  existence  of  facts  which 
show  defendants  had  been  guilty  of  gross  negligence,  or  to 
assume,  as  a  conclusion,  they  were  guilty  of  gross  negligence. 
Either  assumption  was  hurtful  to  the  cause  of  defendants. 

Other  instructions  given  are  subject  to  the  criticism  they 
do  not  state  accurately  the  doctrine  of  comparative  negligence, 
but  the  error  in  that  regard  is  slight;-  and  on  another  trial,  if 
one  shall  be  had,  the  court  will  make  the  instructions  on  that 
branch  of  the  case  conform  to  the  law,  as  declared  in  the  pre- 
vious decisions  of  this  court.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Lee,  68  111.  576,  and  cases  cited. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 


i 

The  Attoeney  General 

V. 

The  Illinois  Ageicultueal  College  et  ah 

1 .  Trusts — equity  jurisdiction  to  carry  out  the  purpose  of  the  trust.  Where 
property  and  funds  are  given  by  the  State  to  a  corporation,  in  trust,  to  carry 
out  a  certain  object,  a  court  of  equity,  having  jurisdiction  of  trusts  and  trust 
property,  may,  in  case  of  its  waste  or  perversion,  or  on  account  of  the 
inability  or  indisposition  of  the  trustee  to  execute  the  trust,  seize  the  prop- 
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erty  or  fund,  and  place  it  in  the  hands  of  a  trustee  who  will  execute  the 
trust. 

2.  A  court  of  equity  has  the  power,  and  will,  in  a  proper  case,  pursue  a 
trust  fund  and  restore  it  to  its  original  purpose,  into  whosesoever  hands  it 
may  come,  unless  held  by  innocent  purchasers  without  notice.  If  disposed 
of,  and  the  proceeds  reinvested  in  other  property,  the  trust  will  attach  to  the 
latter. 

3.  Where  it  was  shown,  on  a  bill  filed  by  the  Attorney  General  on  behalf 
of  the  State,  that  the  Illinois  Agricultural  College  had  wasted  and  squan- 
dered the  property  donated  to  it  by  the  State  for  the  purpose  of  maintaining 
an  agricultural  college,  and  that  the  directors  had  shown  themselves  either 
unable  or  unwilling  to  discharge  the  trusts  assumed,  it  was  held,  error  to 
dismiss  the  bill  seeking  to  take  the  property  from  the  directors  and  to 
enforce  the  trust. 

4.  Illinois  Agricultural  College— statute  relating  to,  construed.  The 
amendment  to  the  charter  of  the  Illinois  Agricultural  College,  of  February 
12,  1867,  providing  that  the  directors  shall  be  permitted  to  impart  instruc- 
tion in  all  the  branches  taught  in  similar  institutions  in  any  of  the  States, 
does  not  release  them  from  the  duty  imposed  in  their  charter  of  imparting 
knowledge  of  practical  agriculture  and  the  mechanic  arts.  It  may  enlarge 
their  powers,  but  does  not  diminish  them. 

5.  Costs — against  the  State.  It  is  error  to  decree  that  the  State  shall 
pay  the  costs  of  a  suit  brought  in  its  behalf,  and  it  is  equally  so  to  decree 
costs  against  the  Attorney  General,  in  a  suit  brought  in  his  official  capacity 
on  behalf  of  the  State. 

"Writ  of  Error  to  the  Circuit  Court  of  Washington  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  James  K.  Edsall,  Attorney  General,  pro  se. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

An  act  of  the  General  Assembly,  adopted  on  the  21st  of 
February,  1861,  incorporated  the  Illinois  Agricultural  College 
"for  the  purpose  of  instruction  in  practical  and  scientific 
agriculture,  and  in  the  mechanic  arts."  The  capital  stock  of 
the  corporation  was  fixed  at  $50,000,  with  liberty  to  increase 
it  to  $100,000,  to  be  divided  into  shares  of  $100  each.  The 
capital  stock  was,  by  the  charter,  required  to  be  exclusively 
devoted  to  the  purposes  for  which  it  was  incorporated.     It 
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provided,  the  stock,  property  and  concerns  of  the  company 
should  be  managed  by  the  directors. 

The  charter  further  required  that,  in  employing  teachers  to 
impart  instruction  in  practical  agriculture  and  the  mechanic 
arts  to  the  pupils  attending  the  institution,  it  should  be  the  duty 
of  the  directors  to  give  the  pupils  an  opportunity  and  to  require 
of  them  to  labor  in  the  field,  in  the  workship  or  in  the  labora- 
tory, one-half  of  the  time,  from  the  1st  of  March  to  the  1st 
of  December,  to  the  end  that  all  pupils  might  learn  the  art 
of  productive  industry  as  well  as  mental  improvement;  that 
the  institution  should  annually  receive  one  student  from  each 
county  in  the  State,  free  of  charge  for  tuition,  to  be  instructed 
in  the  science  and  practice  of  scientific  agriculture  and  the 
mechanic  arts. 

For  the  purpose  of  enabling  the  college  to  perform  this  duty, 
by  the  8th  section  of  the  charter,  the  State  gave  to  the  corpora- 
tion the  college  and  seminary  lands  of  the  State,  and  the  evi- 
dence shows  that  these  were  subsequently  sold  by  the  college 
for  $58,000. 

The  company  opened  subscription  books,  stock  was  taken,  the 
incorporation  organized  by  the -election  of  officers,  and  a  farm 
purchased  near  Irvington,  in  Washington  county.  Buildings 
were  erected  at  a  cost,  including  the  lands,  of.  $30,000,  teachers 
were  employed,  and  the  school  opened  in  1866.  But  it  was,  in 
its  character,  no  more  than  a  common  school.  The  directors 
provided  no  means  for  teaching  scientific  agriculture,  and 
erected  no  workshops  or  provided  any  facilities  for  teaching 
the  mechanic  arts.  On  the  contrary,  the  whole  effort  seems 
to  have  been  a  miserable  failure. 

The  directors  appointed  A.  D.  Hay  treasurer,  and  authorized 
him  and  the  secretary  to  sell  the  lands,  which  they  did.  The 
buildings  were  erected,  and  the  money  was  advanced  therefor 
by  Hay,  to  be  paid  from  the  money  for  which  the  land  donated 
by  the  State  was  sold,  when  collected.  It  was  collected  by 
Hay,  and  he  reimbursed  himself,  used  the  balance  and  failed 
financially,  and,  as  the  directors  took  no  bond  from  him,  the 
money  was  lost,  and  the  directors  borrowed  money  of  Sawyer, 
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McCraeken  &  Co.  to  meet  expenses  of  the  school,  and  gave  a 
deed  of  trust  on  the  property  to  secure  its  payment,  which  has 
never  been  paid. 

These  facts,  as  shown  by  the  evidence  in  the  case,  seem  most 
clearly  to  establish  a  waste  and  perversion  of  the  fund  donated 
by  the  State.  That  fund  had  been  granted  to  the  State  by 
Congress  for  the  purpose  of  maintaining  a  college  or  seminary 
of  the  character  created  by  this  charter,  and  there  would  seem 
to  be  no  doubt  that  the  General  Assembly  intended,  when  they 
donated  it,  that  it  should  be  held  as  a  sacred  trust  fund  for  the 
establishment,  improvement  and  carrying  on  a  college  of  the 
character  they  were  incorporating.  It,  manifestly,  was  not  to 
maintain  a  common  school  for  that  particular  neighborhood. 
It  was  intended  to  be  an  institution  for  the  benefit  of  young 
men  throughout  the  entire  State,  and  they  so  provided  by  the 
charter;  but  the  trust  was  violated,  the  fund  perverted  or 
squandered,  and  the  purpose  of  the  General  Assembly  defeated, 
and  the  benefits  intended  to  be  conferred  by  a  judicious  use 
of  the  trust  fund  were  lost. 

The  corporation,  however,  claim  that,  by  the  amendment  of 
their  charter  by  act  of  February  12, 1867,  (Private  Laws,  p.  2, 
sec.  4,)  they  were  released  from  the  duty  of  imparting  knowl- 
edge of  practical  agriculture  and  the  mechanic  acts.  That 
section  provides,  that  they  shall  be  permitted  to  impart  instruc- 
tion in  all  the  branches  taught  in  similar  institutions  in  any 
of  the  States  of  the  Union,  or  contemplated  by  the  act  of  Con- 
gress donating  lands  to  the  several  States,  to  establish  agricul- 
tural colleges.  "We  fail  to  perceive  how  this  in  anywise  re- 
leases the  college  from  any  duty  imposed  by  the  charter.  It 
may  enlarge  their  powers,  but  surely  does  not  diminish  them. 
That  enactment  does  not  purport  to,  nor  does  it,  release  the 
corporation  from  any  duty  imposed. 

The  corporation  having  accepted  of  the  donation  and  their 
charter,  it  was  with  the  implied  agreement  that  they  would 
perform,  in  good  faith,  the  duties  imposed  by  the  charter.  One 
of  the  duties  imposed  was,  that  they  would  hold  the  lands 
donated,  or  the  proceeds  of  their  sale,  for  the  "purpose  of 
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establishing,  improving  and  carrying  on  said  college  and  farm." 
This  was  the  trust  created,  but  it  has  been  abused,  the  fund 
misappropriated  and  wasted,  and  the  institution  is  shown  to 
have  become  incapable  of  executing  the  trust,  in  the  future, 
in  accordance  with  the  terms  of  the  charter.  This  being  true, 
and  a  court  of  equity  having  jurisdiction  of  trusts  and  trust 
property,  it  may,  in  case  of  waste,  perversion,  or  inability  or 
indisposition  of  the  trustee  to  execute  the  trust,  seize  the 
property  or  fund,  and  place  it  in  the  hands  of  a  trustee  who 
will  execute  the  trust. 

In  this  case,  the  land  was  granted  by  the  general  government 
to  the  State,  in  trust  for  agricultural  and  educational  purposes — 
not  for  common  school  purposes,  but  as  a  college  and  seminary 
fund  for  education  of  a  higher  character,  and  to  that  end  it  was 
entrusted  to  this  corporation;  and  when  the  fund  was  put  in 
the  land  and  buildings  of  the  college,  it  did  not  lose  its  char- 
acter of  trust  funds.  It  still  retained  that  character,  although 
perverted  to  the  use  of  a  district  school,  using  the  buildings 
for  that  purpose,  and  renting  the  lands  and  appropriating  the 
rents  to  the  same  purpose.  A  court  of  equity  has  the  power, 
and  will,  in  a  proper  case,  pursue  a  trust  fund  and  restore  it 
to  its  original  purpose,  into  whosesoever  hands  it  may  come, 
unless  held  by  innocent  purchasers  without  notice.  See  Henry 
County  v.  Winnebago  Drainage  Co.  52  111.  455.  In  that 
case,  the  fund  was  conveyed  by  the  county  on  the  considera- 
tion that  the  company  would  drain  the  lands  for  which  they 
had  been  transferred  by  the  State  to  the  county;  and  it  was 
held  that  the  company  took  the  lands  burdened  with  the  trust, 
and  that  a  court  of  equity  would  enforce  its  execution,  and,  as 
the  corporation  had  shown  itself  incapable  of  executing  the 
trust,  the  lands  would  be  restored  to  the  county,  which  had 
previously  held  the  land  in  trust,  in  order  that  it  might  carry 
out  the  trust  upon  which  they  received  the  lands  from  the 
State.  In  that  case  it  was  said:  "But  being  a  trust  fund 
which  remains  unappropriated  and  the  trust  unexecuted,  a 
court  of  chancery  will  so  far  take  it  in  charge  as  to  prevent  it 
from  being  wasted  or  misapplied,  and  will  restore  it  to  the 
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former  trustees,  to  be  by  them  applied  to  the  execution  of  the 
trust."  So,  in  this  case,  the  property  being  stamped  with  the 
character  of  a  trust  fund,  when  sold  the  same  character  inhered 
to  the  money,  and  when  paid  for  the  farm  and  buildings,  it 
attached  and  inhered  to  the  farm  and  structures;  and  they 
being  trust  property,  purchased  with  trust  funds  donated  by 
the  State,  which  held  them  for  the  purposes  of  the  trust,  and 
the  corporation  having  shown  themselves  incapable  Or  unwill- 
ing to  execute  the  trust,  the  lands,  buildings  and  property 
should  be  restored  to  the  State,  that  it  may  use  them  for  the 
purposes  of  the  trust. 

The  court  below,  therefore,  erred  in  refusing  the  relief 
prayed  and  in  dismissing  the  bill.  There  was,  also,  most 
manifest  error  in  rendering  a  decree  for  costs,  as  the  State  is 
never  liable  to  be  decreed  to  pay  costs;  and  if  the  decree  is 
intended  to  apply  to  the  Attorney  General,  it  is  equally 
erroneous,  as  he  only  acted  in  his  official  character  and  on 
behalf  of  the  State,  and  in  the  discharge  of  an  official  duty. 

The  other  defenses  set  up  in  the  answer  of  defendants  in 
error,  and  not  discussed,  we  regard  as  wholly  unimportant, 
and  do  not  require  to  be  noticed. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Caiko  and  St.  Louis  Raileoad  Company  et  al. 

v. 

HlNDMAN,    MlCHiELIS    &,    Co. 

1.  Garnishment — liability  must  be  clear.  It  is  the  doctrine  of  this 
court,  that  judgment  shall  not  go  against  a  garnishee  except  where  a  clear 
indebtedness  is  shown  as  existing  at  the  time  of  the  service  of  the  garnishee 
process. 

2.  "Where  a  garnishee,  in  his  answer,  shows  that  prior  suits  are  pending 
against  him  in  which  his  indebtedness  to  the  defendant  in  attachment  is 
involved,  so  that  it  is  impossible  for  him  to  state  what  amount,  if  anything, 
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he  may  owe  when  the  prior  litigation  is  adjusted,  and  no  issue  is  taken 
upon  the  answer,  it  is  error  to  render  judgment  against  the  garnishee. 

3.  Same — liability  on  answer.  "Where  no  issue  is  made  up  on  the  answer 
of  a  garnishee,  unless  it  clearly  makes  him  chargeable,  he  should  be  dis- 
charged. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  W.  S.  Searls,  and  Mr.  L.  T.  Butler,  for  the  plaintiffs 
in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  circuit  court  of  Jackson  county, 
to  bring  up  the  record  of  proceedings  in  the  case  of  Hindrnan, 
Michsslis  &  Co.,  plaintiffs,  and  against  Fleming  &  Lacy, 
defendants.  The  record  shows  the  suing  oat  of  an  attach- 
ment by  the  plaintiffs,  against  Fleming  &  Lacy,  in  which  the 
Cairo  and  St.  Louis  Eailroad  Company  and  H.  H.  Fayson  & 
Co.  were  summoned  as  garnishees. 

The  errors  were  assigned  on  the  transcript  first  filed  in  this 
court,  and  were  substantial  errors,  so  far  as  the  Cairo  and 
St.  Louis  Eailroad  Company  were  concerned,  but  upon  sugges- 
tion of  diminution  of  record,  a  certiorari  was  awarded  to 
bring  up  a  more  complete  record,  which,  being  filed  in  this 
court,  shows  that  the  error  complained  of  does  not  in  fact 
exist.  Consequently  there  is  no  foundation  for  the  writ,  so 
far  as  the  railroad  company  is  interested,  and  the  writ  of  error 
must  be  dismissed  as  to  that  company,  at  the  costs  of  defendant 
in  error. 

As  to  Payson  &  Co.,  it  is  the  doctrine  of  this  court,  that 
judgment  shall  not  go  against  a  garnishee,  except  where  a 
clear  indebtedness  is  shown  as  existing  at  the  time  of  the 
service  of  the  garnishee  process.  It  appears  by  the  answer  of 
Payson  &  Co.,  that  prior  suits  were  pending  against  them,  in 
which  the  question  of  their  indebtedness  to  Fleming  &  Lacy  is 
involved,  and  it  is  impossible  for  them  to  state  what  amount, 
if  anything,  may  be  coming  to  them  when  this  prior  litigation 
is  adjusted. 
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We  do  not  think  there  was  sufficient  evidence  before  the 
court  to  charge  these  parties  as  garnishees.  No  issue  was 
made  upon  the  answer  of  these  parties,  and  it  must  be  taken 
to  be  true.  This  court  said,  in  Pierce  v.  Carleton,  12  111.  358, 
unless  the  answer  of  the  garnishee  clearly  makes  him  charge- 
able, he  should  be  discharged.  To  the  same  effect  is  Illinois 
Central  Railroad  Co.  v.  Cobb,  48  111.  402,  and  Cairo  and  St. 
Louis  Railroad  Co.  v.  JTillenberg,  82  ib.  295. 

As  to  these  parties,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


John  W.  Cisne 

v. 

Abeam  Chidestek. 

1.  Assignee  before  maturity.  Where  a  promissory  note  is  indorsed 
and  there  is  no  evidence  of  the  time  of  the  indorsement,  or  tending  to 
charge  the  assignee  with  notice,  he  will  be  presumed  to  be  a  bona  fide 
holder,  for  a  valuable  consideration,  before  maturity,  and  the  question  of 
a  want  or  failure  of  consideration  can  not  arise  in  a  suit  on  the  note  by 
such  assignee. 

2.  Promissory  note — when  payable.  A  promissory  note  made  payable 
on  a  day  named,  "or  before,  if  made  out  of  the  sale  of  J.  B.  Drake's  horse 
hay  fork  and  hay  carrier,"  "  with  use,"  is  payable,  at  all  events,  on  the  day 
named,  with  six  per  cent  per  annum  interest  from  date. 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the  Hon. 
Tazewell  B.  Tanner,  Judge,  presiding. 

Messrs.  Robinson,  Boggs  &  Johns,  and  Messrs.  Hanna  & 
Adams,  for  the  appellant. 

Mr.  Rufus  Cope,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  on  the  13th  day  of  December, 
1875,  by  Chidester,  the  indorsee,  to  recover  upon  a  promissory 
note  as  follows: 

"  $120.  '  May  2,  1871. 

"On  the  first  day  of  September,  1871,  (or  before,  if  made 
out  of  the  sale  of  J.  B.  Drake's  horse  hay  fork  and  hay  car- 
rier,) I  promise  to  pay  James  B.  Drake,  or  order,  one  hundred 
and  twenty  dollars,  for  value  received,  with  use. 

"  John  W.  Cisne. 
"  Witness:  George  W.  Schroyer." 

On  which  are  the  following  indorsements: 
"  Pay  to  the  order  of  H.  E.  Chamberlain. 

"J.  B.  Drake." 
"  Pay  to  the  order  of  Abraham  Chidester. 

"  H.  E.  Chamberlain." 
The  plaintiff  recovered,  and  the  defendant  appealed  to  this 
court. 

The  court  below  gave  to  the  jury,"  on  the  request  of  the 
plaintiff,  the  following  instructions — Which  is  assigned  as  error: 

"  No.  1.  The  court  instructs  the  jury,  for  the  plaintiff,  that 
in  the  hands  of  an  assignee,  before  maturity,  the  question  of 
consideration  does  not  arise  until  it  is  shown  by  evidence  that 
the  assignee  purchased  the  note  with  actual  knowledge  of  the 
want  of  consideration. 

"  No.  2.  The  court  instructs  the  jury  for  plaintiff  that  the 
note  read  in  evidence  is,  in  its  effect,  payable  absolutely  on  the 
1st  day  of  September,  1871,  with  interest  of  six  per  cent  from 
date,  and  if  the  jury  find  for  plaintiff  they  should  so  construe 
the  note." 

The  pleas  were,  the  general  issue,  and  fraud  and  circumven- 
tion in  obtaining  the  making  of  the  note. 

There  was  no  evidence  whatever  as  to  the  time  of  the  in- 
dorsement of  the  note,  or  of  any  want  of  good  faith  in  or 
notice  to  the  indorsee  in  respect  to  the  consideration  of  the 
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note,  or  the  circumstances  under  which  it  was  given,  more 
than  appears  upon  the  face  of  the  note  itself.  The  plaintiff 
was  presumed  to  be  a  bona  fide  indorsee  of  the  note  for  a  val- 
uable consideration.  As  against  the  plaintiff,  there  was,  under 
the  evidence,  no  question  of  consideration  before  the  jury,  and 
the  giving  of  the  first  instruction  could  form  no  just  cause  of 
complaint. 

The  construction  of  the  note  was  a  question  of  law,  and  for 
the  court.  The  proper  construction  was  put  upon  the  note. 
McCarty  v.  Hovjett,  24  111.  341;  Ernst  v.  Steckman,  74 
Penn.  13. 

The  evidence  sustained  the  verdict.  The  judgment  is 
affirmed. 

Judgment  affirmed. 


Daniel  Dowty 


J.  W.  Holtz. 

1.  Attorney's  fee — allowance  in  judgment.  Although  an  attorney's 
fee  may  be  authorized  in  a  power  of  attorney  attached  to  a  promissory  note, 
in  case  of  a  confession  of  judgment  under  the  power,  this  will  not  justify  the 
court  in  allowing  such  fee  in  an  ordinary  suit  on  the  note. 

2.  Costs — in  Supreme  Court — remittitur.  Where  an  error  is  obviated 
by  a  remittitur  in  this  court  after  an  appeal  is  taken,  the  judgment  will  be 
affirmed,  except  as  to  the  sum  remitted,  at  the  costs  of  appellee. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hoii.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellee  against  the 
appellant,  upon  a  promissory  note,  commenced  by  summons 
in  the  ordinary  way. 

Mr.  Bufus  C.  Haekah,  for  the  appellant. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  judgment  rendered  in  this  cause  is  ten  dollars  more 
than  the  evidence  would  authorize.  The  appellee  was  entitled 
to  recover  the  amount  of  the  note  upon  which  the  action  was 
brought,  and  interest,  but  we  perceive  no  ground  upon  which 
an  attorney's  fee  of  ten  dollars  could  be  added  to  the  amount 
of  the  note  and  interest.  It  is  true,  a  power  of  attorney  was 
attached  to  the  note,  which  authorized  an  attorney  of  any 
court  of  record  to  waive  process  and  confess  judgment  against 
appellant  for  the  amount  of  the  note  and  interest,  and  also  an 
attorney's  fee  of  ten  dollars,  but  that  instrument  only  authorized 
an  attorney's  fee  in  the  event  judgment  was  confessed.  Upon 
no  other  contingency  could  it  be  allowed.  As  appellee  did  not, 
therefore,  proceed  under  the  power  of  attorney,  but  brought 
suit  upon  the  note,  we  perceive  no  ground  upon  which  a  recov- 
ery could  be  had  for  more  than  the  note  and  interest.  In  order, 
however,  to  obviate  the  error  indicated,  appellee  has  entered 
a  remittitur  of  ten  dollars  as  of  the  date  of  the  judgment. 
It  will  not,  therefore,  be  necessary  to  reverse  the  judgment, 
and  it  will  be  affirmed,  except  as  to  the  amount  remitted,  but 
as  the  remittitur  was  not  entered  until  after  the  appeal  was 
pending  here,  a  judgment  will  be  entered  against  appellee  for 
the  costs  of  this  court. 

Judgment  affirmed. 


Illinois  Central  Kailroad  Company 

v. 

Joseph  Hammer. 

1.  Negligence  —  right  of  action  in  case  of  contributory  negligence. 
Where  a  plaintiff  has  been  guilty  of  negligence  contributing  to  his  injury, 
he  can  not  recover  unless  the  negligence  of  the  defendant  is  gross,  and  not 
then  unless  the  negligence  of  the  plaintiff  is  slight  in  comparison  to  that  of 
the  defendant. 
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2.  In  a  suit  to  recover  damages  for  a  personal  injury  against  a  railway- 
company,  where  the  plaintiff  is  chargeable  with  contributory  negligence,  it 
is  erroneous  to  instruct  the  jury,  in  substance,  that  the  plaintiff  may  recover, 
though  guilty  of  slight  negligence,  if  the  defendant's  employees  fell  short, 
in  any  degree,  of  the  exercise  of  that  high  degree  of  care  as,  under  the  cir- 
cumstances, it  was  reasonable  to  have  used  to  prevent  the  injury. 

3.  Instruction — oral.  It  is  a  violation  of  the  statute  for  the  court  to 
instruct  the  jury  orally  as  to  the  impropriety  of  certain  modes  of  arriving  at 
the  amount  of  their  verdict. 

Appeal  from  the  Circuit  Court  of  Effingham  countv:  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  George  W.  Wall,  for  the  appellant. 

Messrs.  Gilmore  &  "White,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Joseph  Hammer  recovered  in  the  circuit  court  judgment 
against  the  railroad  company  for  damages  for  an  injury  to  his 
person,  caused  by  a  moving  car  of  the  company,  which  struck 
him  while  standing  on  the  railroad  track. 

The  servants  of  the  company  were  "  switching."  South  of 
the  place  of  the  injury  is  a  switch,  connecting  a  side-track  with 
the  principal  track.  While  Hammer  was  passing  on  the  prin- 
cipal track,  his  attention  was  attracted  to  an  engine  south  of 
him,  near  the  switch,  and  coming  north.  He  observed  that  it 
took  the  main-track,  and  he  stepped  on  the  side-track  to  let 
the  engine  pass.  It  turned  out  that  a  car,  (which  had  been 
detached,  south  of  the  switch,  from  the  rear  of  the  engine  while 
in  motion,  and  had  been  switched  from  the  main -track  to  the 
side-track,)  came  rapidly  northward  on  the  side-track,  ap- 
proaching Hammer,  while  the  engine  passed  to  the  north,  on 
the  principal  track.  The  attention  of  Hammer  was  fixed  upon 
the  engine,  and  though  it  had  passed  him  some  distance  before 
the  car  struck  him,  his  attention  was  not  called  to  the  approach- 
ing car  until  too  late  for  escape. 

There  is  proof  tending  to  show  that  the  employees  of  the 
railroad  company  saw  Hammer  on  the  side-track  so  long  be- 
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fore  the  collision,  that,  by  prompt  action,  the  car  might  have 
been  stopped  before  reaching  Hammer.  The  testimony  tends 
to  show  that  these  employees  had  reason  to  believe  that  Ham- 
mer was  about  to  get  off  the  track,  and  did  not  have  reason  to 
think  otherwise  until  it  was  too  late  to  avoid  the  injury  by 
stopping  the  car.  There  was  also  evidence  tending  to  rebut 
these  positions. 

Upon  this  state  of  proof  as  to  this  part  of  the  case,  the  court, 
at  the  request  of  plaintiff,  charged  the  jury,  that  "if,  *  *  * 
after  the  servants  of  defendant  saw  the  plaintiff  in  danger, 
they  might  (by  delaying  the  business  of  the  road,  and  by  the 
use  of  such  a  high  degree  of  care  as,  under  the  circumstances, 
it  was  reasonable  to  have  used,)  have  avoided  and  prevented 
the  injury,  *  *  *  then  plaintiff  may  recover,  even  if 
guilty  of  slight  negligence,"  etc. 

This  instruction  can  not  be  approved.  It  may  well  be  that 
the  employees  fell  short  of  the  degree  of  care  "  which  it  was 
reasonable  to  have  used,"  and  yet  they  may  not  have  fallen  so 
far  short  thereof  as  to  make  them  justly  chargeable  with  gross 
negligence.  The  rule  has  often  been  laid  down,  that  where  a 
plaintiff  has  been  guilty  of  negl-igence  contributing  to  the  in- 
jury, he  can  not  recover  unless  the  negligence  of  the  defend- 
ant is  gross,  and  not  then,  unless  the  negligence  of  plaintiff  is 
slight  in  comparison  to  that  of  defendant.  This  instruction 
violates  the  rule  by  saying,  in  substance,  that  plaintiff,  though 
negligent,  if  his  negligence  be  slight,  may  recover,  if  defend- 
ant's employees  fell  short,  in  any  degree,  of  that  high  degree 
of  care  which  "  it  was  reasonable  to  have  used  " — in  other 
words,  the  court  says,  in  substance,  that  any  want  of  proper 
care  will  charge  the  defendant,  if  plaintiff's  negligence  was  but 
slight.     This  is  not  the  law. 

The  question  of  contributory  negligence  is  material  in  the 
case.  The  jury  having  been  erroneously  instructed  on  that 
question,  the  judgment  must  be  reversed  for  that  error. 

It  was  a  violation  of  our  statute  for  the  court  to  instruct  the 
jury  orally  as  to  the  impropriety  of  certain  modes  of  arriving 
at  the  amount  of  a  verdict. 
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The  judgment  will  be  reversed,  and  the  cause  remanded  for 

a  trial  de  novo. 

Judgment  reversed. 


Hiram  Padfield 


Benjamin  Green. 

1.  Agency— power  of  agent  over  note  for  collection.  The  delivery  of  a 
note  to  an  agent  for  collection,  will  authorize  the  holder  to  receive  pay- 
ment when  due,  and  to  deliver  the  note  to  the  maker  on  payment,  but  it  does 
not  authorize  the  agent  to  commute  the  debt  for  another  thing,  or  to  release 
it  upon  composition,  or  to  pledge  it,  or  to  obtain  judgment  for  his  own  use. 

2.  Assignee  of  judgment — rights  of  owner,  in  equity.  The  assignee  of  a 
judgment  occupies  no  more  favored  position  than  that  of  the  assignor. 

3.  Where  an  agent  for  collection  merely,  sues  upon  the  note  entrusted  to 
him,  and  obtains  judgment  for  his  own  use,  and  assigns  such  judgment  for 
value,  the  nominal  plaintiff,  having  no  knowledge  of  the  facts  until  after 
the  assignment,  and  having  clone  no  act  to  create  an  estoppel,  may  enjoin 
the  payment  of  the  judgment  to  the  assignee,  and  have  the  assignment  set 
aside  in  equity. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 

Messrs.  Hammack  &  Davis,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Green,  who  resided  in  St.  Clair  county,  held  the  promissory 
note  of  Elliott,  who  resided  in  Perry  county,  for  $200.  The 
note  was  dated  February  10,  1866,  and  was  payable  to  Green 
eight  months  after  date,  and  bore  interest  at  the  rate  of  ten 
per  cent  per  annum  from  date. 

Smart  was  doing  business  in  St.  Clair  county,  as  agent  of 
the  Commercial  Life  Insurance  Company,  and  applied  to  Green 
34 — 85th  III. 
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to  have  him  take  out  a  policy  on  his  life.  Green  at  first 
declined,  on  the  ground  that  he  did  not  have  the  money  to 
pay  the  premium ;  but,  finally,  it  was  agreed  between  Green 
and  Smart  that  Green  should  apply  for  a  policy  of  $5000; 
that  Smart  should  take  the  Elliottnote,  and  collect  the  amount 
due  on  it  without  cost  to  Green,  and  when  collected,  if  the 
policy  should  be  issued,  Smart  was  to  retain  the  amount  of  the 
premium  on  the  policy,  $187,  out  of  the  proceeds^  and  pay 
the  balance  to  Green.  Accordingly,  Green  applied  for  the 
policy,  and  delivered  the  note  to  Smart,  without  indorsement. 
Smart  sued  on  the  note  in  the  name  of  Green,  for  his  use, 
without  the  knowledge  of  Green,  in  the  Perry  county  court, 
and  obtained  judgment.  Subsequently,  being  indebted  to 
Padfield  for  board,  Smart,  without  the  knowledge  or  consent 
of  Green,  assigned  the  judgment  to  Padfield.  E~o  policy  of 
insurance  was  issued  to  Green  on  his  application,  and  Smart 
has  fled  the  country. 

On  learning  that  Smart  had  obtained  the  judgment,  as  for 
his  use,  and  assigned  it  to  Padfield,  Green  filed  his  bill  enjoin- 
ing payment  of  the  judgment  to  Padfield. 

The  decree  of  the  court  below  was  in  conformity  with  the 
prayer  of  the  bill,  and  Padfield  brings  the  case  here  by  writ 
of  error. 

The  only  question  is,  whether  Green  is  estopped  to  deny 
that  the  judgment  was,  in  fact,  for  Smart's  use,  for,  if  he  is  not, 
it  is  too  plain  to  admit  of  argument,  the  decree  is  right.  The 
mere  fact  of  delivering  a  note,  unindorsed,  for  collection,  can 
not  be  held  to  be  such  negligence  as  must  preclude  the  right 
to  control  the  judgment,  for  this  is  of  daily  practice  by  the 
most  careful  business  men.  It,  undoubtedly,  authorized  the 
holder  to  receive  payment  of  the  note,  when  due,  in  money, 
and  to  deliver  it  to  the  maker;  but  it  did  not  authorize  him 
to  commute  the  debt  for  another  thing,  or  to  release  it  upon 
composition,  or  to  pledge  it.     Story  on  Agency,  §  99. 

As  an  agent  for  collection  merely,  Smart  had  no  implied 
authority  to  sue  for  his  own  use;  and  Padfield,  in  dealing  with 
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him,  in  the  absence  of  elements  working  an   estoppel,  was 
bound,  at  his  peril,  to  know  the  extent  of  his  authority. 

Under  previous  decisions  of  this  court,  the  assignee  of  a 
judgment  occupies  no  more  favored  position  than  that  of  the 
assignor.  McJilton  v.  Zove,  13  111.  495;  Jlughes  v.  Trahern, 
Admx.  64  id.  48.  And,  on  that  principle,  it  is  impossible 
that  Padfield  could  have  obtained  by  assignment,  an  equity 
which  Smart  never  had  to  assign. 

It  does  not  appear  that  Green  had  actual  knowledge  that 
the  record  showed  a  judgment  for  Smart's  use  before  Padfield 
obtained  the  assignment,  or  that  Padfield  was  otherwise  influ- 
enced in  his  transactions  with  Smart,  by  the  declarations  or 
conduct  of  Green,  in  respect  to  the  judgment,  whereby  he 
should  be  held  estopped. 

The  decree  is  affirmed. 

Decree  affirmed. 


The  Cairo  and  St.  Louis  Railroad  Company 

v. 
Wilson  S.  Watson  et  al. 

Lien  on  railroad — does  not  extend  beyond  sub-contractor.  The  statute 
giving,  a  lien  on  railroads,  like  the  mechanics'  lien  law,  does  not  extend 
beyond  sub-contractors.  One  furnishing  materials  to  a  sub-contractor  has 
no  lien  against  the  railroad  company  or  its  property. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Messrs.  Judd  &  Whitehouse,  for  the  plaintiif  in  error. 

Mr.  J.  Dougherty,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  petition  and  interpleading  in  this  case,  were  filed  by 
parties  who  had  done  labor  and  furnished  supplies  to  sub- 
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contractors,  under  the  principal  contractors  who  had  under- 
taken to  construct  the  Cairo  and  St.  Louis  Railroad  for  the 
company,  to  establish  a  lien  in  their  favor  on  the  railroad 
property,  under  the  provisions  of  "An  act  to  protect  contract- 
ors, sub-contractors  and  laborers  in  their  claims  against  railroad 
companies  or  corporations,  contractors  or  sub-contractors."  One 
point  made,  we  think,  is  conclusive  of  the  whole  case,  viz.:  the 
statute  has  given  no  lien  in  favor  of  one  who  may  have  done 
labor  or  furnished  supplies  or  materials  to  sub-contractors,  for 
the  construction  of  any  railroad.  The  provisions  of  the  statute 
are,  that  "  every  person  who  shall  hereafter,  as  sub-contractor, 
material-man,  or  laborer,  furnish  to  any  contractor  with  any 
such  railroad  corporation,  any  fuel,  ties,  materials,  supplies  or 
any  article  or  thing,  or  who  shall  do  or  perform  any  work  or 
labor  for  such  contractor,"  in  conformity  with  the  terms  of  his 
contract  with  such  railroad  company,  shall  have  a  lien  on  the 
property  of  the  railroad  corporation. 

It  will  be  perceived,  the  legislature  has  not  seen  fit,  by  the 
use  of  any  apt  words,  to  extend  the  lien  given  beyond  sub- 
contractors, and  we  have  no  right,  by  judicial  construction,  to 
extend  the  meaning  of  the  act  beyond  the  intention  plainly 
expressed.  The  propriety  of  enlarging  its  provisions  in  that 
regard,  is  with  the  legislative  department. 

The  act  of  1869,  giving  liens  in  favor  of  mechanics,  is 
expressed  in  almost  the  same  language  as  in  the  act  we  are 
considering,  and  this  court  has,  in  several  cases,  declared  the 
lien  secured  does  not  extend  beyond  the  first  sub-contractor. 
Bothgerber  v.  Dupuy,  64  111.  452;  Ahem  v.  Evans,  66  id. 
125;  Newliall  v.  Kastens  et  al.  70  id.  156.  Both  acts  are 
subject  to  the  same  construction,  and  neither  can  be  construed 
otherwise  consistently  with  the  plainly  expressed  intention  of 
the  legislature. 

This  view  of  the  law  renders  it  unnecessary  to  notice  other 
points  discussed  in  argument.  E"o  lien  can  be  maintained  in 
favor  of  petitioner  or  the  parties  interpleading.  None  of  them, 
by  any  proper  allegation,  show  they  are  entitled  to  any  lien 
on  the  property  of  the  railroad  company  under   the  statute. 
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Their  claims  are  all  against  remote  contractors,  and  it  is  suffi- 
cient, so  far  as  the  present  decision  is  concerned,  that  the 
statute  has  given  them  no  liens  for  the  several  amounts  due 
them,  that  can  be  enforced  against  the  railroad  company  or 
other  defendants  in  this  proceeding. 

The  judgment  will  be  reversed,  and  cause  remanded. 

Judgment  reversed. 


Elizabeth  Koch  et  al. 

v. 
Edwin  S.  Hubbard. 

1.  Bill  to  quiet  titls — by  holder  of  tax  title.  If  the  holder  of  a  tax 
title  can  maintain  a  bill  to  quiet  title,  it  can  only  be  done  by  his  showing 
that  all  the  requirements  of  the  Revenue  law  in  imposing  the  tax,  in  adver- 
tising the  land  for  sale,  in  rendering  the  judgment,  in  conducting  the  sale, 
in  giving  notice  of  the  sale,  and  in  filing  affidavit  of  service  of  the  notice  or 
publication,  and  the  execution  of  the  deed,  have  been  complied  with,  if  not 
strictly,  at  least  substantially. 

2.  Where  a  bill  to  quiet  title  was  based  upon  a  tax  title  and  limitation, 
and  it  failed  to  show  affirmatively  the  proceedings,  so  that  it  might  be  seen 
whether  the  title  was  a  good  one  or  not,  and  failed  to  show  when  possession 
of  the  land  and  payment  of  taxes  under  the  title  commenced,  or  how  it  was 
continued,  but  charged  generally  possession  and  payment  of  taxes  for  seven 
years,  it  was  held,  that  the  bill  made  no  case  of  which  a  court  of  equity 
could  take  jurisdiction. 

Writ  of  Error  to  the  Circuit  Court  of  Hardin  county; 
the  Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Edwin  S.  Hubbard, 
against  Elizabeth  Koch,  James  A.  Koch,  Rosalia  Koch,  Maria 
Weidmar  and  Morgiana  Hillgard. 

Mr.  Green  B.  Kattm,  for  the  plaintiffs  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  equity,  brought  to  quiet  title.  Com- 
plainant alleges,  plaintiffs  in  error  were  the  owners  in  fee.  or 
claim  an  interest  in  certain  described  lands  in  Hardin  county; 
that  they  failed  to  pay  the  taxes  for  the  years  1862-3,  and  the 
sheriff  having  at  the  June  term,  1865.  of  the  Hardin  county  court, 
recovered  judgment  against  the  land  for  taxes  for  those  years 
for  an  unnamed  sum,  that  on  an  unnamed  day,  being  the  next 
Monday  following  the  judgment,  the  sheriff  sold  the  land  for 
taxes  to  J.  B.  Hobbs,  to  whom  the  sheriff  executed  a  certificate 
of  purchase;  that  Hobbs  assigned  the  certificate  of  purchase  to 
one  McFarlan,  who  gave  the  notice,  filed  the  affidavit  required 
by  law,  and  received  a  deed  from  the  sheriff  for  the  lands;  that 
McFarlan  paid  all  taxes  thereon  till  he  sold  to  complainant; 
that  at  a  time,  the  day  and  year  not  named,  complainant  pur- 
chased and  holds  a  deed  for  the  lands. 

The  bill  alleges,  that  the  defendants  to  the  bill  are  living, 
over  thirty  years  of  age,  residents  of  the  United  States,  and 
are  of  sound  mind:  that  no  person  has  redeemed  or  offered  to 
redeem  the  land,  or  paid  or  offered  to  pay  the  taxes  on  the 
land,  since  the  1st  of  January,  1872,  and  that  complainant  has 
paid  all  taxes  since  his  purchase;  that  he  and  McFarlan  have 
been  in  peaceable  possession  for  more  than  seven  years,  and 
paid  the  taxes  thereon;  that  there  are  divers  persons  who 
doubt  the  validity  of  complainant's  title,  preventing  persons 
from  purchasing  and  settling  the  land,  and  prays  that  his  title 
may  be  quieted,  and  he  be  adjudged  and  decreed  to  be  the 
owner  in  fee  of  the  lands,  and  defendant  be  barred  and  pre- 
cluded from  claiming  title  to  the  land. 

The  bill  was  taken  pro  confesso  for  want  of  answers,  and 
the  relief  prayed  was  granted.  The  record  is  brought  to  this 
court  on  error,  and  a  reversal  is  asked. 

Does  this  bill  disclose  grounds  for  equitable  relief?  We 
think  not.  It  is  exceedingly  loosely  drawn.  It  fails  to  give 
any  date  except  the  time  since  which  no  person  had  offered  to 
pay  taxes.     It  fails  to  show  that  any  requirement  of  the  statute, 
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in  levying  the  tax,  in  advertising  the  property,  recovering 
the  judgment,  or  conducting  the  sale,  was  complied  with. 
IS~or  does  it  disclose  the  nature  of  the  notice  or  affidavit,  when 
given  or  made,  or,  in  fact,  anything  that  was  done,  in  detail 
or  even  in  substance.  Nor  is  the  averment  of  possession  and 
payment  of  taxes  for  seven  years  any  more  definite.  It  fails 
to  state  when  either  was  commenced  or  how  continued. 

Even  if  the  holder  of  a  tax  title  may  maintain  such  a  bill, 
it  could  only  be  done  by  his  showing  that  all  of  the  require- 
ments of  the  Revenue  law,  in  imposing  the  tax,  in  advertising 
the  land  for  sale,  in  recovering  the  judgment,  in  conducting  the 
sale,  in  giving  notice  of  the  sale,  and  in  filing  an  affidavit  of  ser- 
vice of  the  notice  or  publication,  and  the  execution  of  the  deed, 
have  been  complied  with,  if  not  strictly,  at  least  substantially. 
Complainant  has  wholly  failed  to  do  so  in  this  case.  A  court 
of  equity  will  not  take  jurisdiction  in  such  a  case. 

The  bill  failing  to  disclose  grounds  for  equitable  relief,  the 
court  erred  in  decreeing  the  relief  prayed,  and  the  decree  must 
be  reversed. 

Decree  reversed. 


J.  F.  FlNLEY 
V. 

Hugh  P.  Gkeeist. 

1.  Indorsee,  —  character  of  liability.  Where  the  payee  of  a  prom- 
issory note  indorses  his  name  thereon,  his  liability  will  be  that  of  indorser, 
and  not  an  absolute  liability  as  a  maker,  and  proof  that,  at  the  time  of  in- 
dorsing, he  said  he  would  make  the  note  good,  does  not  change  his  liability. 

2.  Where  the  amount  of  a  promissory  note  could  have  been  made  of  the 
maker,  at  its  maturity,  by  proper  legal  measures  being  taken,  the  indorser 
will  not  be  liable  to  the  holder. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 
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Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 

Mr.  P.  E.  Hosmer,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  action  was  commenced  before  a  justice  of  the  peace  of 
"Washington  county,  by  J.  F.  Finley,  plaintiff,  and  against 
Hugh  P.  Green,  defendant,  on  a  promissory  note  made  by 
David  ~W.  Halbert  and  Joseph  A.  Halbert,  payable  to  Green. 
The  note  came,  by  regular  indorsement,  to  the  hands  of  the 
plaintiff.  Judgment  was  rendered  by  the  justice,  in  favor  of 
defendant,  and  against  the  plaintiff,  for  costs.  On  appeal  to 
the  circuit  court,  a  jury  was  waived,  and  the  case  tried  by  the 
court,  who  found  for  the  defendant.  To  reverse  this  judgment 
the  plaintiff  prosecutes  this  writ  of  error. 

The  only  question  in  the  case  is,  what  is  the  character  of 
Green's  undertaking?  The  plaintiff  claimed  he  occupied  the 
position  of  a  maker  of  the  note,  and  his  liability  absolute  and 
unqualified.  Green's  counsel  contended  his  liability  was  not 
absolute  as  maker  of  the  note,  but  contingent  only  as  an 
indorser,  and  this  was  the  judgment  of  the  circuit  court.  The 
facts  attending  the  transaction  are  controverted,  but  we  think 
it  is  very  clear  Green  occupied  the  position  of  an  indorser, 
and  is  only  liable  as  such.  He,  being  the  payee  of  the  note, 
could  not,  at  the  same  time,  be  the  maker,  and  be  bound  by  a 
promise  to  pay  himself,  and  it  would  have  no  binding  effect 
until  vitality  was  imparted  to  it  by  putting  his  name  on  the 
paper.  No  action  at  law  could  be  maintained  against  him  on 
the  note  until  the  same  was  indorsed  by  him.  Blatchford  v. 
MiUiken,  35  111.  434,  is  in  point. 

The  testimony  on  behalf  of  plaintiff  was  to  the  effect  that 
defendant  said,  when  he  passed  the  note  to  Hamilton,  by 
placing  his  name  on  the  note,  that  he  would  make  it  good,  and 
shows  the  character  of  his  undertaking: — "If  the  Halberts  are 
unable  to  pay  the  note,  I  will  pay  it."  This  is  substantially 
the  testimony.  By  his  indorsement,  he  undertook  to  make  it 
good  in  the  event  the  Halberts  were  unable  to  pay,  when  the 
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note  matured.  The  testimony  on  both  sides  shows  the  Hal- 
berts  were  abundantly  able  to  pay  the  note,  had  measures  been 
taken  against  them  by  the  holder.  No  diligence  was  used  in 
this  regard,  and,  as  a  consequence,  Green,  the  indorser,  escapes 
liability. 

The  law  was  properly  adjudged  by  the  circuit  court,  on  the 
facts,  and  that  judgment  is  affirmed. 

Judgment  affirmed. 


The  Illinois  Masons'  Benevolent  Society 

v. 
Chaeles  E.  R.  Wintheop,  Admr.  etc. 

1.  Insurance — whether  answers  are  a  warranty.  Where  a  statement, 
including  questions  and  answers,  in  an  application  for  insurance,  concluded, 
"  it  is  hereby  declared  that  the  above  are  true  and  fair  answers  to  the  fore- 
going questions,  in  which  there  are  no  misrepresentations  or  suppression  of 
known  facts,  and  I  acknowledge  and  agree  that  the  above  statement  shall 
form  the  basis  of  the  agreement  with  the  society,"  the  answers  will  not  be 
held  to  constitute  a  warranty  of  their  truth,  but  are  mere  representations, 
and  if  made  in  good  faith,  without  any  intention  to  deceive,  the  fact  they  are 
not  true  will  not  avoid  the  policy.  It  is  only  known  facts  that  are  not  to 
be  misrepresented. 

2.  Same — statement  as  to  serious  illness  construed.  A  statement  in  an 
application  for  life  insurance,  that  the  applicant  has  had  no  serious  illness, 
will  be  construed  to  mean  that  the  applicant  has  never  been  so  seriously  ill 
as  to  permanently  impair  his  constitution,  and  render  the  risk  unusually 
hazardous. 

3.  Same — representation  as  to  appearance.  A  representation  that  the 
applicant  had  a  florid  appearance,  when,  in  fact,  he  was  pale  and  emacia- 
ted, will  not,  of  itself,  avoid  a  life  policy  of  insurance ;  such  appearance  is 
no  certain  indication  of  disease  or  feebleness,  and  would  not  necessarily  cause 
the  insurer  to  refuse  the  risk. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Amos  "Watts,  Judge,  presiding. 

Mr.  Geo.  O.  Ide,  and  Mr.  H.  M.  Trimble,  for  the  appellant. 

Mr.  Geo.  W.  Wall,  and  Mr.  E.  Y.  Pierce,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  action  was  based  upon  a  breach  of  a  covenant  contained 
in  a  certificate  of  membership  in  the  Illinois  Masons'  Benevo- 
lent Society.  The  certificate  is  in  the  nature  of  a  policy  of 
insurance  on  the  life  of  Edward  H.  Price,  issued  in  his  life- 
time. The  covenant  consists  of  a  promise  or  agreement  by 
the  society,  with  the  assured,  to  pay  to  Sarah  A.  Price,  the  wife 
of  assured,  within  thirty  days  after  due  notice  and  satisfactory 
evidence  of  the  death  of  assured,  for  every  member  of  the 
society  belonging  to  four  classes,  into  which  they  are  divided, 
certain  amounts  for  each  member,  the  sums  being  different  for 
each  class. 

The  organization  is  a  kind  of  mutual  benefit  association, 
managed  by  a  directory,  and  the  expenses  and  losses  of  the 
society  are  paid  by  assessments  made  upon  the  members  for 
such  purposes. 

Price  made  an  application  to  become  a  member  and  answered 
interrogatories  propounded  by  the  company,  contained  in  a 
printed  form  furnished  for  the  purpose.  To  the  question  as 
to  complexion,  he  answered,  "  florid."  To  the  question,  "Are 
you  in  good  health?"  he  answered,  "Getting  well  from  a 
slight  bilious  attack."  He  also  answered,  "  General  appear- 
ance healthy."  The  statement  concluded:  "It  is  hereby 
declared,  that  the  above  are  true  and  fair  answers  to  the  fore- 
going questions,  in  which  there  is  no  misrepresentation  or 
suppression  of  known  facts;  and  I  acknowledge  and  agree 
that  the  above  statement  shall  form  the  basis  of  the  agreement 
with  the  society."  This  application  and  statement  was  filled 
out  by  Price  and  signed  by  him.  The  form  was  obtained  from 
Alman,  the  agent  of  the  company,  who  was  present  when  it 
was  made,  and  received  and  sent  it  to  the  company,  indorsed 
"A  good  healthy  brother,"  and  their  medical  examiner  in- 
dorsed it,  "  approved." 

The  society  thereupon  issued  the  certificate  sued  upon  and 
it  was  delivered  to  Price,  he  having  paid  the  advance  fee  of 
$6  for  admission.     The  application  was  dated  on  the  24th  of 
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February,  1874.  The  certificate  of  membership  was  dated  on 
the  28th  of  the  same  month,  and  Price  died  on  the  6th  of  the 
ensuing  April.  Proof  of  death  was  properly  made  and  furn- 
ished, with  proper  notice,  and  the  society  failing  and  refusing 
to  pay  the  amount  specified  in  the  certificate  of  membership, 
this  suit  was  brought  to  recover  the  amount. 

It  appears  that  Price  was  taken  sick  about  the  25th  of  Jan- 
uary, 1874,  and  returned  from  Chebanse,  where  he  was  carry- 
ing on  a  drug  store,  to  Tamaroa  on  the  28th  of  the  same  month. 
He  appeared  to  be  convalescing  for  some  days  after  his  re- 
turn, but  had  a  relapse,  and  the  physician  pronounced  it 
biliousness.  He  was  out  a  few  days  and  was  again  attacked, 
but  he  was  out  again  in  a  few  days,  and  the  evidence  shows  he 
was  up  and  seemed  to  be  recovering  when  the  application  was 
made,  and  was  talking  of  going  back  to  Chebanse.  In  a  week 
or  ten  days  after  making  the  application  he  was  again  attacked, 
and  from  that  time  till  his  death  he  continued  to  get  up  and 
to  relapse,  at  intervals,  until  his  last  attack,  about  two  weeks 
before  his  death.  Whilst  he  was  at  Tamaroa  he  attended  to 
some  business,  and  was,  until  his  last  relapse,  in  bed  but  a 
small  portion  of  the  daytime,  and  was  talking  of  and  arranging 
to  return  to  Chebanse. 

The  answers,  of  course,  enter  into  the  application,  because, 
if  for  no  other  reason,  assured  expressly  agreed  they  should  be 
the  basis  of  the  agreement  with  the  society;  but  the  effect 
that  shall  be  given  to  the  representations  is  the  principal  ques- 
tion in  dispute  between  the  parties.  Appellant  claims  they 
were  intended  to  be,  and  should  be,  held  to  constitute  a  war- 
ranty of  their  truth,  and  if  any  or  either  of  them  are  shown 
to  be  untrue,  whether  their  falsity  was  known,  or  whether  in- 
tentionally or  unintentionally  the  truth  was  concealed,  or  it 
was  only  from  the  want  of  memory,  or  by  inadvertence,  there 
can  be  no  recovery. 

On  the  other  hand,  it  is  contended  that  the  answers  are  not 
warranties,  but  simply  representations;  and  that,  if  made  in 
good  faith,  although  some  one  or  more  of  them  may  be  un- 
true, if  the  misstatement  was  not  intentional,  but  was  made  in 
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good  faith  and  under  the  belief  that  the  statements  were  true, 
the  misstatement  did  not  operate  to  avoid  the  policy. 

The  clause  stating  that  assured  agreed  "  that  the  statement 
shall  form  the  basis  of  the  agreement  with  the  society,"  is 
different  from  the  agreements  usually  contained  in  life  poli- 
cies. In  such  instruments  it  is  usually  expressly  agreed,  that 
the  statement  is  a  warranty,  and  that  if  any  part  of  it  should 
prove  to  be  untrue,  the  policy  should  be  void.  With  per- 
sons of  ordinary  intelligence,  the  language  used  in  this  appli- 
cation would  not  be  so  understood.  Nor  do  we  suppose  that 
the  promoters  of  this  enterprise,  when  they  adopted  this  form, 
intended  that  it  should  operate  as  a  warranty,  such  as  is  usu- 
ally inserted  in  life  policies.  Nor  can  we  suppose  for  a  mo- 
ment that  they  would  adopt  a  form  of  words  that  would  be 
understood  one  way  by  the  applicant  and  would  be  construed 
in  another  by  the  courts,  and  thus  cheat,  wrong  or  defraud  a 
brother.  Such  a  supposition  can  not  be  for  a  moment  enter- 
tained. If  the  language  employed  was  intended  to  operate  as 
the  usual  warranty,  we  apprehend  it  has  not  been  so  under- 
stood by  those,  or  any  portion  of  them,  who  had  applied  for 
membership  before  the  death  of  Price. 

If  intended  as  an  absolute  warranty  that  the  statement  and 
every  part  of  it  was  true,  why  limit  the  previous  part  of  the 
statement  to  "no  misrepresentation  or  suppression  of  known 
facts?"  This  the  company  required  of  each  applicant,  and 
when  they  made  that  requirement,  they,  by  implication,  ab- 
solved him  from  any  injurious  consequences  from  misrepre- 
sentation or  failure  to  disclose  unknown  facts.  If  a  warranty 
was  required  of  the  answers  to  some  of  these  questions,  it 
would  be  useless  for  persons  to  become  members  of  the  society. 
Each  applicant  is  required  to  answer  the  question,  whether  he 
is  able  to  earn  a  livelihood  for  himself  and  family.  Now,  with 
the  great  majority  of  men  this  is  problematical.  That  power 
depends  upon  so  large  a  number  of  circumstances  that  a  pru- 
dent man  might  well  hesitate  to  answer  it  in  the  affirmative. 
The  solution  of  this  question  depends,  with  most  men,  so  de- 
cidedly on  such  a  variety  of  contingencies,   that  almost  any 
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man,  whatever  his  mental  or  physical  endowments,  would  be 
regarded  as  extremely  rash  to  warrant  that  he  could.  If  able 
at  the  time,  what  guaranty  that  he  could  do  so  for  any  definite 
period?  Does  this  statement  require  that  he  should  remain 
so  during  life,  or  for  a  shorter  period?  and  if  so,  for  what 
period?  It  is  manifest  that  all  that  can  be  required  of  the 
applicant  is,  that  he  should  give  to  this  question  an  answer 
based  on  an  honest,  fair  and  intelligent  belief. 

The  applicant  is  also  asked  if  his  ancestors  generally  reached 
old  age.  ISTow,  who  are  his  ancestors,  referred  to  in  this  inter- 
rogatory? How  many  generations  back  is  it  intended  to  ex- 
tend? And,  suppose  the  applicant,  on  slight  or  unreliable 
information,  answers  in  the  affirmative,  do  the  directors  sup- 
pose they  can  show  the  misinformation  and  defeat  a  recovery  ? 
If  such  a  construction  is  to  be  given  to  this  application,  then 
members,  if  not  wronged,  cheated  or  defrauded,  are,  we  have 
no  doubt,  generally  deceived  unintentionally.  Suppose,  to  the 
question  whether  the  applicant  is,  at  the  time,  in  good  health, 
the  answer  is  in  the  affirmative,  is  every  slight  obstruction  to 
the  performance  of  their  proper  functions  by  the  various  organs 
of  the  system  to  be  held  as  a  breach  of  warranty,  and  to  avoid 
the  policy?  Such,  we  presume,  was  never  intended  to  be  the 
construction  given  to  the  answer,  as  all  know  that  but  a  small 
percentage  of  the  human  family  are  entirely  free  from  some 
infirmity,  slight  or  serious. 

There  is  the  question  whether  the  applicant  has  ever  had 
any  serious  illness  or  personal  injury.  Suppose  the  applicant 
answers  in  the  negative,  may  the  society  show  that  the  appli- 
cant, in  his  early  infancy,  and  so  far  back  that  it  is  beyond 
memory's  reach,  had  serious  illness,  and  defeat  a  recovery, 
although  he  had  never  been  informed  of  the  fact?  That  would 
be  a  fact  that  would,  in  all  probability,  be  wholly  unknown  to 
him,  and  neither  party  intended  that  a  negative  answer  should 
be  a  warranty  that  it  did  not  so  occur,  and  a  misrepresentation 
or  suppression  of  such  an  unknown  fact  was  intended  to  be 
included  in  the  exception  in  the  statement.  It  was  only  known 
facts  that  were  not  to  be  misrepresented  or  suppressed. 
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Again,  what  is  to  be  understood  by  "serious  illness?"  If 
any  sickness  which  may  terminate  in  death,  then  it  must  em- 
brace almost  every  distemper  in  the  entire  catalogue  of  diseases. 
To  give  such  an  interpretation  to  this  expression  would,  we 
have  no  doubt,  defeat  a  recovery  in  a  large  majority  of  the 
certificates  issued  by  the  society.  The  true  construction  of 
the  language  must  be,  that  the  applicant  has  never  been  so 
seriously  ill  as  to  permanently  impair  his  constitution,  and 
render  the  risk  unusually  hazardous.  It  seems  to  us,  that  this 
is  the  only  reasonable  construction  that  can  be  given  to  the 
language.  It  is  reasonable,  and  is  fair  to  both  parties,  and 
works  no  hardship  or  injustice  to  any  one,  whether  the  answers 
are  warranted  to  be  true  or  only  as  a  fair  statement  of  facts, 
honestly  and  truly  given  as  understood  by  the  applicant. 

From  what  has  been  said,  we  are  unable  to  hold  that  the 
statement  was  made  or  intended  as  a  warranty  of  the  absolute 
truth  of  the  answers,  but  the  statement  was  only  designed  to 
insure  honesty  and  good  faith  in  ma-king  them.  Otherwise, 
the  statement  would  not  have  contained  the  limitation  that 
they  were  true  and  fair  answers,  "  in  which  there  is  no  misrep- 
resentation or  suppression  of  known  facts." 

This  gives  force  to  the  whole  of  the  statement,  and  repels 
the  presumption  that  it  was  understood  or  intended  to  be  a 
warranty.  And  with  this  language  used  in  the  representation, 
we  can  only  hold  that  it  was  intended  by  the  applicant,  or  ex- 
pected by  the  society,  the  statement  should  be  fair,  truthful, 
and  free  from  all  effort  to  misrepresent  or  suppress  facts,  or 
intention  to  cheat,  wrong  or  defraud  the  society.  We  think, 
when  there  is  truth,  fairness  and  good  faith,  that  the  represen- 
tations of  the  application,  although  from  want  of  information 
or  through  inadvertence  they  may  not  be  strictly  true  in  fact, 
are  all  that  is  required. 

It,  then,  remains  to  determine  whether  the  verdict  is  sus- 
tained by  the  evidence,  and  the  jury  were  properly  instructed. 
It  is  claimed,  that  the  representations  were  false  in  the  state- 
ments that  Price  was,  in  general  appearance,  healthy,  and  that 
he  was  recovering  from  a  slight  bilious  attack.     It  is  insisted 
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that  the  evidence  shows  that  he  was,  at  the  time,  pale  and 
emaciated,  and  that  he  was  not  healthy  in  appearance,  and 
that  this  misrepresentation  misled  the  society  in  granting  the 
certificate.  Many  persons  pale  in  complexion,  and  of  emaci- 
ated appearance,  are  not  only  healthy  but  are  long  lived,  nor 
does  their  appearance  indicate  that  they  are  unhealthy.  The 
mere  amount  of  flesh  a  person  may  have  is  no  certain  indica- 
tion of  the  state  of  his  health  or  the  vigor  of  his  constitution. 
Alman,  who  received  the  application,  says  he  was  pale  at  the 
time,  but  says  nothing  of  his  being  reduced  in  flesh  or  feeble. 
Others  so  speak  of  his  appearance  some  twenty  days  or  more 
after  he  filled  up  and  signed  the  application.  He  had  then 
had  several  relapses,  and  was  evidently  in  worse  health  than 
on  the  24th  of  February. 

The  record  is  singularly  barren  of  proof  as  to  his  appearance 
and  condition  at  the  date  of  the  application.  Alman  says  he 
was  pale,  but  he  regarded  him  healthy.  Mrs.  Price  says  he 
appeared  to  be  recovering  at  and  previous  to  that  time,  and 
they  so  considered  him;  that  he  did  not  relapse  for  about  ten 
days  afterwards;  that  his  appetite  was  good,  and  he  slept  well, 
and  was  intending  and  preparing  to  return  to  Chebanse  in  a 
few  days;  that  after  his  attack  at  that  place  he  was  seldom  in 
bed  more  than  a  half  day  at  a  time,  until  his  final  relapse,  some 
two  weeks  before  his  death,  and  it  appears  he  was  surprised 
when  informed  he  could  not  recover,  and  Mrs.  Price  says  she 
had  not  supposed  he  was  in  any  danger  until  told  to  send  for 
another  physician. 

From  all  this  testimony,  the  jury  were  warranted  in  find- 
ing that  he  acted  in  good  faith,  and  honestly  believed  he  was 
stating  nothing  but  the  truth,  when  he  said  he  was  "  getting 
well  from  a  slight  bilious  attack." 

But,  it  is  said,  he  had  practiced  as  a  physician,  and  should 
have  known  that  he  was  not  well,  but  was  still  laboring  under 
disease.  He  certainly  had  all  the  symptoms  of  convalescence, 
and  when  it  is  considered  that  a  number  of  physicians  who 
saw  him,  and  others  who  heard  all  the  evidence,  failed  to 
agree  as  to  the  character  of  the  disease  of  which  he  died,  it 
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is  not  strange  that  he  should  have  been  deceived  as  to  its  char- 
acter, or  that  it  would  return,  when  he  made  his  application. 
Physicians  had  called  his  disease  biliousness,  and  all  of  the 
doctors  say  the  disease  was  obscure,  and  it  was  difficult  to 
determine  its  character,  even  after  it  had  developed  so  as  to 
produce  death.     How,  then,  could  he  know  at  that  early  period  ? 

But,  all  the  evidence  considered,  we  think  the  jury  were 
warranted  in  finding  that  Price  acted  in  good  faith,  and  made 
no  intentional  misrepresentations  or  concealments  in  the  ap- 
plication. If  Alman  had  regarded  any  of  the  representations 
as  untrue  or  doubtful,  he  would,  undoubtedly,  have  notified  the 
company. 

Some  stress  is  laid  on  the  fact,  that  some  eighteen  days  be- 
fore he  made  the  application  he  executed  his  will,  and  said  he 
wished  to  prepare  it,  as  he  did  not  know  what  might  happen, 
and  his  business  annoyed  him  when  he  was  sick.  The  scri- 
vener who  drew  the  will  had  no  recollection  of  the  remark,  but 
if  it  was  made  it  had  no  particular  significance,  as  such  expres- 
sions would  be  true  of  nearly  all  men  in  the  best  of  health,  and 
with  the  highest  prospects  of  long  life. 

A  careful  examination  of  the  instructions  fails  to  disclose 
any  error  in  giving,  refusing  or  modifying  them,  that  requires 
a  reversal.  We  fail  to  see  that  a  jury  of  ordinary  intelligence 
could  suppose  that  the  court  assumed  by  the  instructions,  or 
any  of  them,  any  fact  as  established.  The  instructions  do  not 
bear  such  an  interpretation.  We  do  not  see  how  the  jury  could 
understand  appellee's  second  instruction  as  requiring  appel- 
lant to  establish  all  of  its  pleas,  to  defeat  a  recovery.  The 
modification  of  appellant's  instructions  that  were  given,  only 
conformed  them  to  the  views  here  expressed,  as  to  whether  the 
representations  were  or  not  a  warranty. 

The  instructions  fairly  presented  the  law  of  the  case  to  the 

jury,  and  they  were  not  misled  by  them,  and  their  verdict  is 

justified  by  the  evidence,  and  the  judgment  of  the  court  below 

must  be  affirmed. 

Judgment  affirmed. 
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Jo  Kobhntson 

V. 
GlLLISON    MAGHEE. 

Reinstating  case — must  be  on  notice.  If  a  case  is  dismissed,  and  re- 
mains off  the  docket  several  years  after  a  decree  of  foreclosure,  it  would 
doubtless  be  error  to  reinstate  it,  and  render  a  final  decree  approving  of  the 
sale,  'without  notice  to  the  defendant. 

Appeal  from  the  Circuit  Court  of  Saline  county. 

This  was  a  bill  in  chancery,  filed  by  the  appellee,  against 
the  appellant,  to  foreclose  a  mortgage. 

Mr.  Alfred  C.  Duff,  and  Mr.  James  M.  Gregg,  for  the 
appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  of  the  circuit  court  of 
Saline  county,  entered  at  the  May  term,  1875,  approving  a 
report  of  deed  of  a  special  commissioner,  who  had  sold  certain 
lands  under  a  decree  of  the  court  rendered  at  a  former  term. 

!No  question  is  made  in  regard  to  the  regularity  of  the  pro- 
ceedings in  the  case  prior  to  the  decree  confirming  the  deed, 
and  the  only  objection  raised  to  this  decree  is,  appellant  claims 
it  was  made,  without  notice  to  the  defendant,  several  years 
after  the  case  had  been  dismissed  from  the  docket.  If  the 
case  had  been  dismissed,  and  remained  several  years  off  the 
docket,  it  would  doubtless  have  been  error  to  reinstate,  and 
render  a  final  decree,  without  notice  to  the  defendant;  but  this 
record  does  not  show  that,  after  final  decree,  the  case  went  off 
the  docket. 

Appellant's  counsel,  in  the  very  brief  abstract  filed  in  this 
case,  state  that  the  case  was  dismissed  at  the  August  term, 
1864,  and,  to  establish  this  fact,  we  are  referred  to  the  record, 
35— 85th  III. 
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page  50  to  71,  but  we  have  not  been  able  to  find  the  order  of 
dismissal.  The  transcript  does,  however,  show  that  complain- 
ant dismissed  his  bill  on  the  12th  day  of  April,  1860;  but  this 
is,  no  doubt,  a  mistake.  At  all  events,  on  the  12th  day  of 
July,  1860,  the  defendant  answered  the  bill.  On  the  day  fol- 
lowing, a  replication  was  filed,  and  at  the  August  term  a  hear- 
ing was  had,  which  resulted  in  a  decree  of  foreclosure  and  sale 
on  the  1st  day  of  September,  1860.  After  the  rendition  of 
this  decree,  the  record  does  not  disclose  that  the  case  was' dis- 
missed. The  point,  therefore,  relied  upon  by  appellant's  counsel 
to  reverse  the  decree  approving  the  deed  does  not  arise  upon 
this  record. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  St.  Louis  National  Stock  Yaeds 


James  O'Reilly  et  al. 

1.  Mechanic's  lien — in  respect  to  sub-contractor.  Payments  made  by 
the  owner  of  a  building,  of  just  debts,  on  the  orders  of  the  sub-contractor, 
accepted  verbally  before  any  notice  of  lien  is  served  on  such  owner  by  sub- 
contractors, is  good,  though  the  payments  are  made  after  service  of  the 
notice. 

2.  If  a  sub-contractor  does  not  give  the  owner  notice  of  his  intention  to 
claim  a  lien  on  the  building  within  twenty  days  from  the  completion  of  the 
sub-contract,  or  within  twenty  days  after  payment  should  have  been  made 
for  the  work  under  the  sub-contract,  he  will  have  no  lien  under  the  statute. 
The  lien  can  not  be  created  outside  the  statute,  or  extended  beyond  its  terms. 

3.  Where,  after  possession  is  given  of  a  building,  defects  and  omissions 
are  discovered,  which  the  architect  supervising  the  work  requires  to  be  sup- 
plied to  complete  the  contract,  and  this  is  done  by  sub-contractors,  the  sub- 
contracts can  not  be  said  to  be  completed  until  such  work  is  done,  and 
notice  of  liens  by  such  sub-contractors  may  be  given  with  reference  to  this 
point  of  time. 
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4.  Same — decree  finding  sum  due  on  two  different  contracts,  when  proper. 
Where  there  are  two  distinct  contracts  for  the  erection  and  completion  of 
two  separate  buildings,  situate,  however,  on  the  same  tract  of  land,  there  is 
no  error  in  finding  the  gross  sum  due  from  the  owner  under  both  contracts. 
It  is  otherwise  where  the  buildings  are  on  different  lota. 

5.  Same — extends  to  whole  tract  of  land.  As  the  statute  declares  a  me- 
chanic's lien  shall  be  a  lien  on  the  lot  or  tract  of  land  on  which  the  erec- 
tions are  made,  there  is  no  error  in  making  a  decree  in  respect  to  the  erec- 
tion of  two  buildings  on  an  United  States  survey  of  400  acres,  extend  to 
the  entire  tract. 

6.  Verbal  acceptance  of  order.  A  verbal  acceptance  of  an  order 
drawn  on  a  party  is  binding  on  him,  and  his  statement,  when  presented 
with  the  order,  that  he  could  not  then  pay  it,  but  would  pay  the  same,  is 
equivalent  to  an  acceptance. 

7.  Agency — ratification.  Where  an  order  is  drawn  in  a  party's  name 
by  his  son  and  clerk,  who  was  attending  to  business  for  the  father,  and 
the  latter  afterwards  ratifies  the  act,  the  order,  on  acceptance  and  payment, 
can  not  be  impeached  or  avoided  by  creditors,  in  a  contest  for  liens  under 
the  Mechanic's  Lien  Law,  where  no  fraud  is  shown. 

8.  Building  contract — damages  for  delay.  On  referring  a  mechanic's 
lien  cause  to  a  master,  to  report  his  conclusions  as  to  certain  disputed  facts 
in  the  case,  among  which  there  was  no  claim  of  the  defendant  for  damages 
for  delay  in  completing  the  work,  an  exception  to  his  report  in  not  allow- 
ing such  damages  was  held  properly  overruled. 

9.  Same — waiver  of  damages  for  delay.  Where  a  building  contract  pro- 
vided that  a  given  sum  per  day  should  be  deducted  from  the  price  to  be 
paid  the  contractor,  as  liquidated  damages  for  every  day's  delay  in  comple- 
ting the  work  after  that  fixed  for  final  completion,  and  it  appeared  that  the 
owner  received  possession  by  the  day  named,  though  the  work  was  not  then 
finally  completed,  and  the  delay  was  caused  by  requiring  extra  work,  and 
the  owner  expressly  waived  the  claim  for  damages,  it  was  held,  that  such 
claim  was  properly  rejected  by  the  court  in  a  proceeding  to  enforce  me- 
chanic's liens  against  the  owner. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Bowman,  Ncetling-  &  Halbert,  for  the  appellant. 

Messrs.  Gr.  &  G.  A.  Kcerner,  for  the  Missouri  Planing  Mill 
Company,  appellee;  Mr.  Chakles  Conlon,  for  appellee 
O'Reilly;  Mr.  M.  Millard,  for  other  parties. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

This  was  a  petition  on  the  equity  side  of  the  St.  Clair  circuit 
court,  at  the  January  term,  1874,  by  James  O'Reilly,  plaintiff, 
and  against  the  St.  Louis  National  Stock  Yards,  the  owner  of 
the  premises,  Nathan  L.  Milburn,  the  contractor,  and  James 
Williams,  the  Mississippi  Planing  Mill  Company,  and  others, 
sub-contractors  under  Milburn,  defendants,  to  enforce  a  lien 
complainant  claimed  upon  the  premises,  the  same  being  known 
as  United  States  Survey  627,  and  to  which  the  stock  yards 
company  claimed  title. 

Answers  were  put  in  and  replications  filed,  and  a  cross-peti- 
tion by  the  Mississippi  Planing  Mill  Company,  to  which 
answers  were  put  in  by  the  stock  yard  company,  by  Williams, 
by  Seigel  &  Bobb,  by  Stoner,  by  Cochrane  &  Kamerer 
and  by  Hayden,  by  demurrer,  and  a  motion  by  O'Reilly  to 
strike  the  cross-petition  from  the  files. 

'At  this  stage  of  the  proceedings  this  agreement  was  entered 
into  by  the  parties: 

"  Agreement  by  all,  now  parties  to  the  suit,  to  refer  to  A.  S. 
Wilderman  as  special  master,  to  take  testimony  and  make 
report  as  to: 

"  1.  Whether  statutory  notices  were  given  to  appellant  by 
any  of  the  parties  to  the  suit  as  sub-contractors,  and  if  so,  on 
what  dates  and  by  whom? 

"  2.  Was  appellant  indebted  to  Milburn  when  such  notices 
were  served  upon  it,  and  if  so,  how  much,  and  under  what 
contract? 

"  3.  If  any  of  the  parties  to  the  suit  are  entitled  to  a  lien, 
who? 

"  4.  What  is  the  amount  due  to  each  of  the  parties  respect- 
ively, from  Milburn? 

"  5.  What  sum  is  each  entitled  to  on  his  claim  so  due  from 
Milburn? 

"  When  the  evidence  on  said  points  is  taken,  the  special 
master  to  hear  the  case,  report  conclusions  to  the  court,  where 
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exceptions  may  be  filed  and  heard  by  him,  and  afterwards  by 
the  court,  on  same  or  other  exceptions." 

Depositions  were  laid  before  the  master  and  oral  testimony 
heard  by  him. 

The  special  master  filed  his  report,  finding  the  several 
amounts  due  the  sub-contractors  from  Milburn,  and  the  amount 
due  from  appellant  to  Milburn,  to  be  fourteen  thousand  two 
hundred  and  sixty-eight  dollars  and  fifty-eight  cents,  and  find- 
ing, also,  the  time  on  which  the  several  sub-contractors  gave 
the  statutory  notice  of  their  claim  to  a  lien. 

The  stock  yard  company,  the  appellant,  filed  the  following 
exceptions  to  the  report,  namely: 

1.  Because  the  master  did  not  allow  appellant  the  dam- 
ages provided  for  in  the  contracts  for  delay  in  constructing 
the  buildings. 

2.  Because  there  are  two  separate  contracts  for  two  sepa- 
rate buildings  on  separate  parts  of  said  premises,  and  the  find- 
ing should  be  separately  as  to  each. 

3.  Because  the  master  found,  under  the  third  point  sub- 
mitted to  him,  that  the  parties  to  the  suit  were  entitled  to 
liens. 

The  Mississippi  Planing  Mill  Company  filed  the  following 
exceptions: 

"  That  he  found  that  notices,  substantially  as  required  by 
statute,  were  served  by  the  different  parties  to  the  suit  upon 
appellant;  that  he  finds  the  indebtedness  collectively  in  one 
general  amount  for  work  upon  two  distinct  and  separate  con- 
tracts for  two  different  buildings  and  extra  work  on  each;  that 
he  finds  the  order  by  Milburn,  given  to  Shickle,  Harrison  & 
Co.,  on  appellant,  for  $4000,  to  have  been  binding  on  appel- 
lant, and  that  he  likewise  finds  the  order  of  Siegel  &  Bobb  to 
have  been  binding  on  appellant,  and  that  both  were  good 
equitable  assignments  of  the  funds  due  Milburn,  and  the 
amounts  not  chargeable  against  appellant  in  this  suit;  that  he 
found  the  finding  of  the  architect,  of  $14,268.58,  as  due  Mil- 
burn  on  settlement  with  appellant;  that  he  finds  the  several 
sub-contractors,  parties  to  this  suit,  entitled  to  said  $14,268.58, 
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after  deducting  costs  of  suit,  and  for  the  several  amounts 
stated;  that  he  recommends,  as  in  said  report;  that  he  finds 
that  the  statutes  provide  for  a  lien  in  such  cases;"  all  which 
were  overruled  by  the  master. 

The  master  found  nothing  due.  to  Siegel  &  Bobb,  and 
found  the  total  amount  due  from  Milburn  to  the  sub-contract- 
ors to  be  seventeen  thousand  two  hundred  and  sixty-seven 
dollars  and  twenty-four  cents. 

The  cause  coming  on  for  final  hearing  on  the  pleadings, 
proofs  and  report  of  the  master,  the  exceptions  thereto  and 
the  overruling  the  same  by  him,  and  the  renewal  of  the  same 
before  the  court,  which  the  court  overruled,  approving  the 
report  of  the  master  and  adopting  that  as  the  basis  of  a  decree, 
the  court  thereupon  decreed  as  in  the  master's  report,  and  fur- 
ther decreed,  that  appellant  pay  to  A.  S.  Wilderman,  as  special 
master,  continued  for  the  purpose,  said  fourteen  thousand  two 
hundred  and  sixty-eight  dollars  and  fifty-eight  cents,  with  in- 
terest at  six  per  cent  per  annum  from  date,  to  be  by  him  paid 
out  and  distributed  as  set  forth  in  section  "  5  "  of  the  said 
master's  report,  each  award  with  interest  at  six  per  cent  per 
annum;  that  in  case  of  default  "in  such  payment,  on  part  of 
appellant,  of  said  money,  with  interest,  within  forty  days  from 
27th  June,  1875,  the  said  master  shall  sell  at  public  auction, 
to  the  highest  and  best  bidder,  for  ready  money,  at  the  front 
door  of  the  court  house,  in  the  city  of  Belleville,  the  premises 
in  the  petition  and  cross-petition  described,  to-wit:  IT.  S. 
Survey  627,  in  St.  Clair  county,  111.,  together  with  the  im- 
provements in  said  petitions  mentioned,  having  first  given 
notice  of  the  time,  place  and  terms  of  sale,  together  with  a 
description  of  the  premises  to  be  sold,  and  to  give  the  pur- 
chaser or  purchasers  a  certificate  of  purchase,  conditioned  that 
if  the  premises  be  not  redeemed,  according  to  law,  within  fif- 
teen months,  that  a  deed  will  be  given  for  the  purchase,  and 
that  if  a  deed  so  become  due,  the  said  master  execute  and 
deliver  the  same,  conveying  to  the  purchaser  said  premises, 
and  all  the  right,  title  and  interest  of  the  parties  to  this  suit 
therein,  and  that  the  said  master  distribute  the  proceeds  of 
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such  sale  (first  paying  therefrom  the  costs  of  sale),  in  the  same 
manner  as  directed  for  the  distribution  of  the  fourteen  thou- 
sand two  hundred  and  sixty-eight  dollars  and  fifty-eight  cents, 
to  be  paid  by  appellant,  and  the  remainder,  if  any,  to  pay  to 
appellant. 

An  appeal  was  allowed  to  the  National  Stock  Yards  Com- 
pany, Milburn,  the  contractor,  and  to  the  Mississippi  Planing 
Mill  Company,  which  was  perfected  alone  by  the  stock  yards 
company,  the  planing  mill  company  assigning  cross-errors. 

These  cross-errors  will  be  first  noticed.  They  are  based  on 
payments  made  by  appellant  to  Shickle,  Harrison  &  Co.,  after 
notice  of  the  lien  claimed  by  the  planing  mill  company,  and 
the  same  with  regard  to  Siegel  &  Bobb.  The  planing  mill 
company  claim  that  the  sums  of  money  respectively  paid  to 
these  parties  after  notice,  should  go  back  to  and  be  added  to 
the  amount  found  due  by  the  master  and  by  the  decree  of  the 
court,  whereby  the  distributive  share  of  that  company  would 
be  largely  increased. 

Shickle,  Harrison  &  Co.  were  sub-contractors  of  Milburn 
for  the  iron  work  of  the  hotel  building  and  of  the  bank  build- 
ing. Before  notice  of  any  lien,  appellant  verbally  accepted  an 
order  from  Milburn,  in  favor  of  these  sub-contractors,  for  four 
thousand  dollars,  and  paid  the  same  out  of  the  amount  then 
due  Milburn  on  the  contract. 

It  is  urged  by  the  planing  mill  company,  such  an  acceptance 
was  not  valid.  We  do  not  think  there  is  any  force  in  this  ob- 
jection. This  court  held,  in  Mason  v.  Dousay,  35  111.  429, 
that  a  verbal  acceptance  of  a  bill  of  exchange  was  binding  on 
the  acceptor.  In  this  case  an  order  was  drawn  by  Milburn  on 
appellant,  who  said  they  could  not  then  pay  it,  but  would  pay 
it,  as  the  amount  was  due  Milburn  from  them.  This  certainly 
was  equivalent  to  an  acceptance,  and  it  was  followed  up  by 
payment. 

As  to  Seigel  &  Bobb's  claim,  that  was  for  plumbing,  gasfitting 
and  putting  up  gas  fixtures,  amounting  to  seventeen  hundred 
dollars,  and  not  disputed.  The  objection  is,  that  on  an  order 
from  the  son  and  clerk  of  Milburn,  who,  it  is  alleged,  had  no 
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authority  to  draw  the  order,  the  sum  of  sixteen  hundred  dollars 
was  paid  Seigel  &  Bobb.  "We  notice  some  of  the  bills  of  sub- 
contractors were  made  out  against  "  Milburn  &  Son,"  presuma- 
bly the  son  who  gave  the  order  in  question.  This  son  was  super- 
intending  the  work  of  his  father,  was  more  than  twenty-one 
years  of  age,  and  the  father  ratified  the  act.  The  amount  was 
due  to  Seigel  &  Bobb,  and  the  order  was  drawn  before  any 
notice  of  liens  was  served,  as  we  infer  from  the  testimony.  It 
was  not  paid  until  January,  1874,  but  ha'd  been  accepted  ver- 
bally two  or  three  months  previously,  and  before  any  notices 
for  liens  had  been  served.  There  is  no  fraud  or  pretense  of 
fraud  charged  in  these  transactions.  The  money  was  due 
the  parties  who  received  it,  and  justice  and  equity  demand  it 
should  remain  with  the  recipients.  • 

We  now  come  to  the  merits  of  the  whole  case,  and  will  dis- 
pose of  the  points  made  by  appellant  on  its  appeal. 

There  were  two  contracts  between  the  stock  yards  company 
and  Milburn:  One  for  building  a  hotel  on  U.  S.  survey  627, 
containing  400  acres,  situate  near  East  St.  Louis,  which  bore 
date  July  30,  1872,  to  go  into  effect  August  2, 1872,  and  to  be 
fully  completed  and  delivered  to-  appellant  on  June  1,  1873, 
the  entire  work,  according  to  the  specifications,  to  be  done  and 
completed  for  the  gross  sum  of  one  hundred  and  one  thousand 
two  hundred  and  fifty-seven  dollars  and  ninety-six  cents,  to  be 
paid  in  installments,  two  of  fifteen  thousand  dollars  each,  one 
of  sixteen  thousand  five  hundred  dollars,  one  of  eight  thousand 
dollars,  two  of  ten  thousand  dollars  each,  and  the  last  one, 
thirteen  thousand  seven  hundred  and  fifty-seven  dollars  and 
ninety-six  cents,  was  as  balance,  when  all  was  finished,  the 
keys  delivered  up,  and  the  building  received  by  the  architects 
and  superintendents  as  completely  finished  according  to  plans 
and  specifications;  and  it  was  provided,  that  for  every  day's 
delay  beyond  the  first  day  of  June,  the  contractor,  Milburn, 
should  pay  appellant  one  hundred  dollars  per  day,  as  liquidated 
damages. 

The  contract  for  the  bank  building  to  be  on  the  same  lot  of 
ground,  bears  date  October  30, 1872,  and  provides  for  finishing 
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the  building  by  the  first  day  of  May,  1873,  for  the  gross  sum 
of  forty  thousand  four  hundred  and  forty-seven  dollars,  pay- 
able in  installments,  four  of  them  of  seven . thousand  dollars 
each,  and  another  one  of  twelve  thousand  four  hundred  and 
forty-seven  dollars,  on  the  delivery  of  the  building  all  com- 
plete; and  if  not  so  delivered,  Milburn  was  to  forfeit  twenty- 
five  dollars  per  day  for  each  and  every  day,  from  and  after  that 
time,  during  which  the  building  should  remain  unfinished, 
and  not  completed  and  delivered,  to  be  deducted  from  the 
money  to  be  paid  Milburn  under  the  contract. 

Appellant  makes  three  principal  points:  First,  the  sub- 
contractors have  not  established  their  liens,  as  claimed,  respec- 
tively; second,  there  should  have  been  separate  findings  for 
what  might  be  due,  if  anything,  on  the  hotel  contract  and  on 
the  bank  contract;  third,  appellant  is  entitled  to  and  should 
have  been  allowed  one  hundred  dollars  per  day  as  liquidated 
damages,  provided  in  the  contract,  for  every  day's  delay  in 
completing  the  hotel  building  after  June  1,  1873,  and  to 
twenty -five  dollars  per  day  for  every  day's  delay  in  completing 
the  bank  building  after  May  1,  1873. 

It  is  insisted,  notice  was  not  given  by  the  sub-contractors 
within  twenty  days  from  the  completion  of  the  sub-contract, 
or  within  twenty  days  after  payment  should  have  been  made 
for  the  work  under  the  sub-contract.  Sec.  2,  of  act  of  1869. 
This  is  the  statute,  and  it  is  conceded  a  lien  can  not  be  created 
outside  of  the  statute,  or  extend  beyond  its  terms. 

There  is  much  testimony  as  to  the  precise  time  when  the 
work  was  completed.  It  is  admitted  the  notice  of  the  Missis- 
sippi Planing  Mill  Company  was  in  time.  As  to  the  other 
sub-contractors,  complainant  O'Reilly  testifies  he  completed 
his  work  plastering  the  hotel  building  on  November  6,  1873, 
and  on  the  bank  building  on  the  same  day,  and  gave  the  notice 
on  the  tenth  day  of  November.  From  the  examination  we 
have  been  able  to  give  the  testimony,  we  are  of  opinion,  with 
the  special  master  and  circuit  court,  the  several  notices  were 
in  time.  It  is  admitted,  if  the  time  of  giving  notices  is  to  be 
computed  from  the  day  the  respective  buildings  were  to  be 
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completed,  they  were  insufficient;  but  appellant  insists  they 
were  not,  nor  was  either  of  them,  completed  within  the  time, 
and  they  are  claiming  damages  for  the  delay.  The  question 
then  is,  when  were  they  completed?  It  was  discovered, 
after  possession  was  taken  of  both  buildings,  defects  and  omis- 
sions were  discernible,  which  the  sub-contractors  supplied. 
Taking  this  as  the  period  when  the  buildings  were  actually 
and  fully  completed  by  the  sub-contractors,  their  several  notices 
are  in  time. 

We  are  not  disposed  to  consider  these  orders  from  the  archi- 
tect to  supply  these  defects  and  omissions,  and  make  the  build- 
ings complete  and  finished  according  to  the  contract,  were  done 
for  the  purpose  of  reviving  a  lien  which  had  been  lost,  but 
that  the  real  truth  of  the  matter  is,  there  was  no  final  comple- 
tion of  the  buildings  until  these  defects  and  omissions  were 
supplied.  The  architect  directed  the  additional  work  to  be 
done,  and  the  contracts  can  not  be  said  to  have  been  completed 
until  such  work  was  done,  and  when  done,  the  time  of  doing 
it  is  the  point  from  which  to  measure  the  time  of  notice. 

As  to  the  second  point,  there  was  no  error  in  treating  the  two 
contracts  as  one,  as  the  two  buildings  were  erected  on  the 
same  tract  of  land.  It  is  not  like  the  case  decided  by  this 
court,  where  the  petition  for  a  lien  was  for  constructing  build- 
ings on  different  town  lots.  In  such  case  it  was  held,  there 
should  be  a  separate  accounting  and  decree  for  each  lot. 

Upon  the  last  point,  we  are  of  opinion,  although  the  con- 
tract for  the  hotel  building  provides  one  hundred  dollars  per 
day  as  liquidated  damages  for  the  delay,  and  in  the  bank  con- 
tract twenty-five  dollars,  to  be  deducted  from  the  amounts  due 
Milburn,  yet  when  this  cause  was  about  to  be  referred  to  the 
master,  certain  matters  only,  of  which  this  claim  for  damages 
was  not  one,  were  submitted  to  him,  this  claim  not  being  then 
set  up,  and  it  was  expressly  waived  by  the  president  of  the 
company,  who  declared  to  Milburn,  as  the  delay  was  owing  to 
the  ordering  of  extra  work  by  the  architect,  and  they  had  pos- 
session of  both  buildings,  enjoying  the  rents  and  profits,  no 
charge  would  be  brought  against  him  for  the  delay.     It  would 
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be  unjust  and  unreasonable  so  to  claim,  as  president  Allerton 
thought,  and  as  we  think,  the  stock  yards  company  being  in 
full  possession. 

~No  question  has  ever  been  made  about  this  claim  for  dam- 
ages, until  it  first  appears  in  appellant's  answer  to  complain- 
ant's bill.  "We  can  not  believe,  from  all  the  circumstances 
shown  in  evidence,  that  it  was  ever  seriously  intended  to  make 
this  claim.  But  be  this  as  it  may,  we  do  not  think  it  has  any 
foundation  in  justice  and  right,  in  view  of  surrounding  cir- 
cumstances. 

Something  has  been  urged  by  appellant  about  the  extent 
of  the  lien  as  concerns  the  entire  survey,  which  is  said  to  con- 
tain four  hundred  acres.  How  these  premises  are  located,  with 
respect  to  the  boundaries  of  this  survey  627,  is  not  shown. 
The  statute  declares  there  shall  be  a  lien  on  the  lot  or  tract  of 
land  on  which  the  erections  are  made.  In  this  respect,  the 
decree  follows  the  statute. 

We  find  no  error  in  the  record,  and  affirm  the  decree. 

Decree  affirmed. 


The  Cairo  and  St.  Louis  Railroad  Company 

v. 
Willis  Catjble. 

Lien — against  railroad — sufficiency  of  petition  as  to  notice.  A  sub-con- 
tractor,  furnishing  materials  or  labor  in  the  construction  of  a  railroad,  is 
not  entitled  to  a  lien  on  the  railroad,  unless  he  complies  with  the  statute  in 
regard  to  giving  notice  to  the  railroad  company.  Where  the  petition  to 
enforce  the  lien  only  shows  the  filing  of  a  notice  with  the  circuit  clerk, 
without  averring  that  the  president  and  secretary  of  the  company  did  not 
reside  in  the  county,  or  could  not  be  found  in  the  county,  it  is  fatally  defec- 
tive, as  failing  to  show  a  right  to  the  lien. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 


556  Cairo  &  St.  L.  E.  R.  Co.  v.  Cauble.        [June  T. 

Opinion  of  the  Court. 

This  was  a  proceeding,  commenced  by  Willis  Cauble,  to 
establish  a  lien  in  his  favor  against  the  Cairo  and  St.  Louis 
Railroad  Company,  as  sub-contractor  under  H.  R.  Payson  & 
Co.,  for  materials  furnished  to  that  firm,  who  were  principal 
contractors  for  constructing  that  company's  railroad,  under 
the  provisions  of  the  statute  giving  a  lien  in  such  cases.  The 
suit  was  commenced  in  assumpsit,  and  to  both  counts  of 
the  declaration  a  demurrer  was  sustained.  On  leave  given  to 
amend,  petitioner  filed  a  petition  under  the  statute,  making 
the  railroad  company,  H.  R.  Payson  and  Ferdinand  Canda, 
partners  under  the  name  of  H.  R.  Payson  &  Co.,  and  M.  S. 
Hall,  defendants,  in  which  it  is  alleged  he  furnished  materials 
and  performed  labor  for  the  principal  contractors  in  the  con- 
struction of  the  railroad,  and  asks  to  have  a  lien  established  in 
his  favor,  for  the  value  of  the  materials  furnished  and  labor 
performed,  against  the  property  of  the  railroad  company. 
Only  the  railroad  company  was  served  with  process,  and  there 
was  a  return  not  found  as  to  all. other  defendants.  A  de- 
murrer to  the  petition  was  overruled,,  and  defendant  electing 
to  stand  by  its  demurrer,  the  court  gave  judgment  against  the 
railroad  company  for  the  amount  of  petitioner's  claim  and 
costs  of  suit.  The  railroad  company  brings  the  case  to  this 
court  on  appeal. 

Mr.  L.  P.  Butler,  and  Mr.  "W.  S.  Searls,  for  the  appellant. 

Mr.  J.  B.  Mayham,  and  Mr.  R.  J.  Stephens,  for  the  appel- 
lee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Several  important  questions  have  been  discussed,  but  as  we 
think  the  petition  is  defective  in  not  showing  the  requisite 
notice  was  given  to  entitle  the  sub-contractor  to  a  lien  for  ma- 
terials furnished  and  labor  performed,  against  the  property  of 
the  railroad  company,  under  the  statute,  that  is  all  the  point 
we  will  consider. 

It  will  be  observed,  the  lien  is  only  given  on  condition  such 
sub-contractor,  material-man  or  laborer  shall  have  complied 
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with  the  statute.  One  condition  is,  that  such  party  shall, 
within  twenty  days  after  the  completion  of  such  sub-contract 
or  labor,  cause  a  notice  in  writing  to  be  served  upon  the  presi- 
dent or  secretary  of  such  railroad  corporation,  but  if  neither 
shall  reside  or  can  be  found  in  the  county  in  which  such  sub- 
contract was  made  or  labor  performed,  such  notice  shall  be 
filed  in  the  office  of  the  clerk  of  the  circuit  court,  and  it  is 
made  the  duty  of  such  clerk  to  file  and  keep  a  record  of  such 
notice  and  to  cause  a  copy  of  the  same  to  be  mailed  to  the 
president  or  secretary  of  such  company.  Rev.  Stat.  1874,  p. 
672,  §§  53,  54.  "Whether  the  president  and  secretary  of  the 
defendant  corporation,  or  either  of  them,  resided  in  or  could 
be  found  in  the  county  where  the  sub-contract  was  made  or 
the  labor  was  performed,  the  petition  is  silent.  All  the  alle- 
gation on  that  subject  is,  that  petitioner  did,  "within  twenty 
days  from  the  completion  of  said  work  and  the  furnishing  of 
said  lumber  and  material,  file  in  the  office  of  the  clerk  of  the 
circuit  court  *  *  *  a  notice  of  his  intention  to  obtain 
and  perfect  a  lien  on  said  Cairo  and  St.  Louis  railroad  under 
and  according  to  the  statute."  That  averment  is  insufficient. 
Petitioner  was  not  authorized  to  file  the  notice  required  to  be 
given  to  the  railroad  company  with  the  clerk  of  the  circuit 
court,  unless  neither  the  president  nor  secretary  of  such  corpo- 
ration shall  reside  or  can  be  found  in  the  county  where  the 
sub-contract  was  made  or  the  labor  was  performed.  It  does 
not  appear  from  any  averment,  the  contingency  had  happened 
on  which  petitioner  was  authorized  to  file  notice  with  the  clerk 
of  the  circuit  court  of  his  intention  to  obtain  and  perfect  a 
lien  against  the  railroad  for  anything  due  him  from  the  prin- 
cipal contractors,  and  hence  the  notice  filed  with  the  clerk  is 
insufficient  to  charge  defendant.  The  allegation  is  not,  as 
counsel  suggests,  the  notice  was  filed  with  the  clerk  of  the 
circuit  court  "under  and  according  to  the  statute,"  but  the 
notice  is  of  "  his  intention  to  obtain  and  perfect  a  lien  "  on 
the  railroad  "  under  and  according  to  the  statute."  There  is 
nothing  in  the  petition  or  elsewhere  in  the  record  that  aids  the 
defective  averment  as  to  the  notice,  and  it  being  insufficient  to 
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charge  defendant,  it  was  error  to  overrule  the  demurrer  to  the 
petition. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Alfked  B.  S afford  et  al. 

v. 
The  People  of  the  State  of  Illinois. 

1.  Injunction  by  State  court — receiver  appointed  by  Federal  court. 
Where  an  injunction  is  granted  by  a  State  court,  and  served  on  a  railway 
company,  restraining  it  and  its  servants  from  obstructing  a  public  avenue 
in  a  city  with  its  trains,  etc.,  the  same  will  be  binding  upon  a  receiver  of  the 
company  subsequently  appointed  by  the  United  States  court,  and  such  re- . 
ceiver,  the  same  as  a  subsequent  purchaser,  will  be  punishable  for  contempt 
for  disobeying  the  mandate  of  the  writ. 

2.  Same — punishment  after  removal  frojn  office.  If  the  receivers  of  a 
corporation  disobey  an  injunctionagainst  the  corporation,  made  before  their 
appointment,  the  fact  that  they  have  been  removed  at  the  time  they  are  tried 
for  a  contempt,  affords  no  defense  whatever.' 

3.  Same — as  to  receiver  not  actively  participating.  Where  a  railway 
company  passes  into  the  hands  of  receivers  after  it  and  its  servants  and 
agents  are  enjoined  from  obstructing  a  certain  avenue,  etc.,  with  its  cars,  and 
in  managing  its  business  the  injunction  is  disobeyed,  one  of  the  receivers 
can  not  be  exonerated  because  he  took  no  active  part  in  the  matters  com- 
plained of.     It  is  his  duty  to  see  that  the  injunction  is  obeyed. 

4.  Receiver — of  railroad  company  as  its  agent.  A  receiver  of  a  rail- 
way company  appointed  by  the  court  to  manage  its  business,  is  legally  the 
agent  of  the  company,  although  under  the  direction  of  the  court  appointing 
him. 

5.  Same — powers.  The  court,  in  appointing  a  receiver  for  a  corporation, 
has  no  power  to  enlarge  or  restrict  the  corporate  powers  and  duties  confer- 
red on  the  corporation  by  its  charter.  The  receiver  is  bound  by  the  charter 
to  the  same  extent  as  the  directory.  If  the  company  is  under  a  legal  duty 
to  perform  or  not  to  do  a  certain  act,  the  same  will  devolve  upon  its  receiver. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  Samuel  P.  Wheeler,  for  the  plaintiffs  in  error. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears,  that  on  the  6th  day  of  March,  1873,  a  bill  was 
filed  praying  an  injunction  against  the  Cairo  and  Yincennes 
Railroad  Company,  to  restrain  it,  its  agents,  employees  and 
attorneys  from  the  further  use  of  Commercial  avenue,  in  the 
city  of  Cairo,  for  loading  and  unloading  cars,  from  leaving  them 
standing  thereon,  or  making  up  trains,  and  from  using  railroad 
tracks  for  switching  cars  or  trains  thereon,  or  for  any  purpose 
other  than  for  transit  of  cars  and  trains  over  their  tracks,  ex- 
cept the  company  might  use  their  tracks  south  of  and  below 
Sixth  street  for  making  up  trains  and  switching,  and  of  using 
their  tracks  below  Fifth  street,  except  at  street  crossings,  foi 
storing,  loading  and  unloading  cars,  and  of  using  their  tracks 
between  Seventh  and  Eighth  streets,  and  between  Eighth  and 
Ninth  streets,  for  standing  passenger  trains  for  such  time  as 
might  be  necessary  on  the  arrival  and  departure  of  trains.  A 
writ  was,  on  that  day,  granted,  according  to  the  prayer,  re- 
straining them  until  the  further  order  of  the  court.  The  writ 
was  served  on  an  agent  of  the  company  on  the  next  day. 

On  the  fifth  day  of  March,  1874,  plaintiffs  in  error  were 
appointed  receivers  of  the  road  by  the  United  States  Circuit 
Court  for  the  Southern  District  of  Illinois,  and  entered  upon 
the  discharge  of  their  duty  as  such.  They,  in  disregard  of  the 
injunction,  caused  to  be  switched,  daily,  upon  the  side  track 
large  numbers  of  cars  to  be  loaded  and  unloaded,  and  allowed 
cars  to  be  left  standing  on  the  side  track  in  the  portion  of  the 
avenue  in  respect  of  which  the  company  had  been  restrained. 

It  is,  however,  set  up  as  a  defense,  that  they  were  not  the 
agents  or  servants  of  the  railroad  company,  but,  being  appointed 
receivers  by  the  Federal  court,  they  were  its  agents,  and  not 
amenable  to  nor  were  they  restrained  by  the  injunction  of  the 
State  court,  and  if  they  were,  by  force  of  the  writ,  it  was,  in 
effect,  annulled  by  a  decree  of  the  Federal  court,  authorizing 
them  to  perform  the  several  acts  which  are  charged  as  viola- 
tions of  the  injunction. 

The  railroad  company  was  under  restraint,  by  an  order  of  a 
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court  of  competent  jurisdiction,  at  the  time  plaintiffs  in  error 
were  appointed  receivers,  and  no  question  can  be,  with  any 
pretense  of  legal  principle  for  its  support,  urged  against  the 
binding  force  of  the  injunction.  According  to  every  principle 
of  the  law,  it  was  binding  upon  all  persons  to  whom  it  was 
directed,  and  in  the  very  necessities  of  the  case  its  scope  and 
operation  must  be  broader  than  is  claimed  by  plaintiffs  in 
error.  The  order  and  writ  are  matters  of  public  record,  of 
which  all  persons  are  bound  to  take  notice,  at  their  peril.  If 
the  court  were  to  enjoin  a  person  from  doing  a  specified  act, 
in  reference  to  a  piece  of  property  of  which  he  was  the  owner, 
and  he  were  to  sell  it  pending  the  injunction,  can  it  be  possible 
that  the  authority  of  the  law,  as  spoken  by  its  appropriate  tri- 
bunals, could  be  defied  and  successfully  resisted  by  the  pur- 
chaser doing  the  very  act  the  law  had  prohibited  his  vendor 
from  performing?     Most  assuredly  not. 

Suppose,  in  this  case,  the  road,  property  and  franchises  of 
the  company  had  been  sold,  would.that  have  revoked  and  an- 
nulled the  restraining  order  of  the  court,  and  permitted  the 
purchaser  to  have  proceeded  to  the  performance  of  the  prohib- 
ited act?  Most  unquestionably  not.  The  authority  of  the  law 
can  not  be  so  easily  evaded  and  thwarted.  It  surely  has  some 
vigor,  and  its  decrees  must  have  some  force.  To  hold  other- 
wise would  be  to  render  the  courts  im.potent,  and  their  power 
only  effective  so  far  as  litigants  might  choose  to  acquiesce. 
In  the  cases  supposed,  besides  a  large  number  of  others  that 
might  be  cited,  the  purchaser  would  take  the  right  precisel}7 
as  it  was  held  by  the  seller.  If  he  were  under  restraint  as  to 
its  use,  the  vendee  would  be  under  the  same  restraint. 

In  this  case  the  injunction  was  against  the  corporation  as  a 
legal  entity,  and  its  agents,  servants,  etc.  "When  the  receivers 
were  appointed  by  the  Federal  court,  there  was  no  change  in 
the  corporate  body.  Its  existence  was  intact,  with  its  legal 
functions  unimpaired,  but  simply  its  acts  were  performed  by 
agents  appointed  by  the  court,  and  not  by  the  corporation. 
The  agents  appointed  by  the  court  to  perform  its  duties  and 
exercise  its  functions,  are  legally  its  agents,  although  they  are 
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under  the  direction  of  the  court  appointing  them,  within  the 
limits  of  its  charter.  The  court  only  authorizes  the  receiver 
to  exercise  the  privileges  and  perform  the  duties  prescribed  by 
the  charter.  The  court  does  not,  nor  could  it  if  attempted, 
enlarge  or  restrict  the  powers  and  duties  conferred  by  the 
charter.  When  it  appoints  the  receiver,  the  court  assumes  the 
management  of  the  corporation  under  and  in  accordance  with 
the  charter,  and  is  bound  by  its  provisions  to  the  same  extent 
that  are  the  directory,  and  the  agents  appointed  by  the  court 
are  required  by  it  to  act  within  the  limits  of  the  charter,  and 
to  perform  all  duties  imposed  thereby. 

When  the  court  thus  seized  the  control  and  management  of 
the  road,  the  company  was  not  thereby  released  from  any  debt, 
legal  liability  incurred  or  the  performance  of  any  duty  imposed. 
In  this  case,  this  company  was  under  the  duty  to  obey  the 
injunction,  and  the  Federal  court  did  not  nor  could  it  legally 
dissolve  the  injunction  rightfully  granted  by  the  State  court. 
The  decree  appointing  the  receivers  does  not,  in  the  least,  pre- 
tend to  do  such  an  act.  The  petition  for  their  appointment 
does  not  ask  for  it,  nor  does  the  decree  in  any,  the  remotest, 
manner  refer  to  or  purport  to,  in  anywise,  dissolve,  modify  or 
affect  the  injunction,  and  the  law  did  not  operate  to  interfere  with 
its  operation  in  any  degree.  The  receivers  were,  then,  bound  to 
observe  and  obey  the  injunction  whilst  in  force,  precisely  as 
though  they  had  been  appointed  and  were  acting  under  the 
directory  of  the  company.  The  decree  of  the  Federal  court 
neither  required  nor  authorized  them  to  act  differently. 

It  appears  that  plaintiffs  in  error  and  two  of  their  employees, 
being  attached  for  contempt  of  court  in  disregarding  the  in- 
junction, applied  to  the  Federal  court  to  annul  the  injunction, 
and  to  have  the  attorney  causing  their  arrest  attached  for  con- 
tempt of  that  court,  and  for  leave  to  lay  ;Alditional  track  in  a 
portion  of  the  avenue.  Of  course,  the  prayer  to  annul  the 
order  granting  the  injunction  by  the  State  court,  and  the  at- 
tachment of  the  attorney,  was  not,  as  it  could  not  be,  granted. 
But  the  court  authorized  the  laying  of  the  side  track,  as  asked, 
for  the  purpose  of  passing  of  trains,  and  "  for  standing  of 
36— 85th  III. 
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cars  thereon,  above  Twentieth  street,  in  such  manner  as  not  to 
unnecessarily  interfere  with  the  public  right  thereon,  or  ob- 
struct street  crossings,  and  only  such  reasonable  length  of  time 
as  may  be  required  for  loading  and  unloading  such  cars."  JSTow, 
here  was  only  permission  to  stand  cars  above  Twentieth  street, 
and  yet  these  plaintiffs  in  error,  in  violation  of  the  injunction 
of  the  State  court,  and  in  utter  disregard  and  contempt  of  the 
order  of  the  Federal  court,  permitted  cars  to  stand  on  the 
avenue,  and  to  be  loaded  and  unloaded,  below  Twentieth  street. 
They  thus  seem  to  have  been  actuated  by  a  disregard  for  all 
authority,  both  Federal  and  State,  in  their  management  of  the 
road  in  the  city.  When  they  have  so  acted,  it  is  strange  that 
we  shall  be  asked  to  indorse  and  sanction  their  acts. 

We  do  not  perceive  the  slightest  excuse  for  their  conduct. 
They  first  defy  the  injunction  of  the  State  court,  and  when  they 
are  about  to  be  compelled  to  submit  to  its  power  and  authority, 
they,  to  carry  out  their  purposes,  appeal  to  the  Federal  court 
to  abrogate  the  order  of  the  State  court,  and  punish  its  officers 
for  attempting  to  enforce  its  decree,  and  to  obtain  permission 
to  proceed  in  acts  violative  of  the  injunction,  and,  failing  in 
that,  by  only  obtaining  leave  to  stand,  load  and  unload  cars 
above  Twentieth  street,  they  persistently  continued  in  their 
purpose,  and  did  stand  and  load  and  unload  cars  below  that 
point,  and  then  ask  this  court  to  say  that  such  defiance  of  au- 
thority is  legal,  justifiable,  and  not  a  contempt  of  the  authority 
of  the  State. 

Nor  is  it  any,  the  slightest,  excuse,  to  say  they  did  not  know 
the  force  and  effect  of  the  injunction.  They,  by  their  petition 
to  the  Federal  court,  set  out,  in  terms,  the  order  of  the  judge 
granting  the  injunction,  and  can  not  be  heard  to  say  they  did 
not  understand  its  force,  as  the  language  was  plain,  simple 
and  easily  understood  by  the  most  ordinary  intellect.  But, 
had  it  not  been  easily  comprehended,  it  was  their  duty  to  learn 
its  import.  They  do  not  say,  in  their  petition  to  the  Federal 
court,  that  they  can  not  understand  its  import,  but  they  ask 
that  it  be  held  to  be  void.     Even  if  they  had  not  seen  the  writ, 


1877.]  City  of  Shawneetown  v.  Baker.  563 

Syllabus. 

knowing  that  it  had  been  issued,  it  was  their  duty  to  see  and 
learn  its  import. 

E"or  is  Safford  exonerated  from  responsibility  because  he, 
by  arrangement  with  Morrill,  took  no  active  part  in  the  run- 
ning arrangements  of  the  road.  He  was  equally  bound  for 
Morill's  acts,  and,  knowing  of  the  injunction,  and  the  limita- 
tion of  their  powers  by  the  order  of  the  Federal  court,  on  his  own 
petition,  he  was  bound  to  use  efforts  to  prevent  disobedience  to 
the  orders  by  Morrill  or  their  employees.  He  could  not  escape 
liability  by  merely  remaining  inactive.  He  was  bound  to  act  to 
prevent  disobedience  to  these  orders,  and  can  not  shield  himself 
by  saying  others  did  the  act  which  he  might  have  prevented. 

Nor  is  it  any  defense  to  say,  if  they  did  defy  the  authority 
of  the  State,  acting  through  its  properly  constituted  authorities, 
they  have  been  removed  from  the  receivership,  and  their  con- 
tempt was  thereby  purged.  As  well  say,  an  officer  committing 
a  criminal  official  act  can  not  be  punished  because  he  has  been 
removed  from  office  or  his  term  has  expired. 

An  examination  of  the  entire  record  presented  to  us  in  this 
case  discloses  no  ground  for  a  reversal,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Shawneetowist 


Adam  Baeeb. 

1.  Pleading— form  of  action  on  sealed  instrument.  Under  our  Practice 
act,  any  instrument  in  writing,  under  seal,  may  be  declared  upon,  in  any 
form  of  action,  the  same  as  such  instrument  might  have  been  sued  or 
declared  on  if  it  had  not  been  under  seal. 

2.  Municipal  corporation — power  to  adjust  claims.  As  a  general 
proposition,  municipal  corporations  have  the  same  power  to  liquidate 
claims  and  indebtedness  that  natural  persons  have,  and  from  this  proceeds 
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power  to  adjust  all  disputed  claims,  and,  when  the  amount  is  ascertained, 
to  pay  the  same,  as  other  indebtedness. 

3.  Same — -power  to  arbitrate.  A  municipal  corporation,  unless  disabled 
by  positive  law,  can  submit  to  arbitration  all  unsettled  claims,  with  the 
same  liability  to  perform  the  award  as  would  rest  upon  a  natural  person, 
but  such  power  must  be  exercised  by  ordinance  or  resolution  of  the  corpo- 
rate authorities. 

4.  Same — council  may  ratify  acts  done  at  a  prior  meeting.  Where  all 
the  members  of  a  city  council  are  not  notified  of  a  meeting  at  which  an 
act  is  done  or  resolution  adopted,  if  at  the  next  regular  meeting  the  minutes 
of  the  special  meeting  are  read  and  approved,  this  will  be  equivalent  to  a 
ratification  of  what  was  done  at  that  meeting.  A  municipal  corporation 
may  ratify  all  contracts  not  ultra  vires. 

5.  Same — powers  of  city  of  Shawneetown.  The  city  of  Shawneetown, 
having  ample  power  under  its  charter  to  construct  levees  for  the  preserva- 
tion of  the  health  of  the  people  and  the  protection  of  property,  may  law- 
fully contract  for  the  cutting  of  a  ditch  in  which  work  is  done  beyond  its 
corporate  limits,  where  such  ditch  is  a  part  of  the  levee  improvement,  and 
agree  to  procure  the  right  of  way  for  the  same. 

Appeal  from  the  Circuit  Court  of  Gallatin  county;  the  Hon. 
Tazewell  B.  Tanner,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellee,  against 
the  appellant,  upon  an  award  made  under  seal.  The  plaintiff 
recovered  judgment,  and  the  defendant  appealed. 

Mr.  W.  G.  Bowman,  Mr.  C.  G.  Hughes,  and  Mr.  K.  W. 
Townshend,  for  the  appellant. 

Mr.  F.  M.  Yotjngblood,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  point  insisted  upon,  the  action  should  have  been  debt, 
because  the  award  declared  on  is  under  seal,  is  not  maintain- 
able. Under  our  Practice  act,  any  instrument  in  writing, 
under  seal,  may  be  declared  upon  in  any  form  of  action  the 
same  as  such  instrument  might  have  been  sued  or  declared  on 
if  it  had  not  been  under  seal. 

As  a  general  proposition,  municipal  corporations  have  the 
same  powers  to  liquidate  claims  and  indebtedness  that  natural 


1877.]  City  of  Shawneetown  v.  Baker.  565 

Opinion  of  the  Court. 

persons  have,  and  from  that  source  proceeds  power  to  adjust 
all  disputed  claims,  and,  when  the  amount  is  ascertained,  to 
pay  the  same,  as  other  indebtedness.  It  would  seem  to  follow, 
therefore,  a  municipal  corporation,  unless  disabled  by  positive 
law,  could  submit  to  arbitration  all  unsettled  claims,  with  the 
same  liability  to  perform  the  award  as  would  rest  upon  a  natural 
person.  Such  power  must,  of  course,  if  exercised  at  all,  be 
by  ordinance  or  resolution  of  the  corporate  authorities.  That 
was  done  in  this  case.  The  city  council,  by  resolution,  author- 
ized the  mayor  to  submit  the  controversy  in  relation  to  con- 
structing a  ditch  across  the  lands  of  plaintiff  to  arbitration, 
which  was  done.  Arbitrators,  mutually  chosen,  made  an  award 
in  pursuance  of  the  submission,  and  it  is  upon  that  this  action 
is  brought. 

One  objection  to  the  validity  of  the  award  is,  that  the  meet- 
ing of  the  council  at  which  the  resolution  to  submit  to  arbi- 
tration was  adopted,  was  not  regular,  because  all  the  members 
were  not  notified.  Without  examining  that  question',  we  think 
it  is  sufficient  that,  at  a  regular  meeting  of  the  council  subse- 
quently held,  the  minutes  of  the  special  meeting  were  read 
and  approved,  which  is  equivalent  to  a  ratification  of  what 
was  done  at  that  meeting.  It  is  apprehended  municipal  cor- 
porations may  ratify  all  contracts  not  ultra  vires,  and,  when 
understanding^  done,  such  ratification  will  render  such  con- 
tracts valid. 

Another  point  made  against  the  award  is,  the  work  for 
which  the  damages  are  claimed  was  done  beyond  the  limits  of 
the  corporation.  Under  its  charter,  the  city  had  ample  authority 
to  construct  levees  for  the  preservation  of  the  health  of  the 
people  and  the  protection  of  property,  and  it  is  proven  the 
ditch  cut  across  the  lands  of  plaintiff  was  a  part  of  the  levee 
improvement.  It  is  true,  the  ditch  was  cut  by  the  railway 
company,  but  it  was  under  an  arrangement  with  the  city,  and 
it  had  agreed  to  furnish  the  right  of  way.  It  was  in  the  exe- 
cution of  that  agreement  the  city  undertook  to  procure  from 
plaintiff  the  right  of  way  across   his  land.     The  undertaking 
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was  not  beyond  the  powers  of  the  corporation,  and  no  reason 
is  perceived  why  it  was  not  a  valid  contract. 

Instructions  given  on  behalf  of  defendant  are  as  favorable 
as  the  law  will  warrant,  and  no  just  grounds  appear  for  com- 
plaint on  account  of  the  refusal  of  the  court  to  give  others. 

On  the  whole  record,  no  sufficient  reason  appears  for  re- 
versing the  judgment,  and  it  will  be  affirmed. 

Judgment  affirmed. 


John  Mitchell  et  al. 

v. 
The  Illinois  and  St.  Louis  Railroad  and  Coal  Co. 

1.  Right  of  way — condemnation  after  road  is  built.  Where  a  condem- 
nation of  land  for  a  railroad  and  the  assessment  of  damages  were  set  aside, 
by  consent,  for  the  purpose  of  making  a  new  one  of  the  land  actually  taken, 
and  the  land  owner  allowed  to  retain  the  compensation  paid  on  the  original 
assessment,  to  be  applied  on  the  second,  and  the  court  instructed  the  jury 
that  the  land  owner  was  entitled  to  the -value  of  the  land  sought  to  be  con- 
demned, with  the  improvements  put  thereon,  and  it  did  not  appear  but  the 
jury  followed  the  instructions  in  the  assessment,  this  court,  without  deciding 
whether  the  law  was  stated  correctly,  refused  to  disturb  the  assessment,  on 
appeal  by  the  land  owner. 

2.  Same— jury  may  act  on  their  own  conclusion  from  actual  mew.  In 
the  assessment  of  damages  for  right  of  way,  under  the  statute,  the  jury 
have  the  right  to  view  the  premises,  and  draw  their  own  conclusions  from 
such  observations,  as  well  as  from  the  testimony  offered  in  the  case. 

Writ  of  Error  to  the  County  Court  of  St.  Clair  county; 
the  Hon.  Frederick  H.  Pieper,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiffs  in  error. 

Messrs.  Gr.  &  G.  A.  Koerner,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  account  of  an  error,  or  supposed  error,  in  the  description 
of  the  land  first  sought  to  be  condemned  for  the  use  of  the  com- 
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pany's  road-bed,  the  first  assessment  was,  by  mutual  agreement, 
set  aside,  and  it  was  agreed  the  company  should  institute  new 
proceedings  to  condemn  the  right  of  way  across  defendants' 
land,  as  the  road  had  then  been  constructed.  In  the  first  pro- 
ceedings, the  damages  were  estimated  at  the  sum  of  $780, 
which  amount  was  paid  to  the  land  owners.  It  was  stipulated 
the  land  owners  should  retain  the  $780  paid  on  the  first 
assessment,  to  be  applied  in  liquidation  of  the  damages  and 
compensation  that  might  be  awarded  in  the  condemnation 
proceedings  to  be  commenced  under  the  agreement. 

In  pursuance  of  the  understanding  between  the  parties,  the 
company  took  measures  to  condemn  the  land  of  defendants, 
on  which  it  had  previously  constructed  its  road ;  and  upon  the 
trial  of  the  cause,  the  jury  found  the  value  of  the  land  taken 
to  be  $780,  and  the  damages  to  land  not  taken,  over  and  above 
any  benefits  conferred  upon  the  land,  to  be  $265.  The  land 
owners  being  dissatisfied  with  the  amount  found,  bring  the 
case  to  this  court  on  error. 

The  principal  cause  of  complaint  seems  to  be,  the  jury  did 
not  allow  the  land  owners  the  value  of  the  improvements  the 
company  had  made  upon  the  land  taken  under  the  former 
assessment  that  had  been  set  aside  as  being  irregular.  With- 
out discussing  the  question  or  expressing  any  opinion  as  to 
the  correctness  of  the  rule  contended  for  as  to  the  measure  of 
damages,  it  is  sufficient  to  say  the  jury  were  instructed,  as  the 
land  owners  insist  the  law  is,  that,  if  the  railroad  company 
had  entered  upon  the  premises  and  constructed  its  road  with- 
out the  consent  of  the  owners,  and  afterwards  sought  to 
condemn  the  right  of  way,  the  company  must  pay  for  the 
embankments  constructed  and  the  track  laid,  as  a  part  of  the 
value  of  the  land  taken,  and  it  will  be  presumed  they  were  gov- 
erned by  the  instructions  of  the  court  on  that  branch  of  the 
case  as  well  as  all  others.    It  can  not  be  known  they  were  not. 

As  to  the  damages  sustained,  the  evidence  is  conflicting. 
Under  the  statute,  the  jury  had  a  right  to  view  the  premises, 
and  draw  their  own  conclusions  from  such  observations,  as 
well  as  from  other  testimony  offered  in  the  case.     Even  under 
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the  rule  of  law  contended  for,  we  can  not  say  the  verdict  is  so 
much  against  the  weight  of  the  evidence  that  it  ought  to  be 
set  aside. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN    GRAND    DIVISION 

SEPTEMBER    TERM,     1877. 


The  Village  of  Hyde  Park 

v. 

Dunham. 

1.  Writ  of  error — when  it  lies.  A  writ  of  error  is  a  writ  of  right,  and 
can  be  prosecuted  in  all  cases  upon  judgments  of  the  circuit  court  when  no 
other  mode  of  review  is  provided. 

2.  An  appeal  or  writ  of  error  lies  to  the  final  judgment  of  the  circuit 
court  in  a  proceeding  to  condemn  property  by  a  municipal  corporation  for 
the  purpose  of  widening  a  street. 

3.  Bill  op  exceptions — presumption  as  to  when  allowed.  When  the 
record  fails  to  show  when  a  bill  of  exceptions  was  signed  and  sealed,  it  will 
be  presumed  that  it  was  presented  to  the  judge  and  signed  in  proper  time, 
and  that  the  exceptions  therein  noted  were  taken  on  the  trial  and  in  the 
order  and  at  the  time  therein  purported. 

4.  Same— practice.  If  a  bill  of  exceptions  is  made  or  filed  under  cir- 
cumstances not  authorized  by  law,  motion  should  be  made  in  the  court 
below  to  strike  it  out  of  the  record,  and  if  this  is  not  done  this  court  must 
regard  it  as  rightfully  a  part  of  the  record. 
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5.  Practice — order  of  evidence  as  to  damages  on  condemnation  of  prop- 
erty. "When  real  estate  is  sought  to  be  condemned  for  widening  a  street, 
and  the  petition  only  describes  the  property  to  be  taken,  and  a  cross-petition 
is  filed  to  recover  compensation  for  damages  to  parts  of  the  property  not 
sought  to  be  taken,  it  is  error  to  require  the  plaintiff  to  enter  upon  proof  as 
to  the  question  of  damages  to  the  property  described  in  the  cross-petition, 
before  the  land  owner  has  given  any  testimony  in  support  of  the  claim. 

6.  A  petition  to  condemn  and  take  real  estate  for  the  public  use  need  not 
describe  property  which  is  not  sought  to  be  taken  or  damaged,  and  if  other 
property  than  that  described  in  the  petition  is  brought  in  by  cross-peti- 
tion, it  is  incumbent  on  the  party  thus  bringing  it  in,  to  show  in  the  first 
instance  that  it  was  taken  or  damaged,  and  the  petitioner  is  entitled  to  give 
evidence  in  rebuttal. 

7.  Damages — on  condemning  la,nd  for  street.  It  is  a  question  of  fact, 
wThether  the  diminution  of  a  lot  for  the  purpose  of  widening  a  street,  impairs 
its  value,  and  if  the  taking  of  a  part  of  the  lot  sensibly  impairs  the  relative 
value  of  that  remaining,  the  lot  owner  is  entitled  to  compensation,  not 
only  for  the  part  taken,  but  also  as  to  the  remaining  part. 

8.  But  in  determining  whether  the  act  of  diminution  has  impaired  the 
relative  value  of  the  remaining  part,  a  partial  effect  only  is  not  to  be  con- 
sidered, but  the  whole  effect,  and  the  effect  not  upon  any  selected  part  of 
the  tract,  but  upon  the  whole.  In  such  case  it  is  error  to  exclude  the  con- 
sideration of  special  benefits  to  the  property  not  taken. 

9.  Same — when  too  remote.  The  injury  resulting  to  lots  not  taken  for  the 
purpose  of  widening  a  street  by  making  lots  on  the.  enlarged  street  more 
attractive  and  desirable  either  for  residence  or  business  purposes,  and  thus 
diminishing  the  value  of  the  former,  is  too  remote  to  -form  the  basis  of  a 
recovery. 

10.  Municipal  authorities  of  cities  and  villages  are  vested  with  complete 
control  over  streets,  and  may  contract  or  widen  them  when  in  their  opinion 
the  public  good  shall  so  require;  and  any  damages  sustained  in  consequence 
of  the  exercise  of  such  power  when  property  is  neither  taken  nor  directly 
damaged  thereby,  are  too  remote  and  contingent  to  be  allowed. 

11.  Condemnation — right  to  discontinue  proceeding.  There  is  no  error 
in  refusing  to  allow  a  municipal  corporation  to  discontinue  a  proceeding  to 
condemn  real  estate  for  the  purpose  of  widening  a  street,  as  this  may  be 
done  by  ordinance  at  any  time  after  the  assessment  of  damages. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G-.  Rogers,  Judge,  presiding. 

This  was  a  proceeding  to  condemn  property,  and  assess  the 
damages   occasioned  thereby,  for   the  widening  of  a  certain 
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street  in  the  village  of  Hyde  Park.    Dunham,  whose  property 
was  affected  by  the  proceeding,  prosecutes  this  writ  of  error. 

Mr.  C.  H.  Willett,  and  Messrs.  Leaming  &  Thompson,  for 
the  plaintiff  in  error. 

Mr.  Thomas  S.  McClellan,  and  Mr.  William  Hopkins,  for 
the  defendant  in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Two  preliminary  objections  are  raised  by  the  defendant  in 
error — first,  that  a  writ  of  error  does  not  lie  in  this  case; 
second,  that  a  proper  bill  of  exceptions  was  not  prepared  and 
filed  in  apt  time. 

If  no  right  of  appeal  is  allowed,  (which  is  also  questioned 
by  defendant  in  error)  it  is  clear  that  a  writ  of  error  lies,  for 
a  writ  of  error  is  a  writ  of  right,  and  can  be  prosecuted  in  all 
cases  upon  judgments  of  the  circuit  court,  where  no  other 
mode  of  review  is  provided.  Unknown  Heirs  of  Lang  worthy 
v.  Baker,  23  111.  487;  Roll  v.  Thode,  75  id.  173. 

If  the  right  of  appeal  is  allowed,  as  we  think  it  is,  it  is  by 
virtue  of  sec.  129,  art.  9,  of  the  chapter  entitled  "  Cities  and 
Tillages,"  (Kev.  Stat.  1874,  p.  234)  which  also  recognizes,  in 
language  equally  explicit,  the  right  to  prosecute  a  writ  of 
error.  So,  in  either  view,  the  objection  that  a  writ  of  error 
does  not  lie,  is  untenable. 

It  does  not  affirmatively  appear,  from  the  record,  when  the 
bill  of  exceptions  was  signed  and  sealed,  and  we  must,  there- 
fore, presume  it  was  presented  to  the  judge,  for  that  purpose, 
within  proper  time..  Underwood  v.  Hossack,  40  111.  98.  If 
the  bill  of  exceptions  was,  in  fact,  made  or  filed  under  circum- 
stances not  authorized  by  the  law,  motion  should  have  been 
made  in  the  court  below  to  strike  it  out  of  the  record;  and 
that  not  having  been  done,  we  can  not  do  otherwise  than  regard 
it  as  rightfully  a  part  of  the  record.  Myers  v.  Phillips,  68 
111.  269;  Wilder  v.  House,  40  id.  92. 
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The  presumption,  from  the  face  of  the  bill  of  exceptions,  is, 
that  the  exceptions  therein  noted  were  taken  on  the  trial,  and 
in  the  order  and  at  the  time  therein  purported.  It  professes 
to  give  a  true  statement  of  everything  that  occurred  on  the 
trial,  and  as  it  occurred;  and  we  can  not  reconcile  these  state- 
ments with  the  idea  that  some  of  these  things  may  have 
occurred  at  a  different  time.  The  record  imports  absolute 
verity.  And  when  it  is  recited  it  was  proposed  to  prove  cer- 
tain facts  by  A  B,  to  which  there  was  objection,  but  the  court 
overruled  the  objection  and  permitted  the  testimony  to  be 
given,  and  that  exception  was  taken  to  the  ruling  of  the  court, 
the  fair  and  only  reasonable  construction  is,  that  this  all 
occurred  in  the  order  of  the  statement;  and  so  occurring,  the 
objection  and  exception  must  have  been  urged  and  taken  at 
the  proper  time  and  place. 

The  point  is  made  by  the  plaintiff  in  error,  that  the  court 
below  erred  in  compelling  it  to  enter  upon  its  proof  as  to  the 
question  of  damage  to  lots,  pieces. and  parcels  of  real  estate 
not  taken  by  the  proposed  improvement,  and  not  mentioned 
in  its  petition,  and  to  which  the  plaintiff  in  error  claimed  no 
damage  was  done,  before  the  defendant  in  error  had  given  any 
testimony  in  support  of  the  claim  first  made  in  the  cross- 
petition,  of  damage  to  such  property.  This,  if  true,  we  think, 
is  well  taken.  Plaintiff  in  error  was  not  required  to  describe 
property,  in  its  petition,  which  was  not  taken  or  damaged, 
and  if  other  property  than  that  therein  described  was  brought 
into  the  case  on  cross-petition,  it  was  incumbent  on  the  party 
thus  bringing  it  in  to  show,  in  the  first  instance,  that  it  was 
taken  or  damaged,  and  that  he  was,  therefore,  entitled  to  judg- 
ment on  that  account.  The  case  would  seem  to  be  analogous 
to  that  wherein  cross-bill  is  filed,  after  answer,  praying  for 
relief  which  can  not  be  granted  under  the  prayer  of  the 
original  bill.  In  such  case,  so  far  as  we  call  to  mind,  it  is 
uniformly  required  that  the  complainant  in  the  original  bill 
limit  his  proof,  in  the  first  instance,  to  the  allegations  in  that 
bill;  but  as  to  the  cross-bill,  he  introduces  evidence,  only,  to 
support  his  answer  thereto  and  to  overcome  the  case  first  made 
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by  the  evidence  of  the  defendant  introduced  to  sustain  the 
allegations  of  the  cross-bill.  Here,  then,  the  plaintiff  in  error 
was  not  required,  in  the  first  instance,  to  go  into  evidence  with 
regard  to  property  not  described  in  its  petition,  and  was 
entitled  to  give  evidence  in  rebutting  that  offered  by  defendant 
in  regard  to  such  property. 

But  the  defendant  in  error  insists  that,  as  a  matter  of  fact, 
no  damages  were  awarded,  save  in  regard  to  property  described 
in  the  petition  of  plaintiff  in  error,  and  that  the  question 
must,  therefore,  be  narrowed  down  to  this.  The  fact,  as  ap- 
pears from  the  record,  is  as  counsel  insist;  still,  evidence  was 
introduced  in  regard  to  the  damage  done  to  property  not 
taken,  and  it  is  impossible  to  say  that  this  evidence  may  not, 
in  some  degree,  have  affected  the  minds  of  the  jury  in  coming 
to  the  conclusion  announced  by  their*  verdict.  It  is  very  true, 
such  evidence  has  no  connection,  either  legally  or  logically, 
with  the  result  announced;  but  it  is  plain,  from  an  examina- 
tion of  the  evidence,  the  verdict  was  a  compromise,  and,  in 
such  instances,  it  is  but  too  often  that  trivial  circumstances 
and  considerations  having  no  proper  connection  with  the  actual 
issues  have  important  influence,  and  it  is  for  this  reason  that 
all  irrelevant  evidence  is  required  to  be  excluded  from  the  con- 
sideration of  the  jury.  But,  inasmuch  as  the  plaintiff  in  error 
covered  the  same  ground  by  evidence  given  in  chief,  under  the 
ruling  of  the  court,  we  are  not  prepared  to  say  that  we  should 
reverse  merely  because  the  order  of  introducing  the  evidence 
was  not  in  accordance  with  what  we  regard  as  the  better  prac- 
tice. 

The  object  of  this  proceeding  was  to  condemn  property,  and 
assess  the  damages  occasioned  thereby,  for  the  widening  of  a 
certain  street  in  "  Hyde  Park,"  one  of  the  suburban  villages 
of  Chicago.  Dunham,  the  defendant  in  error  most  largely 
interested,  laid  out  and  platted  a  sub-division,  having  a  street, 
extending  east  and  west  on  the  north  side,  called  Fiftieth 
street;  then  a  tier  of  lots;  then  an  alley;  then  a  tier  of  lots; 
then  what  he  denominated  "Madison  Avenue  Park,"  being 
of  the  same  length,  east  and  west,  as  the  sub-division,  and  139 
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feet  wide;  then  a  tier  of  lots,  and  then  Fifty-first  street,  which 
is  the  street  proposed,  to  be  widened.  Seventeen  feet  are  to 
be  taken  from  the  south  end  of  the  tier  of  lots  between  "  Madi- 
son Avenue  Park"  and  Fifty-first  street,  and  added  to  the 
street,  thus  making  it  100  feet  in  width.  The  lots,  as  laid  out, 
are  145  feet  in  depth,  and,  when  the  17  feet  are  taken  off,  will, 
of  course,  be  that  much  less — that  is,  128  feet  in  depth.  There 
is  no  controversy  as  to  the  value  of  the  17  feet  actually  taken, 
and  there  are  but  two  modes  by  which,  so  far  as  we  can  per- 
ceive, it  is  possible  for  there  to  be  damage  to  the  property  not 
actually  taken — first,  by  reducing  the  size  of  the  lots  from 
which  the  17  feet  are  taken  below  a  desirable  limit,  and  sec- 
ondly, by  making  Fifty-first  street  a  more  desirable  frontage 
than  "  Madison  Avenue  Park,"  and  thereby  inducing  the 
building  of  outhouses,  etc.,  on  the  south  side  of  "Madison 
Avenue  Park,"  instead  of  ornamenting  it  with  the  fronts  of 
residences  or  business  houses.  The  latter,  obviously,  can  have 
no  effect  on  the  lots  from  which  the  17  feet  are  taken,  for  the 
owners  may  still,  if  they  choose,  front  on  Madison  Avenue 
Park,  instead  of  on  Fifty-first  street;  but  it  might,  remotely, 
affect  the  value  of  the  lots  on  the .  north  side  of  Madison 
Avenue  Park,  by  making  the  neighborhood  and  improvements 
around  the  park  less  inviting. 

We  do  not  question  that  there  is  a  maximum  and  a  mini- 
mum limit  to  the  size  of  lots  for  residence  or  business  purposes, 
beyond  which  the  relative  value  of  the  lot  must  necessarily 
depreciate;  and  we  recognize,  as  within  common  observation, 
that  suburban  lots  may  be  very  desirable  for  purposes  of  resi- 
dence, which,  by  reason  of  location,  can  have,  practically,  but 
little,  if  any,  value  for  business  purposes. 

What  may  be  the  peculiar  adaptation  of  lots,  in  a  given 
case,  as  well  as  what  enlargement  or  diminution  in  size  they  will 
bear  without  impairing  their  relative  value,  are  questions  of  fact 
to  be  determined  from  the  evidence;  and  whenever  it  is  estab- 
lished that,  by  the  diminution  of  a  lot,  the  relative  value  of 
that  remaining  has  been  sensibly  impaired,  there  is  certainly 
an  actual  injury,  resulting  as  the  direct  and  necessary  conse- 
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quence  of  the  act  of  taking,  for  which,  under  the  constitution 
and  the  statute,  the  owner  is  entitled  to  compensation.  It  is 
patent  to  the  observation  of  all,  that  the  taking  of  even  a  third 
of  a  lot  or  tract  of  land,  by  reason  of  the  place  from  or  man- 
ner in  which  it  is  taken,  might,  virtually,  render  the  remain- 
ing two-thirds  unmarketable  or  unfit  for  use,  unless  at  a  cost 
in  excess  of  all  profits;  and  no  mere  play  upon  terms  or  defi- 
nitions can  justify  the  holding  that  this  is  not  such  damage 
as  should,  in  justice  and  right,  and  as  must,  under  the  consti- 
tution and  law,  be  compensated  for.  The  damage  is  not  im- 
aginary or  speculative,  but  real,  substantial — as  much  so  as  if 
the  act  of  taking  also  involved  the  partial  dispossession  of  the 
part  not  taken,  by  physical  violence.  But  in  determining 
whether  the  act  of  diminution  has  impaired  the  relative  value 
of  the  property,  as  was  said  in  Page  et  al.  v.  Chicago,  Mil- 
vmukee  and  St.  Paul  Railway  Co.  70  111.  328,  and  approved 
again  in  City  of  Shawneetown  v.  Mason,  82  id.  337,  "  a  par- 
tial effect,  only,  is  not  to  be  considered,  but  the  whole  effect, 
and  the  effect,  not  upon  any  selected  part  of  the  tract,  but 
upon  the  whole  tract.  This  is  not  deducting  benefits  or  advan- 
tages, but  it  is  determining  whether  there  be  damages  or  not." 
And,  therefore,  inasmuch  as  the  same  act  of  taking  the  17  feet 
from  the  south  ends  of  the  lots  widens  the  street  to  100  feet, 
it  is  proper  to  consider  whether  the  widening  of  the  street 
confers  any  special  benefits  or  privileges  upon  the  lot  owner, 
tending  to  increase  the  value  of  the  lot,  as  well  as  whether  the 
deduction  of  the  17  feet  tends  to  destroy  its  relative  value, 
and  then  determine  the  result  of  the  improvement  as  an  entire 
act  with  reference  to  its  effect  upon  the  property. 

The  second  and  third  instructions  given  at  the  instance  of 
the  defendant  in  error  were  as  follows: 

"2.  The  jury  are  instructed  that,  in  estimating  compensa- 
tion for  land  taken  by  the  proposed  improvement,  and  in  esti- 
mating damages  to  the  parts  of  the  lots  not  taken,  and  to  other 
lots  no  part  of  which  is  taken,  general  benefits,  if  any,  resulting 
to  all  property  owners  in  the  vicinity,  are  not  to  be  taken  into 
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account;  neither  can  the  jury  take  into  consideration  special 
benefits,  if  any,  which  they  may  believe  will  accrue  to  the  lots, 
or  parts  of  lots,  of  the  defendants,  Dunham  and  Fitzgerald, 
taken. 

"  3.  The  jury  are  instructed  that,  in  determining  the  just 
compensation  to  be  made  for  the  taking  of  a  part  or  portion 
of  any  lot,  or  in  determining  the  damage  done  to  any  lot  no 
part  of  which  is  taken,  they  are  not  to  consider  any  benefits 
or  advantages  which  they  may  believe  said  lots,  or  parts  of 
lots,  or  the  owners  thereof,  will  sustain  by  reason  of  the  pro- 
posed widening  of  Fifty-first  street,  the  law  having  provided 
that  such  benefits  and  advantages  shall  be  ascertained,  deter- 
mined and  assessed  in  another  proceeding,  and  upon  another 
different  occasion  than  the  present." 

These  instructions,  it  will  be  seen,  are  not  in  harmony  with 
the  views  above  expressed,  since  they  require  the  question  of 
damages  to  be  determined  without  reference  to  special  benefits 
to  the  property  not  taken.  See,  also,  Chicago  and  Pacific 
Railroad  Co.  v.  Francis,  70  111.  238.  " 

The  seventh  instruction  given  at  the  instance  of  the  defend- 
ant in  error  was  this: 

"  7.  If  the  jury  believe,  from  the  evidence,  that  the  lots  in 
the  middle  tier  of  lots  in  the  sub-division  offered  in  evidence 
by  the  defendants,  will  be  directly  damaged  in  consequence 
of  the  widening  of  said  Fifty-first  street,  they  will  so  find  and 
state  in  their  verdict;  and  if  they  so  find,  they  will  also  find 
and  state  the  amount  of  such  damages  as  are  incident  to,  or 
naturally  flow  from  the  taking  of  17  feet  from  the  south  tier 
of  lots  in  Dunham's  sub-division." 

This  instruction  is  partially  based  upon  what  we  have  before 
alluded  to  as  the  second  mode  by  which  property  is  damaged. 
We  think  it  very  clear  that  the  damages  resulting  from  the 
widening  of  Fifty-first  street,  aside  from  the  injury  resulting 
by  reason  of  contracting  the  size  of  the  lots  between  Madison 
Avenue  Park  and  Fifty-first  street,  are  too  remote  to  form  a 
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basis  of  recovery  in  this  or  any  other  proceeding.  The  middle 
tier  of  lots,  alluded  to  in  the  instruction,  is  the  tier  of  lots 
immediately  north  of  the  park,  and  fronting  upon  it  towards 
the  south.  The  only  injury  the  widening  of  Fifty-first  street 
can  have  upon  this  tier  of  lots,  so  far  as  we  are  able  to  under- 
stand, will  be  in  withdrawing  attractive  improvements  from 
the  end  of  the  lots  on  the  south  side,  next  to  the  park,  to  the 
end  next  to  Fifty-first  street. 

The  corporate  authorities  of  Hyde  Park  are  vested  with 
complete  control,  as  is  every  other  municipal  corporation,  over 
its  streets.  They  may  contract  or  widen  them  whenever,  in 
their  opinion,  the  public  good  shall  so  require.  Property 
owners  purchase  and  hold  subject  to  these  powers,  and  they 
have  no  vested  right  to  deny  the  widening,  contracting  or 
otherwise  improving  any  street.  The  damage  which  they  may 
sustain  in  consequence  of  the  exercise  of  such  powers,  where 
their  property  is  neither  taken  nor  directly  injured  thereby,  is 
too  remote  and  contingent  to  be  susceptible  of  accurate  com- 
putation; and  if,  for  every  such  damage,  compensation  must 
be  made,  public  improvements  will  become  so  burdensome  as 
to  be  beyond  the  capacity  of  municipal  corporations  to  bear. 
All  city  and  village  property  is  constantly  liable  to  changes  in 
values  by  reason  of  changes  in  centers  of  trade,  and  even  by 
reason  of  changes  in  the  judgments  and  prejudices  of  the 
citizens,  and  these  may  be  and  oftentimes  are  controlled  or 
largely  affected  by  public  improvements  being  made  of  a  more 
convenient  and  attractive  character  in  the  one  locality  than  in 
the  other;  but  for  such  damage  it  has  never  been  attempted 
to  make  compensation,  and  we  are  unable  to  perceive  any 
practicable  way  by  which  it  could  be  done. 

"We  are  not  unmindful  that  the  verdict  of  the  jury  awarded 
no  damages  on  account  of  the  middle  tier  of  lots,  and  that  it 
would,  therefore,  seem  this  instruction  could  not  have  misled 
them.  Yet,  in  alluding  to  the  order  in  which  the  evidence 
was  given,  and  commenting  upon  what  we  regard  as  the 
proper  practice  under  the  pleadings,  we  undertook  to  show 
that,  the  verdict  being  manifestly  a  compromise,  it  would  be 
37— 85th  III. 
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difficult  to  say  what  considerations  may  have  influenced  the 
determination.  So,  here,  it  is  impossible  to  say  this  instruc- 
tion may  not  have  induced  a  juror  to  assent  to  a  larger  assess- 
ment of  damages  on  the  lots  from  which  the  IT  feet  were 
taken  than  he  would  otherwise  have  assented  to,  under  the 
impression  that  the  lot  owner  was  being  denied  something  to 
which  he  was  entitled  on  account  of  the  middle  tier  of  lots. 
But  it  is  unnecessary  to  turn  the  case  on  this  point  alone,  and 
we  do  not  do  so.  The  error  in  giving  the  second  and  third 
instructions  we  regard  as  vital,  and  sufficient  to  authorize  a 
reversal. 

The  objection  urged  on  account  of  the  refusal  of  the  court 
to  allow  the  plaintiff  in  error  to  discontinue  the  proceedings, 
we  do  not  deem  important.  This  may  be  done  by  ordinance 
hereafter,  as  we  have  held  in  Chicago  v.  Baroian,  *30  111.  482, 
and  other  cases. 

We  may  say,  in  conclusion,  on  the  evidence  alone,  we  are 
not  satisfied  with  the  damages  awarded.  Those  witnesses  who 
speak  of  large  damages,  in  giving  their  reason,  show  it  has  no 
basis  but  speculation  and  conjecture..  Their  opinions,  instead 
of  resting  on  tangible  existing  data,  are  made  up  of  supposable 
contingencies,  of  the  absolute  certainty  of  scarcely  one  of 
which  have  they  any  assurance;  and  the  jury  seem  to  have 
been  quite  as  uncertain  in  adopting  a  rule  to  go  by  as  are  the 
witnesses;  for,  on  precisely  the  same  evidence  as  to  certain 
lots,  they  return  they  are  damaged  beyond  the  value  of  the  IT 
feet  taken,  while  others  in  the  same  situation  are  not  damaged. 
The  evidence  made  no  distinction  between  these  lots,  and  the 
jury  could  not  do  so;  but,  as  the  parties  affected  make  no 
complaint,  we  only  allude  to  the  fact  as  illustrating  the  uncer- 
tain and  unreliable  character  of  the  verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1877.]  Evans  v.  Botjton.  579 

Opinion  of  the  Court. 


Isaac  Evans 

v. 

Thompson  P.  Bouton. 

1.  Justice  of  the  peace— jurisdiction  in  replevin  depends  on  affidavit. 
In  replevin  before  a  justice  of  the  peace,  as  in  forcible  entry  and  detainer, 
there  must  be  an  affidavit  sworn  to  or  affirmed  containing  all  the  statutory 
requirements,  to  give  the  justice  jurisdiction  to  issue  the  writ,  and  this  must 
affirmatively  appear,  as  nothing  can  be  presumed  in  favor  of  his  jurisdic- 
tion. 

2.  Practice  —  time  of  making  dilatory  motions.  When  the  defendant 
in  an  action  of  replevin  does  not  appear  before  the  justice's  court  in  which 
the  suit  is  brought,  and  the  cause  is  appealed  to  the  circuit  court,  where  the 
cause  is  continued  from  term  to  term,  but  not  on  the  defendant's  motion,  he 
will  be  in  time  in  moving  the  court  to  dismiss  the  suit  for  want  of  an  affi- 
davit when  the  cause  is  called  for  trial. 

3.  Since  there  is  no  law  making  it  the  duty  of  a  defendant  to  appear  to 
a  summons  issued  by  a  justice  of  the  peace,  his  non-appearance  should 
work  him  no  prejudice,  and  if  he  makes  a  motion  going  to  the  jurisdiction 
at  the  earliest  moment  on  appeal  in  the  circuit  court,  he  will  be  in  time. 

Appeal  from  the  Circuit  Court  of  Peoria  county. 

Messrs.  Yoigt  &  McKenzie,  for  the  appellant. 

Messrs.  Johnson  &  Hewett,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  replevin,  before  a  justice  of  the  peace,  for  a  black 
mare,  and  taken  by  appeal  to  the  circuit  court. 

There  was  no  appearance  by  the  defendant  in  the  justice's 
court.  In  the  circuit  court,  the  cause  having  been  continued 
from  term  to  term,  not  on  appellant's  motion,  the  defendant, 
at  the  March  term,  1873,  entered  his  motion  to  dismiss  the 
cause  for  want  of  an  affidavit. 

The  statute  provides,  before  a  justice  of  the  peace  shall 
issue  a  writ  of  replevin,  an  affidavit  shall  be  filed,  showing  that 
the  plaintiff  in  the  action  is  the  owner  of  the  property  described 
in  the  writ  and  about  to  be  replevied,  or  that  he  is  then  lawfully 
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entitled  to  the  possession  thereof,  and  that  the  property  is  wrong- 
fully detained  by  the  defendant,  and  that  the  same  has  not 
been  taken  for  any  tax,  assessment  or  fine  levied  by  virtue  of 
any  law  of  this  State,  nor  seized  under  any  execution  or  attach- 
ment, nor  held  by  virtue  of  any  writ  of  replevin  against  such 
plaintiff. 

An  order  had  been  taken  on  the  magistrate  to  send  up  all 
the  papers  in  the  cause,  in  apparent  obedience  to  which  he 
transmitted  to  the  circuit  court,  on  the  8th  of  March,  1873,  a 
transcript  of  his  proceedings  and  papers,  which  consisted  of 
the  summons  in  replevin,  returned  "  served "  on  defendant, 
and  replevin  bond,  and  his  judgment  in  the  cause.  On  this 
same  eighth  day  of  March,  the  cause  was  called  for  trial, 
when  the  motion  was  made  to  dismiss  for  want  of  an  affi- 
davit. 

It  is  urged  against  the  motion  that  it  came  too  late,  as  sev- 
eral terms  of  the  court  had  passed,  and  no  motion  to  dismiss 
was  made  before  the  justice  of  the  peace. 

It  is  settled,  by  repeated  adjudications  of  this  court,  that 
defenses  or  motions  of  a  dilatory  character  must  be  made  at 
the  earliest  moment.  Was  this  "motion  so  made?  "We  think 
it  was.  The  defendant  was  not  obliged  to  appear  in  the  first 
instance  before  the  justice  of  the  peace.  He  might  have  been 
physically  unable  to  appear — he  might,  from  dire  necessity, 
have  been  compelled  to  be  absent.  This  being  the  defendant's 
right,  we  know  of  no  statute  or  adjudication  depriving  him  of 
this  ri^ht  or  curtailing  its  exercise. 

The  record  does  not  show  the  cause  was  called  for  trial  at 
any  day  or  term  before  March  8,  1873,  and  the  moment  the 
cause  was  called,  the  motion  to  dismiss  the  suit  was  made. 
No  continuance  had  been  moved  by  appellant;  for  aught  that 
appears,  the  cause  had  never  been  reached  or  called  until 
March  8. 

The  case  cited  by  appellee,  Tisdale  v.  Town  of  Minorik,  46 
111.  9,  holding  that  a  motion  to  dismiss  for  want  of  jurisdiction 
of  the  justice  of  the  peace  because  no  complaint  was  made 
in  writing,  comes  too  late  when  made  for  the  first  time  in  the 
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circuit  court — that  it  should  have  been  made  at  the  earliest 
moment  in  the  justice's  court — presupposes  there  was  an  ap- 
pearance of  the  defendant  ifi  the  justice's  court.  So  of  the 
case  of  Clifford  v.  Toivn,  of  Eagle ^  35  ib.  444,  the  inference 
is,  defendant  appeared  before  the  magistrate,  and  failed  to 
make  the  motion. 

It  is  well  settled,  nothing  is  to  be  presumed  in  favor  of  the 
jurisdiction  of  a  justice  of  the  peace.  His  transcript  and 
proceedings  before  him  must  show  on  their  face  he  had  juris- 
diction. Under  the  order  upon  him  to  return  all  the  papers 
in  this  cause,  he  returned  everything  before  him,  as  we  must 
presume,  and  among  the  papers  no  affidavit  such  as  the  statute 
requires,  nor  any  affidavit,  is  to  be  found.  Without  this  affi- 
davit the  magistrate  had  no  power  to  act.  The  affidavit  sets 
the  power  in  motion.  An  oath  taken  before  the  magistrate 
will  not  suffice.  There  must  be  an  affidavit,  an  oath  or  affirma- 
tion reduced  to  writing,  sworn  to  or  affirmed  before  some 
officer  having  authority  to  administer  an  oath,  and  it  must 
contain  all  the  statutory  requirements.  Nothing  short  of  that 
can  confer  jurisdiction  upon  the  magistrate.  StoTberg  v. 
OKnmackb,  50  111.  442. 

Since  no  law  makes  it  the  duty  of  a  defendant  to  appear  to 
a  summons  issued  by  a  magistrate,  his  non-appearance  should 
work  him  no  prejudice;  and  if  he  makes  a  motion  going  to 
the  jurisdiction,  at  the  earliest  moment,  in  the  circuit  court, 
he  is  in  time,  and  is  entitled  to  the  benefit  of  his  motion. 

In  this  case,  there  is  nothing  appearing  to  show  the  justice 
of  the  peace  had  jurisdiction.  Presumptively  he  had  no  ju- 
risdiction, as  there  is  no  affidavit  among  the  papers  sent  up, 
nor  does  it  appear,  in  any  way,  that  an  affidavit  was  ever  made 
before  the  summons  issued  in  replevin. 

In  our  judgment  the  principles  governing  the  action  of  for- 
cible entry  and  detainer  are  applicable  to  this.  Before  a  jus- 
tice of  the  peace  can  get  jurisdiction  in  that  action,  there 
must  be  a  complaint  made  in  writing,  and  sworn  to  by  the 
plaintiff.  When  that  is  done  the  power  of  the  justice  is  set 
in  motion.     Before  that,  he  has  no  power  whatever  to  act  in 
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the  premises  or  adjudicate.  This  court  said,  in  Center  v. 
Gihney,  71  111.  557,  filing  the  complaint  was  jurisdictional, 
but  the  objection  had  been  waited  by  the  party.  Here  has 
been  no  waiver,  and  no  pretense  of  a  waiver.  The  analogy 
seems  to  be  complete,  for  forcible  detainer  is  brought  to  re- 
cover the  possession  of  real  property,  and  replevin  to  regain 
possession  of  personal  property.  In  neither  case  can  a  justice 
of  the  peace  act  without  the  affidavit  required  by  the  statute. 
The  objection  was  made  by  the  defendant  at  the  first  practi- 
cable moment,  and  he  should  have  the  benefit  of  it. 

On  principle  and  authority  we  are  of  opinion  the  motion 
was  in  time,  and  should  have  been  allowed.  Refusing  to  allow 
the  motion  was  error,  and  for  the  error  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Edwaed  Mendell 
v. '  ■ 
Heney  B.  Kimball  et  al. 

1.  Default — setting  aside.  A  default  will  not  be  set  aside  although  the 
defendant  may  show  that  he  has  a  good  defense,  when  it  does  not  appear 
that  he  exercised  proper  diligence,  and  the  absence  of  his  attorney  is  no 
excuse  for  not  pleading  in  time.  The  negligence  of  the  attorney  is  that  of 
the  client. 

2.  Same — practice — counter  affidavits.  Upon  a  motion  to  set  aside  a 
default  counter  affidavits  should  not  be  received.  Such  a  motion  should  be 
heard  upon  ex  parte  affidavits,  and  they  should  be  strictly  scrutinized. 

3.  When  the  affidavits  upon  their  face  show  a  good  defense  upon  the 
merits,  and  a  valid  excuse  for  the  apparent  fault  of  the  defendant,  that  he 
and  those  acting  for  him  have  used  due  diligence  to  appear  and  plead,  the 
default  should  be  set  aside. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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Messrs.  Eldridge  &  Toitrtelotte,  for  the  appellant. 

Mr.  C.  M.  Hardy,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Judgment  in  this  case,  against  appellant,  was  entered  by 
default,  on  September  23,  1874,  for  $590.  At  the  same  term, 
and  but  a  few  days  after,  the  appellant  moved  to  set  aside  the 
judgment  and  default,  and  for  leave  to  plead. 

This  motion  was  overruled,  and  the  only  point  made  here 
by  appellant  is,  that  the  court  erred  in  overruling  his  motion 
to  set  aside  the  judgment  by  default. 

We  regret  that  we  are  compelled  to  affirm  this  judgment. 
The  affidavits  filed  by  appellant  in  support  of  this  motion 
show  satisfactorily  that  he  had  a  good  defense  upon  the  merits, 
but  he  fails  to  show  the  exercise  of  proper  diligence  on  his 
part.  The  only  excuse  presented  for  failing  to  appear  in  apt 
time,  and  make  defense,  is  the  fact  that  the  attorney  appellant 
had  employed  to  attend  to  his  defense  was  out  of  the  city,  and 
had  been  for  some  twenty  days.  No  excuse  is  offered  for  the 
negligence  of  the  attorney.  The  negligence  of  the  attorney 
is,  in  so  far  as  concerned  the  court,  the  negligence  of  the  cli- 
ent. The  public  service,  the  successful  transaction  of  business, 
requires  the  enforcement  of  wholesome  general  rules,  although 
hardship  may  be  the  result  in  some  cases.  The  court  below 
was  fully  warranted  in  refusing  to  allow  the  motion,  upon  the 
ground  that  no  sufficient  excuse  vifes  shown  for  the  failure  to 
appear  and  plead  in  apt  time. 

The  record  in  this  case  shows  that  counter  affidavits  were 
read  by  plaintiffs  on  the  hearing  of  the  motion  to  set  aside  this 
default.  This  is  a  vicious  practice.  Courts  can  not  do  justice 
to  parties  in  thus  trying  the  merits  upon  affidavits,  when  the 
affiants  are  not  subject  to  cross-examination.  Such  motions 
should  be  determined  upon  the  ex  parte  affidavits  in  support 
of  the  motion,  and  they  should  be  strictly  scrutinized. 

"When,  however,  such  affidavits  upon  their  face  show  a  valid 
excuse  for  the  apparent  fault  of  the  defendant,  that  he  and 
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those  who  act  for  him  have  used  due  diligence  to  appear  and 
plead,  and  that  defendant  has  a  good  defense  upon  the  merits, 
the  default  should  be  set  aside.  All  this  must  be  left  to  the 
discretion  of  the  court  before  which  the  proceedings  are  had, 
and  the  exercise  of  this  discretion  will  not  be  reviewed  here, 
unless  it  has  been  palpably  abused. 

Judgment  affirmed. 


Frederick  Taylor  et  al. 
Benjamin  R.  Frohock. 

Contract — lease  construed.  Where  a  landlord  leased  a  farm  for  five 
years,  if  not  sold,  reserving  an  annual  rent,  payable  in  two  equal  payments 
during  each  year,  and  the  lease  provided  that  if  the  landlord  sold  the  prem- 
ises to  any  third  party,  he  should  pay  reasonable  damages  to  the  tenant, 
who  was  to  give  possession  to  plow,  and  haul  manure,  etc  ,  as  soon  as  his 
crops  were  gathered,  it  was  held,  that  two  modes  were  provided  for  termin- 
ating the  term, — by  lapse  of  time,  and  by  sal6  of  the  premises  by  the  land- 
lord to  a  third  person,  and  that  the  "reasonable  damages"  he  was  to  pay  in 
the  latter  event,  meant  in  case  the  tenancy  was  terminated  before  the  end  of 
any  one  year ;  and  also  that  when  it  was  so  terminated  at  the  end  of  a  year, 
the  tenant  was  not  entitled  to  recover  any  damages  whatever. 

Appeal  from  the  Circuit  Court  of  Carroll  county ;  the  Hon. 
W.  ~W.  Heaton,  Judge,  presiding. 

Messrs.  Armour  &  Shaw,  for  the  appellants. 

Mr.  C.  B.  Smith,  for  the  appellee. 

On  the  fifth  day  of  March,  1874,  Benjamin  R.  Frohock 
leased  to  Frederick  Taylor,  Alexander  C.  Howe,  and  Joseph 
B.  Taylor,  a  farm  described  in  the  written  agreement  signed 
by  the  parties,  in  which  was  reserved  an  annual  rent  "  for  the 
term  of  five  years  from  the  above  date,  if  not  sold,  said  rent 
to  be  paid  in  two  equal  payments,  one-half  to  be  paid  on  the 
first  day  of  October,  and  the  other  half  on  the  first  day  of 
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April,  annually.  If  the  above  premises  be  sold  to  any  other 
individual  but  the  parties  of  the  second  part,  the  party  of  the 
first  part  to  pay  reasonable  damages  to  the  parties  of  the  sec- 
ond part,  they  to  give  possession  to  plow,  and  haul  manure, 
etc.,  as  soon  as  their  crops  are  gathered."  Defendants  took 
possession  under  this  contract,  and  occupied  the  premises  until 
March,  1875,  when,  on  demand  being  made — the  farm  in  the 
meantime  having  been  sold  to  a  third  party — they  surrendered 
the  premises  to  the  purchaser  on  the  request  of  the  landlord. 

This  action  was  afterwards  brought  by  plaintiff  against  de- 
fendants to  recover  the  last  installment  of  rent  for  the  year 
defendants  occupied  the  farm.  As  a  defense  defendants  claim 
damages  by  way  of  set-off  and  recoupment,  which  they  insist 
resulted  to  them  from  the  termination  of  the  tenancy  before 
the  expiration  of  the  five  years  mentioned  in  the  contract. 

On  the  trial,  defendants  offered  to  prove  that  at  the  time 
they  surrendered  possession,  the  rental  value  of  the  premises 
for  the  remainder  of  the  term  of  five  years  was  worth  more 
than  the  money  they  were  required  to  pay  by  the  lease,  and 
the  labor  they  were  to  perform  under  the  lease;  also,  to  prove 
they  were  put  to  inconvenience  and  expense  in  leasing  another 
farm,  and  in  removing  to  it;  and  that  it  required  a  larger 
amount  of  rent  than  they  had  agreed  to  pay  under  this  lease, 
to  secure  the  use  of  less  valuable  premises;  also,  that  they 
had  incurred  expense  in  procuring  tools  and  farming  imple- 
ments to  farm  the  premises  of  plaintiff  for  the  full  term  of 
five  years,  which  were  less  valuable  by  reason  of  the  earlier 
termination  of  th$  tenancy;  and,  also,  defendants  offered  to 
prove  the  rental  value  of  the  premises  had  increased  after  the 
making  of  the  lease,  and  the  amount  of  such  increase;  but 
the  court  excluded  the  testimony  so  offered,  and  defendants 
have  preserved  their  exceptions  to  such  ruling. 

Defendants  were  permitted  to  prove  that  when  they  gave 
up  the  farm  they  had  on  it  corn-stalks  and  husks  in  good 
condition  for  food  for  cattle  and  horses,  which  they  were  com- 
pelled to  abandon,  and  that  it  cost  them  about  $70  to  buy 
fodder  for  their  stock  on  the  farm  to  which  they  removed,  all 
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of  which  they  would  have  saved  had  they  been  permitted  to 
remain  on  the  demised  premises. 

The  jury  found  the  issues  for  plaintiff,  and  assessed  his 
damages  at  $406.41.  On  overruling  the  motion  entered  for  a 
new  trial,  the  court  rendered  judgment  upon  the  verdict,  and 
defendants  bring  the  case  to  this  court  on  appeal. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  questions  raised  on  this  record  may  be  readily  deter- 
mined on  ascertaining  the  meaning  of  the  written  agreement 
between  the  parties  concerning  the  demised  premises.  The 
falacy  of  the  position  taken  by  defendants  lies  in  the  assump- 
tion, the  contract  of  leasing  was  for  an  absolute  term  of  five 
years.  Such  was  not  the  case.  Two  modes  of  putting 
an  end  to  the  tenancy  were  agreed  upon — one  by  the  lapse  of 
a  definite  period,  and  the  other  on  a  sale  of  the  premises 
being  made.  One  mode  determined  the  duration  of  the 
tenancy  as  certainly  as  the  other,  and  on  the  happening  of 
either  contingency  the  tenants  were  obliged  to  surrender  pos- 
session. The  premises  were  previously  sold,  but  no  demand 
was  made  for  possession  until  the  close  of  the  first  farming 
year,  about  the  first  of  March,  at  which  time  defendants  sur- 
rendered possession  of  the  demised  premises,  as  was  their 
duty  under  the  agreement. 

It  was  provided,  should  the  farm  be  sold  to  any  other  per- 
son than  defendants,  in  that  event  plaintiff  was  to  pay  them 
"  reasonable  damages,"  and  defendants  were  to  "  give  posses- 
sion to  plow,  and  haul  manure,  etc..  as  s^on  as  their  crops 
were  gathered."  The  term  "  reasonable  damages  "  is  indefi- 
nite, as  its  meaning,  and  what  the  parties  really  understood 
by  its  use,  is  a  matter  for  construction  in  the  light  of  all  the 
circumstances  surrounding  them.  It  will  be  observed  the  de- 
mand which  terminated  the  tenancy,  after  the  sale  of  the 
premises,  was  not  made  until  the  end  of  the  first  year,  after 
the  crops  raised  the  previous  year  had  matured  and  been  har- 
vested. Defendants  were  therefore  subjected  to  no  more  in- 
convenience in  moving  and  securing  another  farm  than  they 
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would  have  been  at  the  expiration  of  five  years,  had  the  ten- 
ancy endured  that  length  of  time.  There  would  be  just  as 
much  propriety  in  claiming  for  expenses  of  moving  and  secur- 
ing another  farm,  at  the  end  of  five  years,  as  at  the  end  of  the 
first  year,  when  the  tenancy  was  determined  in  a  mode  to 
which  defendants  had  previously  given  their  consent.  And 
because  of  the  happening  of  the  contingency  which  sooner 
put  an  end  to  the  tenancy,  we  do  not  understand  on  what 
principle  any  claim  arises  in  favor  of  defendants  for  the  in- 
creased rental  value  of  the  premises  for  the  period  of  five 
years.  As  we  have  seen,  the  tenancy  was  terminated  at  the 
end  of  one  year,  in  consequence  of  the  sale  of  the  farm,  as 
lawfully  as  it  could  have  been  at  the  end  of  the  five  years  by 
the  lapse  of  time.  That  was  the  agreement,  and  by  it  defend- 
ants are  concluded. 

It  will  be  perceived  the  terms  employed  in  the  written  lease 
show  it  was  within  the  contemplation  of  the  parties  the  ten- 
ancy might  be  brought  to  an  end  by  the  sale  of  the  premises 
in  the  midst  of  the  season  for  raising  and  maturing  crops. 
This  is  evident,  from  the  fact,  it  is  provided  defendants  shall 
"  give  possession  to  plow,  and  haul  manure,  etc.,  as  soon 
as  their  crops  are  gathered."  It  is  in  that  connection,  and  in 
view  of  such  possible  contingency,  plaintiff  agreed  to  pay 
defendants  "  reasonable  damages  "  for  giving  up  the  premises. 
Evidently  defendants  were  contracting  against  being  dispos- 
sessed before  their  crops  were  matured  in  any  given  year,  and 
in  the  event  they  were  so  dispossessed,  as  they  were  liable  to 
be  under  the  terms  of  the  agreement,  it  was  agreed  they  should 
be  paid  their  "  reasonable  damages."  That,  it  seems  to  us,  is 
the  plain  meaning  of  the  contract.  "Whether  it  works  a  hard- 
ship, is  not  a  matter  for  our  consideration.  Against  the  hard- 
ship of  one's  own  contract,  if  fairly  entered  into,  concerning  a 
matter  about  which  it  is  lawful  to  contract,  it  is  not  in  the 
power  of  courts  to  relieve.  It  only  remains  to  declare  the 
meaning,  and  when  that  is  done  it  measures  and  determines 
the  rights  and  liabilities  of  the  parties  under  such  contracts. 
In  the  case  at  bar  it  is  but  just  defendants  should  be  required 
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to  perform  their  contract  as  they  made  it.  It  will  be  pre- 
sumed plaintiff  would  not  have  entered  into  it  had  it  not  been 
subject  to  the  conditions  therein  written.  Be  that  as  it  may, 
it  is  the  contract  of  the  parties,  deliberately  and  understand- 
ingly  executed,  and  by  it  they  are  bound. 

Under  this  construction  of  the  contract  the  rulings  of  the 
court  in  the  exclusion  of  testimony  offered  by  defendants  were 
proper.  The  court  adopted  the  true  rule  for  ascertaining  the 
damages,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

I  am  unable  to  concur  in  the  construction  given  to  the  con- 
tract in  this  case.  By  the  words  of  the  contract  Frohock  let 
the  farm  to  the  Taylors  "  upon  the  following  conditions  : " 
The  Taylors  "  agree  to  pay "  Frohock  nine  hundred  and 
sixty  dollars  jper  year  "for  the  term  of  five  years  from  the  above 
date,"  (March  5, 1874,)  "  if  not  sold.'.'  If  sold,  Frohock  '-agrees 
to  pay  reasonable  damages  to"  the  Taylors,  "they  to  give  pos- 
session to  plow,  and  haul  manure,  etc.,  as  soon  as  their  crops 
are  gathered."  To  me  it  is  plain,  that  in  case  of  sale,  the  Tay- 
lors were  not,  by  the  contract,  to  surrender  the  property,  in 
case  of  sale,  until  the  end  of  the  year  in  which  such  sale  should 
occur.  The  renting  was  by  the  year.  The  tenants  were  not  to 
pay  rent  for  any  fraction  of  the  year — at  the  rate  of  $960  a 
year — but  they  were  to  pay  "  $960  for  each  year."  No  pro- 
vision is  made  for  paying  rent  for  any  fraction  of  a  year. 
Besides,  the  provision  that  the  Taylors  were,  in  case  of  sale, 
to  give  a  qualified  possession,  for  the  remnant  of  that  year, 
after  their  crops  were  gathered,  shows  that  in  no  case  were 
the  Taylors  to  leave  the  farm,  except  at  the  end  of  some  given 
year.  The  language  is,  the  Taylors,  in  case  of  sale,  are  "  to 
give  possession  to  yplov),  and  haul  manure,  etc.,  as  soon  as 
their  crops  are  gathered."  Plainly,  all  this  means  that  in  case 
of  sale,  during  any  given  year,  the  Taylors  were  to  retain  the 
possession  to  the  end  of  that  year,  and  pay  $960  for  that  year; 
but  they  were  to  permit  Frohock,  or  his  vendee,  to  have  a 
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qualified  possession  for  the  remnant  of  the  year  after  their 
crops  were  saved — possession  enough  to  enable  Frohock,  or 
his  vendee,  "  to  plow,  and  haul  manure,"  and  make  other  ap- 
propriate preparation  for  the  cultivation  of  the  farm  the  en- 
suing year.  It  follows,  that  when  Frohock  agreed,  in  case  of 
sale,  "  to  pay  reasonable  damages  to  "  the  Taylors,  no  reference 
could  have  been  had  to  damages  which  the  tenant  might  suffer 
by  being  compelled  to  surrender  in  the  midst  of  the  current 
year,  for  no  surrender  was  contemplated  by  the  parties.  From 
all  the  words  of  this  contract,  no  damages  were  provided  for 
an  unseasonable  dispossessing  of  the  tenants  suddenly  in  the 
midst  of  any  current  year.  The  words  are,  "  if  the  premises 
be  sold,"  Frohock  "  agrees  to  pay  reasonable  damages."  Dam- 
ages for  what?  Plainly  for  what  he  might  lose  by  reason  of 
the  fact  of  the  sale.  In  other  words,  the  rent,  for  a  term  of 
Rve  years,  was  fixed  at  $960  per  year,  with  a  reservation  on 
the  part  of  the  landlord,  by  a  sale,  to  end  the  term  at  the  end 
of  any  given  year;  but  in  such  case  he  would  pay  the  Taylors 
any  reasonable  damages  resulting  to  them  from  the  fact  of  the 
sale  and  the  shortening  of  the  term.  Whatever  the  leasehold 
estate  of  the  tenant  (assuming  the  term  as  five  years)  was 
worth,  if  anything,  more  than  the  rent  reserved  for  that  term, 
is  the  true  measure  of  the  damages.  The  contract,  thus  con- 
strued, is  reasonable  and  mutual.  It  gave  a  fixed  basis  for  the 
parties  to  fix  the  annual  rent  at  a  fair  price.  As  construed  by 
this  court,  the  contract  is  unreasonable  and  lacks  mutuality. 
How  could  the  parties  fix  a  reasonable  rent  for  an  uncertain 
time?  It  could  not  be  done;  for  no  estimate  could  be  made 
as  to  when  the  term  would  end.  For  this  reason  it  was  left 
open,  under  the  provision  that  if  the  landlord  should  sell,  the 
tenant  should  lose  nothing  thereby,  but  should  have  damages 
enough  (if  any  were  needed)  to  make  him  as  well  off  as  if  he 
kept  for  the  full  five  years. 
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"William  Wallace 

v. 

William  O.  Caepenter  et  al. 

1.  Statute  of  Frauds — contribution  for  money  advanced  to  purchase 
land.  Where  two  or  more  persons  purchase  land,  agreeing  to  take  the  title 
in  the  name  of  one  of  them,  who  agrees  to  advance  the  first  payment,  if  the 
title  should  fail  the  others  will  be  liable  to  him  for  contribution,  and  the 
Statute  of  Frauds  can  not  be  interposed  as  a  defense. 

2.  Resulting  trust — Statute  of  Frauds.  Where  four  persons  agree  to 
purchase  land  on  a  speculation,  and  for  convenience  in  selling  the  contract 
is  taken  in  the  name  of  one,  who  by  agreement  with  the  others  furnishes 
the  first  payment,  and  he  afterwards  disposes  of  the  land  for  a  profit,  a  re- 
sulting trust  will  arise  by  operation  of  law  in  favor  of  the  others  in  the 
profits  so  realized,  and  may  be  enforced  in  equity  although  there  is  no  writ- 
ten evidence  to  show  the  respective  rights  of  the  parties. 

3.  Same— fraud.  Where  four  persons,  by  a  verbal  agreement  as  between 
themselves,  bought  a  tract  of  land  for  speculation,  and  had  the  contract  of 
purchase  taken  in  the  name  of  one  to  enable  him  lo  sell  when  he  could  re- 
alize a  profit,  which  he  did,  and  he  and  two  of  the  others,  by  agreement, 
concealed  the  fact  from  the  fourth,  and  informed  him  that  the  purchase  had 
fallen  through  by  reason  of  a  defect  in  the  title,  and  the  two  agreed  with 
the  party  holding  the  contract  to  pay  him  one-third  of  the  profits  for  selling, 
it  was  held,  that  owing  to.  the  fraud  practiced  on  the  fourth  party,  the  one 
selling  could  claim  no  benefit  growing  out  of  the  fraudulent  agreement  in 
which  he  participated,  and  the  fourth  party  thus  sought  to  be  defrauded 
was  entitled  to  one-fourth  the  profits  arising  from  the  sale. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
"W.  W.  Farwell,  Judge,  presiding. 

Mr.  I.  ~N.  Stiles,  and  Mr.  Farltn  Q.  Ball,  for  the  appellant. 
Messrs.  Grant  &  Swift,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

In  the  latter  part  of  January,  1868,  Wallace,  "Wm.  Car- 
penter, Augustus  A.  Carpenter  and  Hall,  finding  an  80-acre 
tract  of  land  lying  in  or  near  Chicago,  for  sale  at  $90  per  acre, 
agreed  with  each  other  to  buy  the  same  on  speculation — each 
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to  pay  one-quarter  of  the  expenses  of  the  purchase,  and  each 
to  have  one-quarter  of  the  land,  or  the  proceeds  of  the  sale 
thereof,  and  that,  for  convenience  in  case  of  sale,  the  contract 
of  purchase  and  deed  should  be  made  in  the  name  of  ¥m.  O. 
Carpenter. 

The  contract  of  purchase  was  made  in  the  name  of  ¥m.  O. 
Carpenter.  One-third  of  the  price  was  to  be  paid  and  the 
deed  made  as  soon  as  the  vendor  should  produce  an  abstract 
showing  title,  and  the  remaining  part  of  the  purchase  money 
was  to  be  paid  in  two  equal  annual  instalments.  It  was  supposed 
it  would  require  some  three  or  four  weeks  to  prepare  the  abstract 
and  title  papers,  and  $250  of  the  first  payment  was  advanced 
as  earnest  money.  ¥m.  O.  Carpenter  furnished  this  earnest 
money,  and  advanced  it  in  behalf  of  himself  and  the  other 
parties,  respectively,  interested  in  the  purchase. 

Wallace  lived  in  Ohio,  and  went  home  to  provide  money 
for  his  share  of  the  first  payment.  There  is  some  dispute  as 
to  the  time  in  which  he  was  to  furnish  this  money.  Wallace 
says  that  Carpenter  agreed  to  advance  this  money  for  him, 
and  he  was  to  refund  it  in  two  months.  Hall's  recollection  is, 
that  he  was  to  refund  it  in  three  months,  and  the  Carpenters 
both  testify  that  it  was  to  be  forwarded  in  18  days;  but  in  the 
view  we  take  of  the  case,  this  is  an  immaterial  question. 
Assuming  the  view  of  the  Carpenters  to  be  correct,  it,  at  most, 
left  Wallace  under  promise  to  advance  one-quarter  of  the 
money  from  time  to  time  necessary  to  fulfill  the  contract  of 
purchase. 

On  the  13th  of  February,  1868,  a  sale  of  their  interest  in 
this  property  was  effected,  at  an  advance  of  $4800,  to  Ford 
and  Keisler,  the  purchasers  to  assume  and  pay  all  the  pay- 
ments upon  the  purchase  of  the  parties  to  this  suit,  and  $1000 
of  this  profit  was  paid,  as  earnest  money,  into  the  hands  of 
Wm.  O.  Carpenter.  At  this  time,  the  abstract  and  title 
papers,  in  execution  of  the  original  purchase,  had  not  been 
prepared.  Soon  after  this,  the  abstract  was  completed,  and 
the  land  passed  from  the  hands  of  Wm.  O.  Carpenter  to  the 
second  purchasers,  at  a  profit  of  $4800,  the  first  purchasers 
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being  relieved  of  all  their  payments  and  having  refunded  the 
$250  of  earnest  money  paid  at  the  beginning  of  these  transac- 
tions. 

After  the  contract  of  sale  to  Ford  and  Keisler,  and  the 
receipt  of  the  $1000  of  earnest  money  on  the  contract,  but 
before  the  transfer  was  entirely  completed,  Vm.  O.  Carpenter, 
with  the  consent  of  Augustus,  his  brother,  wrote  a  letter  to 
Wallace,  telling  him  there  was  an  incurable  defect  in  the  title, 
and  that  the  trade  had  either  fallen  through  or  would  fall 
through,  and  that  he  need  not  send  his  $600,  or  that  it  was 
well  he  had  not  sent  it.  (There  is  some  dispute  about  the  true 
version  of  this  letter,  but  it  is  wholly  immaterial  which  of  the 
alternatives  above  was  its  true  tenor.) 

Wallace  was  never  in  default,  in  any  view  of  the  case.  He 
was  in  no  default  to  the  Carpenters  in  refunding  to  them 
money  which  they  expected  to  advance,  for  they  advanced  no 
money  and  had  no  claims  upon  him  giving  them  a  right  to 
demand  to  have  money  refunded. to  them.  He  was  in  no 
default  to  the  original  vendor,  for  all.  payments  to  him  were 
promptly  met  out  of  the  proceeds  of  the  Turner  sale,  and  one- 
fourth  of  these  proceeds,  in  equity,  belonged  to  Wallace.  He 
was  guilty  of  no  default  whatever.  Wallace,  being  thus  mis- 
led, rested  in  ignorance  of  the  true  state  of  affairs  until  in  July, 
1S70,  and  supposed  that  the  purchase  had  never  been  consum- 
mated, and  this  although  he  visited  the  Carpenters  in  April, 
1868,  and  afterwards  removed  to  Chicago,  where  he  saw  them 
frequently  and  had  other  business  transactions  with  them. 

The  fruits  of  this  speculation  ($4800)  was,  early  in  1868, 
paid  to  Wm.  O.  Carpenter,  and  divided  equally  between  Hall, 
Wm.  Carpenter  and  Augustus  Carpenter,  each  taking  $1600. 

After  the  discovery  of  this  fraud,  Wallace  filed  his  bill  in 
chancery,  claiming  relief.  The  application  was  resisted  below 
by  the  Carpenters,  upon  the  ground  that  the  contract  between 
the  parties  was  void  under  the  Statute  of  Frauds,  and  the 
court  below  so  held,  and,  on  the  hearing,  dismissed  the  bill, 
and  complainant  appeals. 
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In  this  we  think  the  court  erred.  The  $250  of  earnest 
money  was  paid  by  ¥m.  0.  Carpenter  in  behalf  of  himself 
and  each  of  the  other  parties — that  is,  he  advanced  for  each 
of  them,  at  his  request,  $62.50,  and  for  his  use;  and  if  it  had 
turned  out  that  the  original  vendor  had  no  title,  and  he  had 
failed  to  refund  this  earnest  money,  William  could  have  com- 
pelled contribution  by  each  of  the  others  of  $62.50,  and  in  a 
proceeding  for  that  purpose  the  Statute  of  Frauds  could  not 
have  been  interposed.  In  contemplation  of  law,  one-quarter 
of  that  earnest  money  was  the  money  of  Wallace,  the  com- 
plainant, for  he  at  once  became  liable  to  pay  that  amount  to 
Wm.  O.  Carpenter.  A  resulting  trust  in  his  favor  grew,  by 
operation  of  law,  out  of  the  transaction,  which  entitled  him  to 
one-quarter  of  all  the  benefits  growing  out  of  that  payment. 
The  benefits  which  did  grow  out  of  that  payment  were  the 
profits  of  $4800. 

In  the  arrangement  for  the  last  sale,  the  Carpenters  agreed 
to  allow  a  compensation  to  Hall  for  finding  the  second  pur- 
chasers. In  consideration  of  his  services  in  that  regard,  the 
Carpenters  agreed  to  allow  him  one- third,  instead  of  one-quar- 
ter, of  these  profits,  and  promised  that  they  would  take  care 
of  Wallace.  Hall  swears  that,  either  then  or  afterwards,  he, 
at  the  request  of  the  Carpenters,  promised  to  keep  the  matter 
a  secret  from  Wallace.  Afterwards,  he  was  advised  of  the 
fraudulent  letter  written  to  Wallace.  If  this  contract  to  allow 
Hall  a  compensation  for  finding  a  purchaser  had  been  made  in 
good  faith  by  Wm.  O.  Carpenter,  Wallace  might  have  been 
bound  by  it.  The  fair  inference,  from  his  conduct  in  allowing 
the  title  to  be  taken  in  the  name  of  Wm.  O.  Carpenter,  is,  that 
Carpenter  was  to  exercise  a  discretion  as  to  the  sale  of  the 
property,  and  complainant  could  not  claim  a  part  of  the  pro- 
ceeds of  the  sale  without  ratifying  the  acts  of  Wm.  O.  Car- 
penter, done  in  good  faith,  in  accomplishing  the  result;  and 
this  arrangement  with  Hall,  according  to  Hall's  testimony, 
was  a  part  of  the  transaction  of  the  last  sale,  and,  in  fact,  the 
foundation  of  it.  Augustus  Carpenter  swears  that  the  arrange- 
ment to  give  Hall  one-third,  instead  of  one-fourth,  of  the 
38— 85th  III. 
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profits,  was  not  made  until  after  the  letter  was  written  to  Wal- 
lace. ¥m.  O.  Carpenter  also  testifies  that  the  final  arrange- 
ment to  let  Hall  have  one-third,  was  after  the  false  letter  was 
written  to  Wallace,  and  that,  at  that  time,  Hall  promised 
secrecy  toward  Wallace. 

Under  all  the  circumstances,  we  think  that  Hall  can  not  be 
regarded  as  free  from  participation  in  this  fraud.  It  is  a  fact 
that  the  arrangement  to  give  him  one-third  of  the  profits 
was  based,  in  part,  upon  his  promise  to  keep  secret  the  fraud 
being  practiced  upon  Wallace.  Hall  can  claim  nothing  by 
such  an  agreement. 

Under  the  circumstances,  Wallace  is  entitled  to  a  decree 
against  all  the  defendants  for  one-quarter  of  the  profits  made 
out  of  the  transaction,  with  interest  upon  each  instalment 
received  by  the  defendants,  from  the  time  received. 

The  decree  is  reversed,  and  the  suit  remanded  with  direction 
to  enter  a  decree  as  here  stated,  and  to  state  an  account  so  as 
to  ascertain  the  exact  amount  due  to  Wallace  upon  this  rule, 
and  thus  grant  him  relief. 


Mr.  Justice  Scott  dissenting. 


Decree  reversed. 


The  City  of  Chicago 

v. 
Charles  Huenerbein. 

1.  Measure  of  damages— depriving  party  of  use  of  land.  Where  land 
is  wrongfully  overflowed  so  as  to  deprive  the  owner  of  its  use,  the  true 
measure  of  damages  is,  its  fair  rental  value.  .The  supposed  value  of  what 
might  have  been  raised  on  the  same  had  it  been  cultivated,  less  the  cost  of 
cultivation  and  marketing,  is  too  remote  ard  speculative. 

2.  Former  decision.  The  rule  as  to  the  measure  of  damages  announced 
in  The  Chicago  and  Hock  Island  R.R.  Co.  v.  Ward,  16  111.  522,  has  not  been 
followed  in  subsequent  cases.  In  that  case  the  crop  on  the  land  was  planted 
and  partly  matured  when  destroyed,  and  it  has  no  application  to  a  case 
where  no  crop  was  ever  planted. 
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Mr.  Francis  Adams,  for  the  appellant. 
Mr.  T.  A.  Moran,  for  the  appellee.  * 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  case,  against  the  city  of  Chicago,  to 
recover  damages  produced  by  throwing  stone,  earth,  etc.,  into 
the  mouth  of  a  small  stream  that  usually  discharged  into  the 
canal,  whereby  water  was  dammed  and  flowed  back  on  the 
land,  and  six  or  seven  acres  could  not  be  planted  or  culti- 
vated during  the  years  1871,  1872  and  1873.  The  court  be- 
low permitted  appellee  to  prove  that  if  the  land  had  been 
planted  with  potatoes,  the  ground  would  have  yielded  two  hun- 
dred bushels  to  the  acre,  and  that  they  would  have  sold  at 
about  an  average  of  seventy  cents  per  bushel  when  matured, 
and  that  it  would  have  cost  about  $35  per  acre  to  plant, 
cultivate  and  market  the  potatoes.  And  thus  it  was  claimed 
that  the  land  would  have  yielded  in  the  aggregate  near  3,550 
bushels,  and  would  have  sold  for  a  much  larger  sum  than  was 
found  by  the  jury. 

On  this  evidence  the  jury  found  a  verdict  for  plaintiff  for 
the  sum  of  $1,250,  and  the  court,  after  overruling  a  motion 
for  a  new  trial,  rendered  judgment  on  the  verdict,  and  the 
city  appeals. 

The  damages  in  this  case  are  excessive,  and  the  judgment 
must  be  reversed.  The  rule  for  the  assessment  of  damages 
was  wrong.  In  cases  of  this  character  the  true  measure  is  the 
fair  rental  value  of  the  ground  which  was  overflowed,  and  not 
the  possible,  or  even  the  probable  profits  that  might  have  been 
made,  had  the  land  not  been  overflowed.  Such  damages 
are  too  remote  and  speculative,  depending  on  too  large  a  va- 
riety of  contingencies  which  might  never  have  happened. 
The  result  of  the  application  of  the  rule  in  this  case  shows  its 
wrong  and  injustice.  Hence  the  rule  adopted  gave  appel]ee 
nearly  $74  per  acre  as  an  annual  rent.  This  manifests  the 
incorrectness  of  the  rule. 
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But  the  case  of  the  Chicago  and  Bock  Island  B.  B.  Co.  v. 
Ward,  16  111.  522,  is  referred  to,  as  sustaining  the  rule  adopted 
by  the  court  below.  That  case,  in  some  of  its  features,  is  like 
the  case  at  bar.  In  that  case  it  was  held,  the  proof  of  the 
average  value  of  the  crop  at  maturity  was  proper,  as  a  means 
of  ascertaining  its  value  when  destroyed.  But  there,  the  crop 
was  planted,  and  partly  if  not  fully  cultivated  when  destroyed, 
whilst  here  no  crop  was  ever  planted,  nor  was  any  preparation 
made  to  plant  the  ground.  It  was  overflowed  before  the 
planting  season  had  arrived.  But  even  if  the  principle  there 
announced  is  broad  enough  to  embrace  the  rule  adopted  in 
this  case,  we  must  hold  that  it  should  not  be  adopted  as  the 
measure  of  damages.  We  see  that  it  has  produced  wrong 
and  injustice.  The  rule  announced  in  that  case  has  not  been 
followed  in  subsequent  cases.  See  Olmstead  v.  Burke,  25  111. 
86,  Cilley  v.  Haiokins,  48  111.  308,  Green  v.  Williams,  45 
111.  206,  and  Chapman  v.  Kirby,  49  111.  211. 

Inasmuch  as  this  land  was  not  planted,  and  no  one  could 
know  or  calculate  with  any  degree  of  certainty  what  such  a 
crop  would  have  produced  had  the  ground  been  planted,  the 
onlv  certain  measure  of  damages  is  the  rental  value  of  the  land 
thus  overflowed,  and  the  use  of  which  appellee  was  deprived. 
Any  other  is  speculative  and  uncertain.  Crops  not  planted 
are  not  in  existence,  and  if  planted  are  liable  to  so  large  a 
number  of  contingencies  and  accidents,  that  what  they  may 
yield  can  only  be  a  matter  of  conjecture ;  and  what  land  might 
produce,  and  what  the  crop  would  sell  for  when  produced,  is 
too  uncertain  to  be  adopted  as  a  rule  for  the  measure  of  dam- 
ages when  a  person  has  been  deprived  of  the  use  of  land. 

Objections  have  been  urged  to  the  declaration,  but  leave  is 
given  to  appellee,  if  he  choose,  to  amend,  so  as  to  remove  the 
objections  urged. 

For  the  error  indicated,  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 


Cathaklne  Paeis 

V. 

Thomas  Lewis. 

1.  Payment  of  taxes — appointment  of  agent  to  pay  taxes  may  be  by 
parol.  An  agent  for  the  payment  of  taxes  may  be  appointed  by  parol.  A 
request  by  letter  or  orally  is  sufficient  to  authorize  the  person  requested  to 
act,  and  a  payment  of  taxes  made  pursuant  to  such  request  would  be  a  pay- 
ment by  the  person  making  the  request. 

2.  Same — presumption  as  to  agency  of  person  paying  taxes  on  land  of 
another.  It  is  not  indispensable  that  an  express  request  to  act  should  be 
proved,  but  it  may  be  inferred  from  circumstances ;  as,  for  instance,  when 
the  proof  shows  the  payment  of  taxes  by  a  person  not  claiming  any  interest 
in  the  land,  and  his  subsequent  compensation  therefor  by  the  owner,  the 
presumption  is  the  payment  was  made  for  the  owner,  and  that  the  person 
was  his  agent  in  making  it. 

3.  Same — abbreviations  in  tax  receipts.  The  courts  will  take  notice, 
without  proof,  of  the  meaning  of  initials  usually  used  in  the  description  of 
land  in  tax  receipts,  such  as  "  W  %  "  f°r  "  west  half,"  "  N  W  "  for  "  north- 
west quarter,"  "T  37  N,"  for  "township  thirty-seven  north,"  etc. 

4.  Tax  receipts — defective  description  of  land.  Where  the  description 
of  land  in  a  tax  receipt  is  clearly  defective,  the  objection  may  be  overcome 
by  parol  evidence  which  shows  with  reasonable  certainty  that  the  payment 
for  which  the  receipt  was  given  was  in  fact  made  on  the  land  in  controversy. . 

5.  Good  faith.  Where  a  party  has  paid  the  taxes  on  land,  to  which  he 
has  claim  and  color  of  title  acquired  in  good  faith,  for  seven  successive 
years,  and  such  title  subsequently  passes  into  one  who  acquires  it  in  bad 
faith,  and  afterwards  passes  to  another  who  acquires  it  in  good  faith,  and 
without  any  notice  of  the  bad  faith  of  the  prior  owner,  such  bad  faith  can 
not  relate  back  to  and  affect  the  title  and  payment  of  taxes  of  the  first  owner, 
nor  preclude  the  last  owner  in  good  faith  from  relying  upon  the  title  vested 
in  the  first  owner  and  transmitted  to  him,  although  coming  through  one 
claiming  in  bad  faith. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Daniel  L.  Shorey,  for  the  appellant. 
Messrs.  McDaid  &  Wilson,  for  the  appellee. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court: 

Petition  was  filed  bj  appellee  in  the  court  below  to  establish 
his  title  to  a  certain  eighty  acres  of  land  in  Cook  county,  under 
the  10th  section  of  the  act  in  force  July  1,  1872,  "to  remedy 
the  evils  consequent  upon  the  destruction  of  any  public  record 
by  fire  or  otherwise."  Laws  of  1871-2,  p.  652.  (Rev.  Stat. 
1874,  p.  841.)  Answer  and  petition  in  the  nature  of  a  cross- 
bill were  filed  by  appellant,  setting  up  title  in  himself.  The 
court,  on  hearing,  decreed  in  favor  of  appellee. 

The  only  question  necessary  to  be  considered  is  the  suffi- 
ciency of  appellee's  evidence  to  establish  the  payment  of  taxes 
for  seven  successive  years,  under  color  of  title  made  in  good 
faith,  as  required  in  the  second  section  of  the  "  act  to  quiet 
possessions  and  confirm  titles  to  land,"  approved  March  2, 
1839. 

It  will  be  assumed  that  appellant  has  the  better  paper  title, 
by  reason  of  appellee's  inability  to  connect  himself  with  the 
patent  title  from  the  United  States.    , 

Appellee's  evidence  of  title  commences  with  a  certificate 
from  the  Receiver  of  the  Government  Land  Office  of  Chicago, 
for  $100,  in  payment  for  the  land  in  controversy,  issued  to 
John  W.  Noble,  August  7,  1836.  This  was  subsequent  to  the 
purchase  of  the  land  by  the  remote  grantors  under  whom  ap- 
pellant claims,  and  is  not  shown  to  have  been  followed  by  a 
patent  for  the  land,  nor  is  there  any  certificate  of  the  register 
of  the  land  office  in  evidence,  showing  that  it  was  entered  by 
Noble.  Appellee  claims  under  Noble,  through  conveyances 
made  as  follows:  Noble  conveyed  to  Thomas  J.  Dunkin, 
Jan.  4,  1837;  Dunkin  conveyed  to  Abel  T.  Edgerton,  Alber- 
marle  H.  Washburn  and  ¥m.  Gardner,  Sept.  28,  1837;  Gard- 
ner conveyed  to  Edgerton  and  Washburn,  July  16,  1838; 
Washburn  conveyed  to  Edgerton,  Jan.  9, 1843;  Edgerton  con- 
veyed to  Edward  H.  Holbrook.  March  9,  1859;  Holbrook 
conveyed  to  William  N.  Farwell,  March  4,  1863;  and  Farwell 
conveyed  to  appellee,  February  1,  1871. 
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It  was,  by  stipulation,  admitted  that  neither  appellant  nor 
any  of  those  under  whom  she  claims  is,  or  at  any  time  has  been, 
in  possession  of  the  property;  that  the  property  was  entirely 
vacant  and  unoccupied  prior  to  1862;  and  the  proof  shows  that, 
on  the  7th  of  April,  1863,  appellee's  immediate  grantor,  Far- 
well,  took  actual  possession  of  the  property  by  a  tenant,  had 
the  same  inclosed,  and  thus  continued  in  its  actual  possession 
until  he  conveyed  to  appellee,  who  has  since  been  in  the  like 
actual  possession  of  the  property.  Appellee's  faith  in  his  pur- 
chase from  Farwell  is  not  assailed.  He  seems  to  have  paid 
the  full  value  of  the  property  at  the  time  of  his  purchase;  and, 
indeed,  with  the  exception  of  Noble  and  Farwell,  there  seems 
to  be  no  imputation  against  the  good  faith,  or  the  regularity 
of  the  deeds,  of  any  of  the  parties  through  whom  appellee  de- 
raigns  title. 

The  period  to  which  our  attention  will  be  directed,  in  in- 
quiring whether  it  has  been  proved  the  taxes  were  paid  for 
any  seven  successive  years,  under  the  title  claimed  by  appellee, 
commences  with  the  year  1846,  when  Abel  T.  Edgerton  had 
the  title. 

Certain  receipts  were  given  in  evidence  by  appellee  for  the 
purpose  of  showing  the  payment  of  taxes  by  Edgerton  for  the 
years  1846,  1847,  1848,  1849,  1850,  1851,  1852  and  1853,  as 
well  as  for  other  years.  The  payments  purport  to  have  been 
made  by  the  firms  of  Ogden  &  Jones,  first,  and  afterwards 
Ogden,  Jones  &  Co.,  as  agents  for  Abel  T.  Edgerton;  and  it 
is  objected  by  appellant  that  the  evidence  is  insufficient  to 
show  that  these  firms  had  authority  to  act  as  agents  for  Ed- 
gerton in  paying  taxes  upon  the  property.  We  have  looked 
through  the  evidence  on  this  point,  as  it  is  preserved  in  the 
record,  with  care,  and  are  satisfied  the  objection  is  not  well 
taken.  It  is  not  claimed  that  an  agent  for  the  payment  of 
taxes  can  not  be  appointed  by  parol.  A  request  by  letter  or 
orally  would  be  sufficient  to  authorize  the  person  requested  to 
act,  and  a  payment  made  pursuant  to  such  request  would  be  a 
payment  by  the  person  making  the  request.  And  we  do  not 
conceive  it  indispensable  that  an  express  request  to  act  should 
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be  proved,  but  think  it  may  be  inferred  from  circumstances, 
as,  for  instance,  where  the  proof  shows  the  payment  of  taxes 
by  a  person  not  claiming  any  interest  in  the  land,  and  his  sub- 
sequent compensation  therefor  by  the  owner,  the  presumption 
is  the  payment  was  made  for  the  owner,  and  that  the  person 
was  his  agent  in  making  the  payment.  It  is  not  required,  in 
this  respect,  more  than  in  others  in  civil  actions,  that  the 
proof  shall  be  positive,  or  that  the  circumstances  shall  be  so 
strong  and  convincing  in  their  character  as  to  convince  to  a 
moral  certainty.  It  is  enough  if  the  evidence  to  that  effect 
sufficiently  preponderates  to  reasonably  establish  belief. 

Edwin  T.  Sheldon  entered  the  firm  as  a  clerk  in  1846.  Sub- 
sequently he  became  a  partner,  and  was  intimate  with  the 
business  of  both  firms — the  latter  being  but  a  reorganization 
of  the  former — throughout  the  entire  period,  Franklin  Hath- 
away was  book-keeper,  cashier  and  confidential  clerk  for  both 
firms.  His  employment  commenced  in  1847,  and  continued 
for  many  years.  Both  were  very  familiar  with  the  tax-paying 
business  of  the  firm,  and  usually  performed  duties  immediately 
connected  with  it.  They  swear  these  taxes  were  paid  for  Abel 
T.  Edgerton,  and  that  the  respective  companies  acted  as  his 
agents  in  paying  them.  It  is  true,  on  being  interrogated  a# 
to  the  sources  of  their  knowledge,  neither  has  personal  know- 
ledge of  a  contract  between  Edgerton  and  the  companies,  nor 
are  they  able  to  state  the  time,  with  accuracy,  when  any  letter 
was  received  by  either  company  from  him,  or  the  contents  of 
any  letter  from  him.  They  show,  however,  that  the  name  of 
Edgerton  was  on  the  books  of  the  companies  as  a  person  for 
whom  they  were  agents  in  paying  taxes  on  the  land  in  contro- 
versy; that  the  taxes  were  paid  on  that  hypothesis,  and  that 
letters  were  frequently  received  from  Edgerton  in  regard  to 
the  payment  of  his  taxes. 

This,  we  think,  was  sufficient  until  some  evidence  was  intro- 
duced to  show,  either  that  Edgerton  disavowed  their  agency, 
or  that  the  taxes  were  paid  on  account  of  some  one  else.  No 
such  evidence  was  introduced. 
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Objection  is  also  urged  to  the  receipts,  on  the  ground  that 
they  do  not  describe  the  land.  The  description  is  as  follows: 
"Owner,  A.  T.  Edgerton;  division,  "W.  \  of  N".  W.;  sec.  15; 
town,  37  N".;  range,  13  E. ;  acres,  80;  valuation,  $200;  tax, 
$2.04." 

Evidence  was  given  by  Mr.  Wolcott,  an  old  and  experi- 
enced surveyor  of  Cook  county,  who  testified  that  he  was  fa- 
miliar with  the  mode  of  describing  lands,  with  reference  to  the 
congressional  surveys,  as  observed  in  the  public  offices  in  Cook 
county,  and  that  the  description  means  "  west  half  of  north- 
west quarter  of  section  fifteen,  in  township  thirty-seven 
north,  range  thirteen  east."  We  have  held,  in  Kile  v. 
The  Town  of  Yellowhead,  80  111.  208,  that  we  will 
take  notice,  without  proof,  of  the  meaning  of  such  initials 
when  used  in  the  connection  they  here  occur;  but  if  proof 
were  necessary  to  explain  their  meaning,  that  given  was  com- 
petent and  sufficient  for  that  purpose.  2  Phillips  on  Evidence 
(Cowen,  Hill  and  Edwards'  Notes),  709;  1  Greenleaf  's  Evi- 
dence, §  295. 

Aside  from  this,  however,  we  incline  to  the  opinion  that  the 
parol  evidence  of  Sheldon  and  Hathaway  shows,  with  reason- 
able certainty,  that  the  receipts  were  given  for  payments  of 
taxes — in  fact  made  on  the  land  in  controversy;  and  in  that 
view,  er»  en  if  the  description  in  the  receipts  were  clearly  defec- 
tive, it  could  avail  nothing.  Elston  et  al.  v.  Kennieott  et  al. 
46  111.  187;  ibid.  52;  ibid.  272;  Rand  v.  Scofield,  43  id.  167; 
Hinehman  y.  Whetstone,  23  id.  186. 

The  attempt  to  prove  payment  of  taxes  during  the  seven 
years  for  which  they  were  paid  by  Edgerton,  by  those  through 
whom  appellant's  title  is  derived,  was  unsuccessful.  The  wit- 
ness who  came  nearest  to  proving  such  payment,  was  Hugh 
T.  Dickey.  He  swears  that  he  paid  the  taxes  while  he  owned 
the  land.  But  his  ownership  did  not  commence  until  1856 — 
three  years  after  the  expiration  of  the  seven  years  during  which 
the  taxes  were  paid  by  Edgerton.  He  says,  also,  that  he  paid 
taxes  on  the  land,  at  different  times,  for  Cotheal,  and,  he  thinks, 
Baldwin;  but  he  can  not  give  the  dates.     This  may  all  have 
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been  true,  and  still  none  of  his  payments  have  been  made 
during  the  seven  years  for  which  Edgerton  paid,  for  it  appears 
that  Baldwin  obtained  a  deed  to  the  land  in  1840,  and  the 
same  year  mortgaged  it  to  David  Cotheal  and  Henry  Cotheal, 
and  that  this  mortgage  was  released, by  Dickey,  as  their  attor- 
ney in  fact,  in  1857.  There  appears  also  to  have  been  a  con- 
veyance of  the  property  by  Baldwin  to  Alex.  J.  Cotheal,  Jan. 
28,  1845.  Which  of  the  Cotheals  Dickey  paid  taxes  for,  is  not 
shown.  The  taxes  may  have  been  paid  for  the  mortgagees,  as 
well  as  for  Alex.  J.  Cotheal,  the  subsequent  grantee  of  the 
property,  and  since  we  have  proof  they  were  paid  for  certain 
years  by  Edgerton,  the  presumption  is  that  he  paid  for  other 
years  when  Edgerton  did  not  pay. 

A  final  objection  urged  is,  that  Farwell  did  not  act  in  good 
faith  in  acquiring  title.  Without  conceding  that  his  conduct 
is  shown  to  have  been  censurable,  we  regard  it  a  complete 
answer  that  appellee  is  not  shown  to  have  had  notice  of  Far- 
welPs  conduct.  Appellee  has  color  of  title,  acquired  in  good 
faith.  Edgerton  had  color  of  title  acquired  in  good  faith,  and 
under  it  paid  the  taxes  for  seven  successive  years.  Farwell's 
bad  faith  can  neither  relate  back  "to  and  affect  Edgerton's  title 
and  payment  of  taxes,  nor  preclude  appellee,  a  purchaser  in 
good  faith  without  notice  of  Farwell's  bad  faith,  from  relying 
upon  the  title  vested  in  Edgerton,  and  transmitted  to  him 
through  the  several  conveyances. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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S}rllabus. 


Cykenus  D.  Stone 

V. 

John  F.  Wood. 

1.  Fraud — by  wife,  in  'procuring  conveyance  from  her  husband.  Where 
a  wife  fraudulently  and  deceitfully  represented  to  her  husband,  then  re- 
siding in  a  different  locality  from  her,  that,  if  he  would  put  the  title  to  his 
house  and  lot  in  her  name,  she  could  sell  the  same  for  a  certain  price,  and 
would  pay  his  debts  and  join  him,  giving-  him  the  surplus,  and  afterwards 
wrote  him  that  she  had  made  a  sale,  and  thereby  procured  him  to  unite  in 
a  deed  of  the  property  to  one  she  represented  as  a  purchaser,  but  who,  in 
fact,  took  the  conveyance  in  trust  for  the  wife,  when  she  should  reimburse 
him  for  some  moneys  loaned  her  and  liabilities  incurred,  and  the  proof 
showed  that  the  wife  was  untrue  to  her  husband,  and  the  grantee  was  a 
party  to  the  fraud  to  deprive  the  husband  of  the  property,  it  was  held,  that 
the  conveyance  of  the  husband  was  properly  set  aside,  and  also  a  purchase 
by  such  grantee  of  the  property  under  a  judgment  bought  by  him  against 
the  husband,  the  proof  showing  that  the  rents  of  the  property  exceeded  the 
sums  paid  by  such  grantee. 

2.  Husband  and  wife — when  husband's  conveyance  makes  his  wife  owner 
of  property.  If  a  husband  conveys  real  estate  to  a  third  person  for  the  pur- 
pose of  vesting  it  in  his  wife,  it  will  become  her  separate  property  as 
against  him,  but  this  is  not  the  case  when  the  conveyance  is  made  to  enable 
the  wife  to  sell  the  property  for  her  husband's  benefit. 

3.  Error — party  can  not  assign  for  error  what  does  not  affect  his  rights. 
A  party  to  a  suit  can  not  urge,  for  a  reversal  of  a  decree,  an  error,  as 
against  another  party,  which  in  nowise  affects  his  interests  or  rights. 

4.  Chancery — relief  betioeen  husband  and  wife,  for  fraud.  Where  either 
husband  or  wife  becomes  untrue  to  the  other,  and,  by  fraud,  obtains  an 
unjust  advantage  over  the  other,  a  court  of  equity  will  as  readily  afford 
relief  as  it  will  between  other  persons  not  occupying  that  relation. 

5.  Chancery  practice — as  to  considering  evidence.  In  chancery  cases, 
it  will  be  presumed  that  the  chancellor  decides  upon  the  legitimate  evi- 
dence in  the  record  on  the  hearing,  and  rejects  what  is  irrelevant. 

6.  Evidence — its  relevancy.  In  a  suit  by  a  husband  against  his  wife 
and  another  to  whom  she  had  procured  a  conveyance  of  real  estate  to  be 
made,  to  have  the  same  set  aside  as  obtained  by  fraud  and  conspiracy,  proof 
of  the  infidelity  of  the  wife  is  not  irrelevant.  While  it  would  not  of  itself 
prove  fraud,  it  will  be  a  strong  circumstance  in  connection  with  others  to 
establish  that  fact. 

7.  Setting-  aside  sale  for  fraud — adjustment  of  claims.  Where  a  sale 
was  set  aside  as  being  procured  by  fraud,  it  was  held,  that  the  amount  of 
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a  judgment  and  costs  paid  by  the  grantee,  which  was  a  lien  on  the  prop- 
erty, should  be  allowed  him  in  stating  the  account  of  the  rents  and  profits 
chargeable  to  him. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Douglass  &  Harvey,  for  the  appellant. 

Messrs.  Hannaman  &  Willoughby,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  September,  1870,  John  F.  Wood,  who  was  residing  in 
Galesburg,  went  to  Bloomington  to  work,  leaving  his  wife  at 
home.  Whilst  there,  his  wife  visited  him  on  several  occasions, 
and  falsely  represented  to  him  that  she  had  an  oiFer  of  $1800 
for  the  house  and  lot  in  controversy,  and  that  it  would  be 
unsafe  for  him  to  return  to  Galesburg;  that  if  the  title  to  the 
property  were  placed  in  her  namef  she  could  sell  it  without 
sending  to  him  for  a  deed,  and  that  when  she  should  sell  the 
property  she  would  pay  his  debts,  and  with  the  balance  they 
would  go  west  and  purchase  a  home.  She  advised  him  to  go 
to  Lincoln,  Nebraska,  promising  that  when  the  property  should 
be  sold  she  would  join  him  at  that  place.  He  was  thus  in- 
duced to  convey  the  property  to  Thomas  Sabin,  who  conveyed 
it  to  Mrs.  Wood.  He  soon  after  this  went  to  Lincoln,  Ne- 
braska, where  he  arrived  in  August,  1871.  Early  in  the  next 
month  Mrs.  Wood  went  to  Lincoln,  and  remained  a  short 
time  with  her  husband.  She  then  assured  him  that  she  would 
sell  the  property,  pay  his  debts  and  take  to  him  the  balance 
of  the  money.  After  returning,  she  wrote  him  that  she  had 
sold  the  property  to  Stone  for  $1000.  $500  to  be  paid  down, 
which  she  would  bring  to  him,  and  the  remainder  to  be  paid 
the  first  of  June  following.  She  sent  with  the  letter  a  deed 
for  him  to  execute,  which  he  did  on  the  21st  of  December, 
1871,  and  returned  it  to  his  wife.  She  had,  but  a  few  days 
previously,  executed  and  delivered  to  Stone  a  deed  by  her 
alone  for  the  property,  but,  learning  that  it  was  necessary  for 
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her  husband  to  join  in  its  execution,  the  deed  sent  to  him  was 
prepared  for  him  to  execute.  Soon  after  he  returned  the  deed, 
she  went  to  him  in  Nebraska,  where  he  had  rented  a  house 
and  placed  their  furniture  therein,  which  she  had  sent  to  him. 
After  remaining  a  short  time,  Mrs.  Wood  returned  to  Gales- 
burg,  and  remained  there  until  the  latter  part  of  February 
following,  when  she  again  joined  him  at  Lincoln.  She,  at 
that  time,  represented  to  her  husband  that  she  had  received 
no  money,  and  she  could  get  none  unless  he  would  make  an 
affidavit  that  she  had  a  certain  amount  of  interest  in  it  by 
reason  of  her  having  paid  a  mortgage.  He  signed  the  affida- 
vit. She  then  induced  him  to  go  to  Lawrence,  Kansas,  promis- 
ing to  join  him  there,  but  instead  thereof  she  returned  to 
Galesburg.  Soon  after,  appellee  returned  to  Galesburg,  and 
claims  to  then  have  learned  that  his  wife  was  and  had  been 
untrue  to  him  from  the  time  he  had  first  left  that  place.  The 
evidence,  we  think,  clearly  establishes  this  fact. 

On  the  10th  day  of  June,  1872.  Stone  executed  and  acknowl- 
edged before  a  police  magistrate  of  Galesburg  an  instrument, 
in  writing,  by  which  it  was  recited  that  he  had  advanced  and 
loaned  to  Mrs.  Wood  $173.80,  and  agreed  that  when  she 
should  pay  the  same,  the  deeds  made  by  her  and  her  husband 
should  be  void.  Another  writing,  similar  in  character  to  this, 
was  also  executed  by  Stone  and  acknowledged  before  the  same 
officer,  in  which  he  declares  that  no  part  of  the  consideration 
named  in  the  deed  of  Wood  and  wife  to  him  had  been  paid, 
but  he  had  loaned  Sarah  M.  Wood,  from  time  to  time,  sums 
of  money  amounting  to  $173.80,  for  which  he  held  her  promis- 
sory note,  and  when  it  should  be  paid  and  he  released  from 
liability,  and  when  all  conditions  therein  should  be  complied 
with,  the  deeds  should  be  "deemed  and  held  as  absolutely 
void,  and,  in  the  meantime,  are  held  as  a  mortgage  security 
for  said  indebtedness  and  liabilities  hereinbefore  mentioned." 

The  bill  was  ori^inallv  filed  against  Stone  alone,  but  at  the 
return  term  he  demurred,  because  Mrs.  Wood  was  not  made 
a  party,  and  the  demurrer  was  sustained,  the  bill  amended 
and  she  made  a  party  defendant.    Answers  were  filed  and  repli- 
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cations  put  in,  proofs  made  and  a  hearing  had  thereon,  when 
the  court  found  that  the  conveyance  obtained  from  "Wood  was 
procured  by  fraud,  and  decreed  that  Stone  reconvey  the  prop- 
erty to  him.  A  reference  was  made  to  the  master,  who  stated 
an  account  of  rents  that  were  or  could  have  been  received  by 
Stone,  and  allowing  him  for  repairs  and  all  money  advanced, 
and,  on  striking  a  balance,  he  was  found  to  be  indebted  to 
Wood  in  the  sum  of  $105.48,  and  decreed  that  he  pay  it,  and, 
in  default  thereof,  that  execution  issue  to  collect  the  same. 
Thereupon  Stone  appeals. 

It  is.  first,  insisted  that  Stone  purchased  in  good  faith.  It  is 
true,  that  he,  Mrs.  Wood  and  Ekin  all  so  testify,  but  an  exam- 
ination of  the  evidence  satisfies  us  that  the  transaction  was 
fraudulent,  and  only  colorable  to  enable  Mrs.  Wood  to  hold 
the  property  as  against  her  husband;  that  she  acquired  it 
from  her  husband  by  fraud,  and  Stone  then,  or  afterwards, 
became  a  party  to  the  fraud.  He.  when  he  acquired  the  deed, 
took  it  without  examination  of  the  title,  and  only  had  an 
abstract  thereof,  made  some  days  afterwards.  He,  according 
to  the  proof,  could  not  have  paid  /  more  than  $100  on  the 
delivery  of  the  deed,  and  only  made  advances  afterwards  to  the 
amount,  in  all.  of  $323.80,  and  $150  of  that  sum  was  in  the 
purchase  of  a  judgment  under  which  he  procured  to  be  sold  and 
purchased  in  the  property  at  sheriff's  sale,  and  subsequently 
received  a  deed  thereunder.  He  gave  no  notes,  mortgage  on 
the  property  or  other  security  for  the  payment  of  the  pur- 
chase money;  nor  does  it  appear  that  any  definite  time  was 
agreed  upon  for  its  payment,  by  instalments  or  otherwise. 
Again,  appellant  gave  an  instrument  in  writing  in  which  he 
stated  that  he  had  loaned  Mrs.  Wood  $173.80,  which,  when 
paid,  should  render  the  deeds  made  by  her  and  her  husband 
to  him  absolutely  void.  Appellant  then  let  her  into  posses- 
sion of  the  property,  and  it  was  proved  that  he  admitted  he 
did  not  own  it,  but  held  it  for  Mrs.  Wood;  nor  does  he  offer 
to  pay  for  it  or  secure  the  purchase  money,  but  is  endeavoring 
to  hold  it  on  the  partial  payments  he  claims  to  have  made. 
These  circumstances,  to  our  minds,  most  clear] v  overcome  the 
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evidence  of  these  witnesses.  It  is  impossible  for  us  to  believe 
that  they  can  exist  unexplained,  as  they  are,  and  Stone's  pur- 
chase be  fair  and  hona  fide.  They  unerringly  indicate  that 
he  only  held  the  property  for  Mrs.  "Wood,  and  not  for  himself. 

Ekin  testifies  that  the  sale  was  made  in  good  faith,  but,  so 
far  as  we  can  see,  this  is  but  an  expression  of  his  belief.  He 
appears  to  have  acted  as  the  agent  of  Mrs.  Wood  in  effecting 
the  sale;  and  he  says  the  property  was  worth  $1400,  when 
there  is  no  pretense  that  appellant  was  to  give  but  $1000;  and 
Ekin,  notwithstanding  he  was  Mrs.  Wood's  agent,  testified 
that  he  offered  to  go  into  the  purchase  of  the  property  with 
Stone,  at  $1000,  the  consideration  named  in  the  deeds.  He 
thus  shows  himself,  if  really  her  agent,  regardless  of  her 
interest,  as  he  would  as  agent  be  bound  to  protect  it,  and 
would  not  be  allowed  to  speculate  on  the  property. 

It  is,  however,  claimed  that  appellant  paid  Mrs.  Wood 
$173.80,  and  $150  on  Detritch  &  Hoover's  judgment  on  the 
attachment  against  the  property,  towards  the  purchase.  The 
money  was,  no  doubt,  so  paid,  but  he  may  have  had  it  in  his 
hands  from  the  rents,  so  far  as  he  made  advances  to  her,  or 
knew  he  would  be  soon  reimbursed  the  amount  from  that 
source;  and  he  seems  to  have  taken  an  assignment  of  the 
judgment,  and  had  the  property  sold  and  become  the  pur- 
chaser, so  that  he  could  thus  be  doubly  secure  in  making  the 
advance.  If  intended  as  a  payment,  why  sell  the  property? 
We  can  see  no  sufficient  reason  for  such  a  course.  If  he  owed 
the  money  for  the  property,  why  not  pay  it?  Why  sell  the 
property  when  he  had  already  purchased  it  and  owed  the 
money?  In  any  view  we  can  take  of  the  circumstances  devel- 
oped by  the  evidence,  we  are  unable  to  hold  that  Stone  was  a 
purchaser  in  good  faith,  but  they  satisfy  us  that  he,  for  some 
reason,  and  most  probably  to  aid  Mrs.  Wood  in  the  fraud  she 
was  perpetrating  on  her  husband,  became  the  nominal  owner 
of  the  title,  to  be  afterwards  restored  to  her,  as  he  agreed  it 
should,  on  her  paying  him  the  $173.80  he  had  advanced  her. 

It  is  next  urged  that  appellee  conveyed  the  property  to  his 
wife,  and  he  is  thereby  estopped  from  recovering  back  the 
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title.  If  the  conveyance  had  been  made  by  him  for  the  pur- 
pose of  vesting  the  title  in  her,  to  hold  as  her  sole  and  separate 
property,  then  the  proposition  would  be  true;  but  we  are  sat- 
isfied, from  the  evidence,  that  such  was  never  contemplated 
by  him.  He  testifies  that  it  was  conveyed  to  enable  her  to 
sell  it,  pay  his  debts  and  return  to  him  the  balance  of  the 
money.  This,  she  does  not  deny,  but  says  it  was  conveyed  to 
her  because  her  money  paid  for  it;  but  of  the  $2100  he  gave 
for  the  property,  the  evidence  shows  that  she  only  paid  $330, 
to  release  a  mortgage  with  which  the  property  was  encum- 
bered; and  it  is  not  claimed  that  there  was  any  understanding, 
at  that  time,  that  the  property  was  to  be  conveyed  to  her.  The 
first  we  learn  of  such  an  arrangement  is  when  Mrs.  Wood 
visited  her  husband  at  Bloomington,  when  she  told  him,  if  he 
returned  to  Galesburg  he  would  be  arrested,  and  his  life  would 
be  in  danger,  and  proposed  that  the  property  be  conveyed  to 
her,  that  she  might  sell  it,  pay  his  debts  and  with  what 
remained  purchase  a  home  in  the  west.  Her  paying  but  little 
over  one-seventh  of  the  cost  of  the  house  gave  her  no  right, 
in  law  or  equity,  to  have  the  title  to  the  property;  and  she 
has  received  back  from  appellant  $173.80,  to  which  she  was 
not  entitled;  so  she  is  only  out  $156.20.  Nor  has  she  ap- 
peared and  assigned  error  because  that  sum  was  not  decreed 
to  her;  nor  can  appellant,  even  if  she  is  entitled  to  it,  urge  it 
for  reversal,  as  it  in  nowise  affects  his  interests  or  rights. 

Mrs.  Wood  inducing  her  husband  to  remain  in  Blooming- 
ton;  to  go  to  Lincoln,  Nebraska,  to  there  rent  a  house  and  to 
remove  the  household  goods  there;  her  then  inducing  him  to 
go  to  Lawrence,  Kansas,  when  she,  with  their  goods,  returned 
to  Galesburg,  instead  of  joining  him — all  has  the  appearance 
of  a  scheme  to  keep  him  from  returning  to  Galesburg  and 
learning  the  true  condition  of  the  pretended  sale.  In  fact, 
the  entire  evidence  considered,  we  are  unable  to  resist  the 
conclusion  that  she  contrived  the  whole  scheme  to  procure 
the  title  to  this  property,  and,  by  fraud  and  misrepresentation, 
succeeded  in  accomplishing  her  purpose. 
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It  is,  however,  urged  that,  in  his  affidavit,  appellee  stated 
his  wife  had  paid,  of  her  own  means,  towards  the  purchase  of 
the  house,  two  mortgages,  which  are  claimed  to  have  amounted 
to  $600  or  $700.  In  her  deposition,  Mrs.  "Wood  only  claims 
that  it  was  one  mortgage;  nor  does  she  state  in  whose  favor  it 
was  held,  but  she  claims  it  was  for  $500.  We  believe,  in  this, 
she  was  mistaken,  as  Frost  swears  that  she  paid  one,  and  that 
was  $330.  This  must  be  that  to  which  she  refers.  He  may 
have  sworn  recklessly,  but  if  so,  it  was  by  her  procurement, 
and  by  making  false  statements,  as  the  record  does  not  dis- 
close how  it  became  necessary  that  he  should  make  the  affidavit 
to  obtain  the  money,  as  she  represented  to  him  it  was; 
nor  can  we  see  how  it  could,  under  any  circumstances,  have 
been  required.  She  proved  by  Frost  the  payment  of  his  mort- 
gage with  her  money,  but  no  effort  was  made  to  prove  the 
Webster  mortgage  was  thus  paid. 

There  can  be  no  doubt  that  a  man  may  have  relief  from 
such  frauds  as  this,  in  equity,  against  his  wife.  So  may  the 
wife  against  the  husband.  There  is  nothing  in  the  marriage 
relation  that  can  prohibit  it.  If  it  were  not  so,  there  would  be 
a  wrong  without  a  remedy.  That  courts  are  seldom  called  on 
in  such  cases,  does  not  militate  against  the  rule.  It  is  a  fraud 
that  is  not  sanctified  by  that  relation.  When  either  party  be- 
comes untrue  to  his  or  her  vows  and  marital  duties,  and  by 
fraud  obtains  an  unjust  advantage  of  the  other,  equity  will  as 
readily  afford  relief  as  it  will  between  other  persons  not  occu- 
pying that  relation. 

It  is  urged  that  the  evidence  in  reference  to  Mrs.  Wood's 
chastity  was  irrelevant  and  should  have  been  excluded.  Con- 
cede this  to  be  true,  still  it  was  not  error  requiring  a  reversal. 
The  practice  in  chancery  cases  is,  to  decide  them  on  the  legiti- 
mate evidence  before  the  chancellor,  without  regard  to  what 
may  not  be  proper.  The  court  does  not  consider  the  irrelevant 
or  improper  evidence  on  the  hearing.  The  chancellor  is  pre- 
sumed to  know  what  shall  be  rejected  and  what  shall  not,  as 
well  on  the  hearing  as  on  a  motion  to  exclude;  and  on  appeal, 
if  the  legitimate  evidence  sustains  the  decree,  it  will  be 
39— 85th  III. 
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affirmed,  but  if  not,  then  it  will  be  reversed.  This  rule  has 
been  repeatedly  announced  by  this  court. 

But  we  are  not  prepared  to  hold  that  it  was  irrelevant,  as 
showing  the  relations  between  her  and  her  husband.  If  not 
chaste  and  true  to  him,  or  if  improper  relations  existed  be- 
tween her  and  appellant,  then  it  would  be  more  reasonable  to 
suppose  that  she,  with  appellant,  would  enter  into  a  conspiracy 
to  defraud  the  husband,  than  if  she  were  chaste,  affectionate 
and  true  to  her  husband.  It  would  not,  of  itself,  prove  fraud, 
but  would  be  a  strong  circumstance  in  connection  with  others. 
And  inasmuch  as  she  was  a  party  defendant  to  the  suit,  and 
her  equitable  claim  to  the  land,  as  against  her  husband,  was 
involved,  we  can  not  say  the  evidence  was  improper.  It 
tended  to  characterize,  to  some  extent  at  least,  her  acts  in  ac- 
quiring the  conveyance  to  herself.  All  the  evidence  consid- 
ered, we  are  clearly  of  opinion  that  it  required  the  decree  for 
the  reconveyance  of  the  property  to  appellee,  and  in  that  re- 
gard it  is  correct. 

It  is  claimed  by  appellant  that  he  should  have  been  allowed 
the  sum  of  $43.05,  costs,  paid  to  Detritch  &  Hoover  when  he 
purchased  and  took  the  assignment  of  the  judgment  in  the 
attachment  suit  against  the  house  and  lot.  He  swears  he  paid 
that  sum  as  costs  in  addition  to  the  $150  he  paid  to  purchase 
the  judgment.  These  costs  were  a  valid  lien  on  the  land,  to 
satisfy  which  it  could  have  been  sold.  The  payment  was  made 
to  discharge  the  lien  and  preserve  the  title,  and  that  sum, 
with  interest,  should  have  been  allowed  him  as  a  credit  in 
stating  the  account.  The  interest  on  that  sum  for  three  years, 
which  we  infer  was  the  period  the  money  was  paid  before  the 
account  was  stated,  would  be  $7.75,  which,  added  to  the  sum 
thus  paid,  aggregates  $50.80,  which,  deducted  from  the  bal- 
ance found  by  the  master,  of  $105.48,  leaves  $54.68,  the 
amount  he  should  be  charged.  The  decree  is  so  modified  as 
to  require  him  to  pay  only  that  sum,  as  a  balance  due  from 
him  to  appellee,  and  the  decree  is  in  all  other  things  affirmed. 

Decree  affirined. 

Mr.  Justice  Craig  took  no  part  in  the  decision  of  this  case. 
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Syllabus. 


Saeah  Thorp 


John  W.  Goewey,  Admr. 

1.  Pleadings — written,  not  required  on  appeal  from  refusal  to  allow 
claim  against  estate.  The  statute  does  not  require  written  pleadings  where 
a  claim  is  presented  for  allowance  against  an  estate  in  the  county  court,  and 
none  are  necessary  on  appeal  from  the  judgment  of  that  court,  the  trial 
being  de  novo. 

2.  Evidence — financial  condition  of  party.  On  the  question  of  the 
genuineness  of  a  promissory  note  presented  as  a  claim  against  an  estate, 
made  many  years  before,  evidence  of  the  financial  condition  of  the  payee 
and  holder  of  the  note,  at  the  date  of  the  note  and  subsequently,  is  admis- 
sible in  evidence  on  the  part  of  the  defense. 

3.  Same — pecuniary  condition  of  supposed  maker  of  note.  On  an  issue 
as  to  the  fact  of  indebtedness  of  an  intestate  upon  a  promissory  note  out- 
standing a  period  of  seventeen  years,  filed  against  his  estate,  the  genuine- 
ness of  which  is  disputed,  it  is  competent  for  the  defense  to  show  in  evidence 
that,  from  the  date  it  purports  to  have  been  given  down  to  the  death  of  the 
deceased,  he  was  prompt  to  pay  his  debts,  was  prudent,  careful,  credit 
good,  was  a  man  of  large  property,  and  did  not  like  to  be  in  debt,  and  that 
the  payee,  his  son,  was  so  pressed  by  his  creditors,  before  the  maker's  death, 
as  to  take  refuge  in  bankruptcy. 

4.  Same — res  gestce.  Where  the  payee  of  a  note  testified  to  the  payment 
of  money  credited  on  the  same,  in  support  of  its  genuineness,  which  was 
disputed,  and  that  the  payment  was  made  at  a  particular  time  and  place,  it 
was  held  competent,  in  rebuttal,  to  prove,  by  other  witnesses  present  at  the 
time  and  place,  that  no  money  was  paid  by  the  maker,  and  also  what  was 
said  and  done  at  that  time  and  place,  as  a  part  of  the  res  gestae,  but  not 
what  was  said  the  previous  night. 

5.  Same — to  show  note  not  genuine.  Where  the  genuineness  of  a  promis- 
sory note,  purporting  to  be  from  a  father  to  his  son,  is  disputed,  evidence 
that  the  father  signed  his  name  in  blank  on  a  piece  of  paper  to  enable  the 
son  to  raise  money  about  the  date  of  the  supposed  note,  and  which  was 
never  returned,  is  proper  to  go  to  the  jury,  whose  province  it  is  to  say 
whether  such  signature  was  the  one  to  the  note  in  dispute. 

6.  In  a  suit  upon  a  note,  against  the  estate  of  the  maker,  where  the 
genuineness  of  the  note  is  disputed  by  the  heirs,  it  is  competent  for  the 
heirs  to  give  in  evidence  the  execution  of  notes  secured  by  mortgage  given 
by  the  payee  to  the  maker,  who  was  the  payee's  father,  subsequent  to  the 
date  of  the  note  in  suit,  and  the  payment  of  money,  from  time  to  time,  by 


612  Thorp  v.  Goewey,  Admr.  [Sept.  T. 

Opinion  of  the  Court. 

the  son  to  the  father,  as  establishing  the  improbability  that  during  all  such 
time  he  held  a  large  note  against  his  father. 

7.  Same — admissions  of  payee  of  note.  Any  declarations  made  by  the 
payee  of  a  promissory  note,  while  owning  the  same,  are  proper  evidence 
against  a  subsequent  holder  by  delivery  merely,  but  after  sale  and  delivery, 
in  good  faith,  any  such  declarations  are  not  admissible  except  as  impeach- 
ing testimony,  where  a  proper  foundation  has  been  laid. 

8.  Attorney — witness — privileged  communication.  Facts  obtained  bj 
one  as  an  attorney  at  law,  during  negotiations,  as  to  the  amount  of  pay  he 
should  receive  for  his  services  to  prosecute  a  suit,  which  resulted  in  no 
employment,  for  want  of  agreeing  upon  the  fee  to  be  paid,  are  privileged 
and  inadmissible  in  evidence.  Facts  and  circumstances  communicated  to  an 
attorney  or  solicitor,  when  he  is  called  upon,  and  acting  as  a  legal  adviser, 
are  privileged. 

9.  Instruction  —  should  not  be  a  mere  argument.  It  is  erroneous  to 
give  an  instruction  which  is  more  in  the  nature  of  an  argument  to  the  jury 
than  a  statement  of  the  law  governing  the  case — giving  undue  prominence 
to  facts  relied  upon,  and  reciting  facts  having  no  tendency  to  support  the 
theory  presented. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  L.  S.  Swezey,  and  Mr.  C.  M.  Brazee,  for  the  appellant. 

Messrs.  Lathrop,  Marshall  &  Taggart,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  appellant,  Sarah  Thorp,  filed  in  the  county  court  of 
Winnebago  county  a  note  to  be  allowed  against  the  estate  of 
Peter  D.  Goewey,  deceased,  which  reads  as  follows: 
"$1900. 

"  One  year  after  date,  for  value  received,  I  promise  to  pay 
John  W.  Goewey,  or  bearer,  $1900,  with  interest  at  ten  per 
cent  until  paid. 

"  December  21,  1855.  Peter  D.  Goewey." 

On  the  back  of  the  note  appears  the  following:  "Paid  on 
the  within  $100,  January  11,  1867." 

The  county  court,  on  motion,  dismissed  the  claim,  and  an 
appeal  was  taken  to  the  circuit  court,  where,  upon  a  trial 
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before  a  jury,  a  judgment  was  rendered  against  appellant,  to 
reverse  which  she  has  appealed. 

In  the  circuit  court,  certain  issues  were  formed  by  pleas  and 
replications,  but  we  shall  not  stop  to  pass  upon  any  question 
growing  out  of  the  pleadings.  The  statute  does  not  require 
written  pleadings  where  a  claim  is  presented  for  allowance  in 
the  county  court,  and  if  an  appeal  is  taken  from  the  judgment 
of  the  county  court,  in  the  circuit  court  the  trial  is  de  novo. 
JSTo  written  pleadings  were,  therefore,  necessary  or  required  to 
a  proper  disposition  of  the  case. 

A  number  of  questions  have  been  presented  by  appellant's 
counsel  in  regard  to  the  decision  of  the  court  in  admitting 
evidence.  Such  as  are  considered  important  will  be  exam- 
ined. 

The  payee  of  the  note  was  a  son  of  the  maker,  and  appel- 
lant is  the  mother  in  law  of  the  payee,  and  for  many  years 
has  been  a  member  of  his  family.  The  note  was  never  in- 
dorsed. The  maker  of  the  note  died  at  Beloit,  Wisconsin, 
August  30,  1872,  and  Roger  H.  Mills  was,  in  the  following 
October,  appointed  administrator  of  the  estate  by  the  county 
court  of  Rock  county,  Wisconsin,  where  the  estate  was  fully 
settled.  Over  $7000  of  assets  came  into  the  hands  of  the 
administrator,  out  of  which,  on  a  settlement  of  the  estate,  he 
distributed  to  the  widow  and  heirs  $1178.18  each.  The  claim 
involved  in  this  case  was  never  presented  to  that  court  for 
adjudication,  nor  was  its  existence  ever  made  known  to  the 
administrator,  although  the  payee  of  the  note  and  appellant, 
who  resided  with  him,  were  fully  aware  of  the  fact  the  estate  was 
being  settled  in  Wisconsin;  but  in  November,  1872,  the  payee 
of  the  note  presented  a  petition  to  the  county  court  of  Win- 
nebago county  for  letters  of  administration,  where  the  deceased, 
at  the  time  of  his  death,  owned  a  large  and  valuable  farm,  and, 
upon  letters  being  granted,  he  filed  the  note  in  that  court,  as 
a  claim  against  the  estate.  The  heirs  set  up,  as  a  defense,  that 
no  such  indebtedness  existed  against  Peter  D.  Goewey,  in  his 
lifetime;  that  the  pretended  note  was  never  made  by  him,  and 
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that  the  taking  out  of  letters  of  administration  and  the  pre- 
sentation of  the  claim  is  a  deliberate  fraud.  .  • 

It  is  claimed  by  appellant  that  the  court  erred  in  admitting 
evidence  of  the  financial  condition  of  the  payee  of  the  note, 
either  on  cross-examination  or  otherwise.  We  perceive  no 
error  in  this.  It  is  true,  a  person  may  be  embarrassed  and 
hard  pressed  for  money  to  meet  his  engagements,  and  at  the 
same  time  hold  a  heavy  demand  against  another  who  is  good 
and  abundantly  able  to  pay,  and  make  no  effort  to  collect  the 
demand;  but  such  is  not  usual,  and  it  is  not  probable  that  the 
payee  of  the  note  would,  under  such  circumstances,  hold  a 
demand  of  that  character  and  make  no  effort  to  collect  it.  We 
think  the  testimony  had  a  bearing  on  the  question,  and  was 
competent  for  the  consideration  of  the  jury.  In  this  connec- 
tion, it  is  also  claimed  the  court  erred  in  admitting  evidence 
of  the  pecuniary  condition  of  the  deceased.  The  proof  showed 
that  from  1855,  when  this  note  purported  to  have  been  given, 
down  to  the  death  of  the  deceased,  Jie  was  prompt  to  pay  his 
debts,  prudent,  careful,  credit  good,  was  a  man  of  property, 
and  did  not  like  to  be  in  debt.  In  1865,  he  purchased  a  farm 
for  $10,000.  It  is  not  reasonable  .  to  believe  that  a  man  with 
these  habits  of  life,  possessed  of  abundant  means,  would  leave 
a  note  outstanding  for  a  period  of  seventeen  years,  and  that, 
too,  due  to  a  son,  who  was  so  pressed  by  his  creditors  that  he 
was  compelled  to  take  refuge  in  bankruptcy.  What  weight 
should  be  given  this  character  of  evidence,  it  is  not  necessary 
to  determine.  It  is  sufficient  to  say,  the  testimony  was  proper 
for  the  consideration  of  the  jury. 

It  is  also  claimed  the  court  erred  in  the  admission  in  evidence 
of  what  was  said  and  done  at  Mills'  office  January  11,  1867. 
It  will  be  remembered  the  credit  on  the  note  bears  that  date, 
but  the  defendant  contends  the  deceased  never  made  any  pay- 
ment on  the  note,  or  in  any  manner  recognized  it,  while  the 
payee  testified  the  money  wras  paid  at  this  date,  at  Mills'  office. 
The  appellee,  in  rebuttal,  called  three  witnesses,  who  testified 
to  what  occurred,  and  they  all  agree  that  no  money  was  paid 
John  on  this  occasion.     It  is  claimed  the  money  was  paid  in 
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the  hall  leading  to  Mills' office,  where  no  person  except  the 
maker  and  payee  of  the  note  was  present;  but  this  theory  is 
rendered  improbable  from  the  manner  in  which  the  deceased 
went  into  the  office,  and  what  occurred  therein.  We  think  all 
that  was  said  and  done,  at  the  time  the  parties  were  at  Mills' 
office,  may  be  regarded  as  a  part  of  the  res  gestae,  and  admis- 
sible. What  was  said  the  previous  night,  perhaps,  would  not 
be  admissible,  but  what  was  done  in  arranging  funds  to  carry 
to  Mr.  Mills  was  proper  to  be  stated. 

The  deposition  of  one  Parsons,  an  attorney  at  law  of  Kansas 
City,  who  formerly  resided  at  Beloit,  was  taken,  in  which  he 
testified  to  statements  made  to  him  by  John  W.  Goewey  in 
regard  to  the  note  in  question.  It  appears  that  Parsons  was 
consulted  as  an  attorney  for  the  plaintiff  in  the  action  in 
regard  to  the  collection  of  the  note,  but  for  some  cause  the 
parties  failed  to  agree  as  to  the  fee  Parsons  was  to  receive  for 
prosecuting  the  suit,  and  finally  he  was  not  employed.  The 
facts  he  disclosed  in  his  deposition  were  obtained  as  an  attor- 
ney, and  while  negotiations  were  in  progress  as  to  the  amount 
of  pay  he  should  receive  for  his  services.  These  communica- 
tions were  privileged,  and  Parsons  had  no  right  to  disclose 
them;  and  if  he,  in  utter  disregard  of  a  professional  obliga- 
tion, saw  proper  to  disclose  confidential  communications,  it  was 
the  duty  of  the  court  to  protect  the  client  against  the  effect  of 
such  evidence.  The  law  is  well  settled  that  facts  and  circum- 
stances communicated  to  an  attorney  or  solicitor,  when  he  is 
called  upon,  and  acting  as  a  legal  adviser,  are  not  admissible 
in  evidence.  Greenleaf  on  Ev.  sec.  237;  People  v.  Barker, 
56  111.  300.  "We  are  of  opinion  the  motion  entered  by  appel- 
lant to  suppress  this  deposition  should  have  prevailed. 

The  next  point  relied  upon  is,  that  the  court  erred  in  giving 
certain  instructions  on  behalf  of  appellee.  We  perceive  no 
ground  upon  which  the  fourth  and  seventh  instructions  can 
be  sustained.  They  are  more  in  the  nature  of  an  argument  to 
the  jury,  giving  prominence  to  the  facts  upon  which  appellee 
relied,  than  a  statement  of  a  principle  of  law  applicable  to  the 
facts  of  the  case.     Besides,  they  announced  to  the  jury  if  they 
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find  certain  enumerated  facts  to  exist,  then  such  facts  would 
tend  to  prove  that  the  note  never  was  a  valid  claim,  while  a 
portion  of  the  enumerated  facts  have  no  tendency  whatever  to 
prove  whether  the  note  was  valid  or  invalid. 

This  kind  of  instructions  has  been  condemned  by  a  num- 
ber of  decisions  of  this  court.  They  are  so  unfair,  prejudicial, 
and  so  certain  to  mislead,  that  they  can  not  be  tolerated.  The 
purpose  of  an  instruction  is  to  enlighten  the  jnry  on  the  law 
applicable  to  the  facts  of  the  case,  by  which  they  should  be 
governed  in  their  deliberations  in  the  jury  room,  and  thus 
assist  them  in  their  deliberations  to  arrive  at  a  proper  verdict. 
But  these  instructions  had  no  tendency  in  that  direction,  but 
would  be  more  likely  to  mislead.  They  should  have  been 
refused. 

There  is  another  portion  of  appellee's  evidence,  the  admis- 
sion of  which  appellant  claims  to  be  erroneous,  which  should 
be  noticed.  It  appears  that  the  deceased  had  sold  a  tract  of 
land,  consisting  of  600  acres,  to  one" Conger,  at  $20  per  acre, 
and  had  received  as  payment  $1000.  John  W.  Goewey  came 
from  Ohio  in  December,  1855,  where  he  then  resided,  and  as 
the  evidence  shows,  it  was  arranged  between  him  and  his 
father  that  the  farm  should  be  purchased  back  from  Conger. 
To  accomplish  this,  however,  Conger  required  an  advance  of 
$2.50  per  acre,  which  would  amount  to  $1500,  and  the  payment 
he  had  made  of  $1000,  making  $2500  which  had  to  be  paid  to 
Conger.  John  W.  Goewey  agreed  to  take  300  acres  of  the 
land  of  his  father,  at  $22.50  per  acre.  The  arrangement  was 
all  consummated,  but  to  carry  it  out  $1900  of  the  money  which 
was  to  be  paid  to  Conger  had  to  be  borrowed.  This  was  done 
by  the  deceased,  and  his  son  John  agreed  to  raise  that  money 
when  he  returned  to  Ohio,  and  send  it  .back  to  his  father  as  a 
payment  on  the  land.  About  the  time  the  contracts  had  been 
executed,  it  then  occurred  to  John  that  he  might  have  to  bor- 
row the  money  when  he  returned  to  Ohio,  and  in  that  event 
he  would  need  an  indorser.  To  obviate  this  difficulty,  his 
father  wrote  his  name  on  a  blank  piece  of  paper,  and  gave  it 
to  his  son  to  be  filled  up  in  Ohio,  and  used  as  a  note,  the  son's 
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name  to  be  signed  as  principal  in  case  it  was  used,  and  the 
father  as  surety.  This  blank,  with  the  name  of  the  deceased 
signed  to  it,  was  taken  away  by  John  and  was  never  returned. 

The  purpose  of  introducing  this  proof  was  to  explain  the 
manner  that  John  obtained  his  father's  signature  to  the  note, 
the  theory  of  the  defense  being  that  the  son  had  written  a 
promissory  note  for  $1900  over  the  signature  thus  obtained, 
payable  to  himself.  We  perceive  no  objection  to  the  evidence. 
The  land  contract  executed  at  the  same  time,  and  the  signature 
to  the  note,  appear  to  have  been  written  With  the  same  kind 
of  ink.  The  evidence  is  clear  that  the  signature  of  the  de- 
ceased was  written  on  a  piece  of  blank  paper  and  delivered  to 
the  son.  It  was  never  returned,  and  it  was  a  question  for  the 
jury  to  say  whether  that  signature  was  the  one  to  the  note  in 
question.     If  it  was,  of  course  no  recovery  could  be  had. 

The  land  contract,  notes  and  mortgage  given  by  John  W. 
to  his  father  were  objected  to  as  incompetent  testimony.  In 
the  spring  of  1856,  after  the  making  of  the  contract  in  Decem- 
ber, 1855,  John  W.  moved  out  from  Ohio,  obtained  a  deed  of  the 
land,  and  gave  his  notes  and  mortgage,  amounting  to  some 
$8000,  the  purchase  price  of  the  farm.  These  notes  were 
payable  annually.  This  evidence  was  proper  for  the  jury.  It 
is  a  singular  fact,  if  true,  that  John  W.  would,  from  year  to 
year,  for  several  years,  pay  his  father  money  on  the  land,  if, 
at  the  same  time,  the  father  was  indebted  to  him  on  a  promis- 
sory note  of  $1900,  and  no  effort  whatever  made  to  apply  the 
note  in  payment;  and  it  was  proper  to  show  the  payment  of 
money  from  time  to  time  by  John,  for  the  purpose  of  estab- 
lishing the  improbability  of  the  fact  that  all  this  time  he  held 
a  large  note  against  his  father. 

There  is  another  class  of  testimony  introduced  on  the  trial 
by  appellee,  which  is  claimed  to  be  erroneous,  which  should  be 
noticed,  and  that  is  the  declarations  of  John  W.  Goewey.  Any 
declarations  he  may  have  made  while  he  owned  the  note  were 
proper  to  be  proven ;  but  if  he  at  any  time,  in  good  faith,  sold 
and  delivered  the  note  to  appellant,  what  he  may  have  said 
after  that  time  would  not  be  competent  testimony  except  for 


618  Noble  v.  Runyan  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

the  purpose  of  impeaching  his  evidence  where  a  proper  foun- 
dation had  been  laid. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
Those  defending  on  behalf  of  the  estate  will  have  leave  to  file 
an  affidavit  denying  the  execution  of  the  note,  if  they  see  proper 
so  to  do. 

Judgment  reversed. 


Major  Noble 

v. 

Eben  F.  Run  y an  et  al. 

Guardian  and  ward — ward's  estate  not  liable  for  moneys  borrowed  by  his 
guardian.  Where  a  guardian,  being  also  agent  for  another  and  having 
moneys  of  his  principal  in  his  hands,  applied  to  the  latter  for  a  loan  of 
money  on  behalf  of  his  ward,  agreeing  to  execute  a  mortgage  on  the  ward's 
estate,  and  procuring  an  order  of  court  for  that  purpose,  and  it  appeared 
that  no  money  was  in  fact  ever  paid  over  to  the  guardian,  who  gave  a  note 
for  the  sum  as  guardian,  but  failed  to  execute,  a  mortgage  to  secure  the  same, 
and  the  money  was  never  expended  upon  the  person  of  the  ward  or  upon 
his  estate,  it  was  held,  that  the  creditor  could  not,  in  equity,  have  a  lien  on 
the  real  estate  of  the  ward  for  the  payment  of  the  note  so  given  by  the  guar- 
dian. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  H.  C.  Irish,  for  the  appellant. 

]\Ir.  F.  W.  Young,  for  the  appellee  Francis  J.  Young. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  Superior  Court  of  Cook  county, 
to  reverse  a  decree  rendered  therein  in  a  cause  there  pending, 
in  which  Major  Noble  was  complainant  and  Eben  T.  Kunyan 
and  Francis  J.  Young  were  defendants.  The  scope  of  com- 
plainant's bill  was  to  subject  the  estate  of  Young,  who  was  a 


1877.]  Noble  v.  Runyan  et  al.  619 

Opinion  of  the  Court. 

minor  under  the  age  of  twenty-one  years,  to  a  lien  to  the  ex- 
tent of  ten  thousand  dollars,  under  the  following  circumstances: 
Runyan  was  Noble's  man  of  business,  residing  in  Chicago, 
loaning  his  money,  receiving  interest,  and  payments  on  loans 
effected  for  Noble,  and  was  the  guardian  of  Francis  J.  Young, 
who  had  inherited  from  his  mother  a  small  tract  of  land,  con- 
taining two  acres,  situated  in  Chicago.  Runyan  was  appointed 
guardian  April  30,  1872,  Francis  being  then  about  fourteen 
years  of  age.  About  September  24,  of  that  year,  it  h  alleged 
in  the  bill,  Runyan  applied  to  appellant  for  a  loan  of  ten 
thousand  dollars,  to  be  expended  in  removing  tax  liens  from 
the  land  of  his  ward,  and  erecting  buildings  thereon,  to  be 
secured  by  a  mortgage  on  the  land.  Runyan  was  to  obtain  an 
order  of  the  county  court  authorizing  this  action  by  him. 
Such  an  order  was  entered  at  that  date,  and  Runyan  delivered 
to  appellant  a  note  for  the  amount,  signed  E.  F.  Runyan, 
guardian  of  Francis  J.  Young.  It  does  not  clearly  appear  that 
any  money  was  actually  paid  by  Noble  to  Runyan,  but  it  does 
appear  that  Runyan  had  in  his  hands  money  collected  for 
Noble,  nearly  to  the  amount  of  ten  thousand  dollars.  Runyan 
promised  to  execute  a  mortgage  on  his  ward's  land  to  secure 
this  amount,  but  never  did  so — no  mortgage  was  ever  made. 
The  ward  had  no  knowledge  of  this  transaction,  and  has  never, 
in  any  manner,  sanctioned  it,  nor  has  Runyan,  during  the 
whole  term  of  his  guardianship,  expended  more  than  one 
hundred  and  seventy-five  dollars  upon  the  person  of  his  ward, 
and  not  a  dollar  upon  the  estate.  The  property  yielded  a  small 
annual  rent  of  fifty  dollars,  which  Runyan  appropriated. 

We  are  unable  to  see,  on  a  careful  consideration  of  the  facts 
of  this  case,  any  claim  which  appellant  can  rightfully  set  up 
to  the  aid  of  a  court  of  equity  in  decreeing  to  him  this  so- 
called  loan  to  Runyan,  as  guardian.  In  the  absence  of  proof 
of  the  actual  payment  of  this  amount  of  money  by  Noble  to 
Runyan,  it  seems  to  us  that  Runyan  was  greatly  in  arrears  to 
appellant  in  paying  over  to  him  moneys  he  had  collected,  as 
agent  and  attorney,  and,  being  in  that  predicament,  the  plan 
was  suggested  of  creating  a  loan  for  the  benefit  of  the  ward, 
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and  thus  make  the  ward's  estate  pay  Runyan's  debt,  and  this 
is  what  is  really  asked  of  the  court. 

There  is  not  a  particle  of  equity  or  justice  in  the  claim  of 
appellant,  and  no  court  could  lend  its  aid  to  the  fruition  of 
such  an  attempt. 

The  decree  of  the  Superior  Court  was  right.  Appellant  was 
competent  to  act  for  himself,  and  if  he  was  so  weak  as  to  part 
with  his  money,  if  he  actually  did  so,  before  the  mortgage  was 
executed,  he  can  not  be  relieved.  It  would  be  monstrous  to 
load  the  estate  of  this  young  man  with  this  debt,  in  the  benefit 
of  which  neither  he  nor  his  estate  has  participated. 

The  decree  of  the  Superior  Court  is  affirmed. 

Decree  affirmed. 
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ABANDONMENT. 

Neglect  to  file  remanding  order. 

1.  Effect  thereof  as  an  abandonment  of  the  suit.  The  statute  providing 
that  if  neither  party  shall  file,  in  the  circuit  court,  the  transcript  of  the 
order  of  this  court  reversing  the  judgment  below,  within  two  years,  the 
cause  shall  be  considered  as  abandoned,  and  no  further  action  shall  be  had 
therein,  means  the  particular  suit  in  which  the  order  of  reversal  is  made 
shall  be  considered  as  abandoned,  and  not  the  cause  of  action.  A  new 
suit  may,  after  such  period,  be  brought  upon  the  original  cause  of  action. 
Koon  v.  Nichols,  155. 

ABATEMENT. 

Attachment — non-residents. 

Of  the  remedy  by  attachment  where  both  parties  are  non-residents.  See  AT- 
TACHMENTS, 1. 

ABBREVIATIONS. 
In  description  of  land. 

In  tax  receipts.     See  DESCRIPTION,  1. 

ACCEPTANCE. 

Verbal  acceptance  of  order. 

1.  A  verbal  acceptance  of  an  order  drawn  on  a  party  is  binding  on  him, 
and  his  statement,  when  presented  with  the  order,  that  he  could  not  then 
pay  it,  but  would  pay  the  same,  is  equivalent  to  an  acceptance.  St.  Louis 
National  Stock  Yards  v.  O'Reilly  et  al.  546. 

ACKNOWLEDGMENTS  OF  DEEDS. 
By  married  women. 

1.  The  deed  of  a  married  woman,  executed  and  acknowledged  in  1862, 
where  the  certificate  of  acknowledgment  fails  to  state  that  she  was  person- 
ally known  to  the  officer  as  the  real  person  whose  name  was  signed,  etc., 
is  void,  the  certificate  being  fatally  defective.     Murphy  v.  Williamson,  149. 


622  index. 


ACTIONS. 

On  undertaking  of  third  person. 

1.  If  a  person  makes  an  agreement  with  a  railway  company  by  which 
he  buys  all  its  property  and  credits,  and  assumes  to  pay  all  its  debts,  a 
creditor  of  the  corporation  may  recover  his  debt  of  such  party.  Snell  et  al. 
v.  Ives,  279. 

Form  of  action. 

2.  Upon  sealed  instrument.     See  PLEADING,  1. 

Remote  and  proximate  cause. 

3.  As  a  basis  for  recovery  of  damages.  See  MEASURE  OF  DAMAGES, 
5  to  9. 

For  money  had  and  received. 

4.  Whether  an  action  will  lie.  See  MONEY  HAD  AND  RECEIVED, 
1,  2,  3. 

To  recover  property  lost  at  gaming. 

5.  Whether  an  action  will  lie.     See  GAMING,  1. 

To  recover  back  purchase  money  paid. 

6.  On  rescission  of  contract  of  sale.     See  CONTRACTS,  8. 
To  recover  back  usury  paid. 

7.  Whether  an  action  will  lie.     See  USURY,  3. 
Fraud  and  deceit  on  sale  of  land. 

8.,     When  an  action  will  lie  therefor.     See  FRAUD,  2. 
Obstruction  to  streets. 

9.  Right  of  action  in  an  individual.    See  HIGHWAYS,  2  to  8. 

After  reversal  and  remandment. 

10.  Abandonment  of  suit  by  failure  to  file  remanding,  order — new  suit  on 
same  cause  of  action.     See  ABANDONMENT,  1. 

ADMINISTRATION  OF  ESTATES. 
Jurisdiction  in  chancery. 

1.  In  the  settlement  of  estates.  A  court  of  chancery  will  not  exercise 
jurisdiction  over  the  administration  of  estates,  except  in  extraordinary 
cases.  Some  special  reason  must  be  shown  to  give  the  court  jurisdiction. 
Crain,  Guardian  v.  Kennedy  et  al.  340. 

2.  On  bill  for  partition — decree  to  pay  debts  due  from  ancestor  of  heirs,  on 
sale.  Where  land  is  ordered  to  be  sold  on  bill  in  chancery  for  partition, 
it  not  being  susceptible  of  division,  it  is  not  erroneous  to  decree  from  the 
proceeds  of  the  sale  the  payment  of  a  sufficient  sum  to  the  administratrix 
of  the  estate  of  the  deceased,  from  whom  the  land  descended,  to  pay  the 
debts  allowed  against  the  estate,  where  they  are  a  charge  on  the  same. 
The  rule  is  otherwise  where  partition  of  the  land  can  be  made.  Labadie 
et  al.  v.  Hewitt,  341. 
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ADMINISTRATION  OF  ESTATES.      Continued. 
Co-executors. 

3.  Of  their  relations  with  each  other.  It  is  not  within  the  province  of 
one  of  several  executors  to  call  his  co-executors  to  account  for  their  action, 
in  a  court  of  equity.  If  either  of  the  executors  does  wrong  he,  alone,  is 
responsible, — the  others  can  not  he  injured  thereby.  Grain,  Guardian  v. 
Kennedy  et  al.  340. 

Limitation. 

4.  As  to  claims  against  an  estate,  where  no  inventory  has  been  filed.  See 
LIMITATIONS,  1. 

Sale  of  land  to  pay  debts. 

5.  Of  the  notice  of  the  application — recital  in  the  decree— presumption. 
See  DECREE,  1 ;  PRESUMPTIONS,  1. 

The  administrator  as  a  purchaser. 

6.  The  sale  not  void,  but  merely  voidable.     See  PURCHASERS,  1. 

Costs. 

7.  Administrator  not  personally  liable.     See  COSTS,  4, 

ADMISSIONS. 

Affidavit  for  continuance. 

1.  Effect  of  admitting  it.     See  CONTINUANCE,  1. 
Plea  of  non  est  factum. 

2.  What  is  admitted  thereby.     See  PLEADING  AND  EVIDENCE,  9. 
Demurrer  to  evidence. 

3.  What  it  admits.     See  DEMURRER  TO  EVIDENCE,  1,  2,  3. 

AFFIDAVITS. 

In  suit  by  attachment. 

1.  Requisites  of  the  affidavit.     See  ATTACHMENTS,  2. 
Affidavit  in  replevin. 

2.  Its  requisites.     See  REPLEVIN,  1. 
In  replevin  before  justice  of  the  peace. 

3.  Affidavit  essential  to  jurisdiction.     See  JUSTICES  OF  THE  PEACE,  2. 

AGENCY. 
Appointment  by  parol. 

1.  To  pay  taxes.  An  agent  for  the  payment  of  taxes  may  be  appointed 
by  parol.  A  request  by  letter  or  orally  is  sufficient  to  authorize  the  per- 
son requested  to  act,  and  a  payment  of  taxes  made  pursuant  to  such  re- 
quest would  be  a  payment  by  the  person  making  the  request.  Paris  v. 
Lewis,  597. 

Presumption. 

2.  As  to  agency  of  person  paying  taxes  on  land  of  another.  It  is  not 
indispensable  that  an  express  request  to  act  should  be  proved,  but  it  may 
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AGENCY.     Presumption.     Continued. 

be  inferred  from  circumstances ;  as,  for  instance,  when  the  proof  shows 
the  payment  of  taxes  by  a  person  not  claiming  any  interest  in  the  land, 
and  his  subsequent  compensation  therefor  by  the  owner,  the  presumption 
is  the  payment  was  made  for  the  owner,  and  that  the  person  was  his  agent 
in  making  it.     Paris  v.  Lewis,  597. 

Extent  op  agent's  authority. 

3.  The  delivery  of  a  note  to  an  agent  for  collection,  will  authorize  the 
holder  to  receive  payment  when  due,  and  to  deliver  the  note  to  the  maker 
on  payment,  but  it  does  not  authorize  the  agent  to  commute  the  debt  for 
another  thing,  or  to  release  it  upon  composition,  or  to  pledge  it,  or  to  ob- 
tain judgment  for  his  own  use.     Padfieldy.  Green,  529. 

Who  regarded  as  an  agent. 

4.  And  of  a  sale  by  an  agent  to  a  firm  of  which  he  is  a  member.  Where 
one  sells  corn  of  a  certain  grade,  with  an  agreement,  if  it  is  not  of  that 
grade  the  purchaser  may  sell  the  same  on  the  market  for  the  best  price  he 
can  get,  and  account  for  the  proceeds,  if  the  purchaser  sells  the  same,  he 
will  be  the  agent  for  the  original  seller,  and  is  not  authorized  to  sell  the 
same  to  a  firm  of  which  he  is  a  member,  and  if  he  does,  he  will  be  treated 
as  the  purchaser,  with  a  right  to  deduct  the  difference  in  value  between 
the  corn  delivered  and  the  contract  price,  provided  the  original  seller  does 
not  affirm  such  sale.     Francis  v.  Kerlzer,  190. 

Ratification  by  principal. 

5.  And  of  his  right  of  election.  If  an  agent  sells  to  his  own  firm,  the 
principal  has  an  election  to  adopt  the  act,  and  if  he  deliberately  and  freely 
ratifies  the  act  of  the  agent,  or  acquiesces  in  it  for  a  great  length  of  time, 
it  will  become  obligatory  on  him,  not  by  its  own  intrinsic  force,  but  be- 
cause he  waives  the  protection  given  him  by  the  law.     Ibid.  190. 

6.  Where  an  agent  sold  corn  of  his  principal  to  his  own  firm,  and 
gave  the  principal  a  statement  thereof,  and  no  objection  was  made  for  two 
years,  and  the  parties  had  a  settlement  of  accounts,  in  which  no  allusion 
was  made  to  the  transaction,  it  was  held,  that  the  principal  thereby  ratified 
the  sale  so  made  by  the  agent.     Ibid.  190. 

7.  Where  an  order  is  drawn  in  a  party's  name  by  his  son  and  clerk, 
who  was  attending  to  business  for  the  father,  and  the  latter  afterwards 
ratifies  the  act,  the  order,  on  acceptance  and  payment,  can  not  be  im- 
peached or  avoided  by  creditors,  in  a  contest  for  liens  under  the  Mechanic's 
Lien  Law,  where  no  fraud  is  shown.  St.  Louis  National  Stock  Yards  v. 
Oy Reilly  et  al.  546. 

Capturing  a  thief  by  an  agent. 

8.  Who  entitled  to  the  reward.     See  REWARD,  1. 
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ALTERATION. 

Of  its  materiality. 

1.  And  effect  thereof.  After  the  execution  of  a  new  bond  by  a  justice 
of  the  peace,  in  pursuance  of  a  notice  by  his  surety  in  the  original  bond, 
the  clerk  of  the  county  court,  on  its  return  to  him,  and  without  the  knowl- 
edge or  consent  of  the  sureties,  inserted  therein,  after  the  recital  of  the 
election,  etc.,  the  words  "and  given  up  by  A  B,  his  security,  on,  etc.,  and 
required  to  file  new  bond  as  such  justice  of  the  peace:"  Held,  that  the 
alteration  was  immaterial,  as  it  did  not,  in  the  least,  increase  or  lessen 
the  undertaking  of  the  sureties,  and  did  not  render  the  bond  void.  Rude- 
sill  et  al.  v.  County  Court  of  Jefferson  County,  use,  etc.  446. 

2.  It  is  no  doubt  true,  that  a  material  alteration  of  an  official  bond, 
increasing  the  liability  of  the  sureties,  without  their  consent,  would  re- 
lease them  from  the  obligation  they  had  assumed  in  the  execution  of  the 
instrument.     Ibid.  446. 

AMENDMENTS. 
In  chancery. 

1.  Generally.  The  question  of  amendments  in  chancery  proceedings,  is 
one  very  much  in  the  discretion  of  the  court,  if  there  be  no  peremptory 
rule  of  practice,  whether  such  rule  be  prescribed  by  statute,  or  is  founded 
in  the  general  usage  and  practice  of  courts  of  equity.  March  v.  Mayers 
et  al.  177. 

2.  Amendment  of  bill  after  demurrer.  Where  a  demurrer,  going  to  the 
whole  merits  of  a  bill  in  chancery,  is  sustained  for  want  of  equity,  it  is 
not  the  practice  to  allow  amendments  so  as  to  make  a  new  case  with  new 
parties.     Ibid.  177. 

APPEALS  AND  WRITS  OF  ERROR. 

Whether  they  will  lie. 

1.  A  writ  of  error  is  a  writ  of  right,  and  can  be  prosecuted  in  all  cases 
upon  judgments  of  the  circuit  court,  when  no  other  mode  of  review  is 
provided.      Village  of  Hyde  Park  v.  Dunham,  569. 

2.  An  appeal  or  writ  of  error  lies  to  the  final  judgment  of  the  circuit 
court  in  a  proceeding  to  condemn  property  by  a  municipal  corporation 
for  the  purpose  of  widening  a  street.     Ibid.  569. 

Appeal  from  justice  of  the  peace. 

3.  Dismissal  for  non-entry  of  attorney's  name.  An  appeal  being  taken 
by  the  defendant,  from  a  justice  of  the  peace  to  the  circuit  court,  before 
the  appeal  was  called  for  trial,  the  plaintiffs  moved  to  dismiss  the  appeal, 
because  no  attorney's  name  had  been  entered  for  the  party  appealing,  on 
the  docket,  in  compliance  with  a  rule  of  court.  The  defendant  announced 
that  he  would  try  his  own  case,  and  stated  he  was  ready  for  trial,  but  the 
court  dismissed  the  appeal:  Held,  that  the  court  erred.  Gregson  v.  Allen 
et  al.  478. 

40—85  III. 
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APPEALS  AND  WRITS  OF  ERROR.     Continued. 
In  the  matter  of  claims  against  estates. 

4.  Written  pleadings  not  required  on  an  appeal  to  the  circuit  court.  See 
PLEADING,  6. 

APPEAL  BOND. 

Amount  of  the  penalty. 

1.  An  appeal  bond  is  sufficient  if  the  penal  sum  named  therein  is 
double  the  amount  of  the  judgment  appealed  from  and  the  amount  of  the 
costs  accrued  at  the  time  of  taking  the  appeal.  The  costs  of  taking  and 
approving  the  bond,  entering  the  appeal,  and  for  making  transcript,  and 
postage  for  sending  up  the  papers,  are  not  to  be  considered  in  fixing  the 
amount  of  the  bond.     Brennan  v.  The  Academy  of  Christian  Brothers,  509. 

ARBITRATION. 
Municipal  corporations. 

May  submit  to  arbitration.     See  CORPORATIONS,  2. 

ASSAULT  AND  BATTERY. 

Self-defense. 

1.  Degree  of  force  allowable.  A  person  is  liable  in  an  action  of  tres- 
pass for  an  assault  and  battery,  although  the  plaintiff  makes  the  first 
assault,  if  the  former  uses  more  force  than  is  necessary  for  the  defense  of 
his  person.     Trogden  v.  Henn,  237. 

ASSESSOR. 

Of  a  vacancy  in  the  office. 

And  appointment  to  fill  vacancy — officer  de  facto.     See  TAXATION,  1 

ASSESSOR'S  BOOKS. 
To  whom  to  be  delivered.     See  TAXATION,  2. 

ASSIGNMENT. 

Assignee  before  maturity. 

1.  How  far  protected — presumption  as  to  time  of  indorsement.  Where  a 
promissory  note  is  indorsed  and  there  is  no  evidence  of  the  time  of  the 
indorsement,  or  tending  to  charge  the  assignee  with  notice,  he  will  be  pre- 
sumed to  be  a  bona  fide  holder,  for  a  valuable  consideration,  before  matu- 
rity, and  the  question  of  a  want  or  failure  of  consideration  can  not  arise 
in  a  suit  on  the  note  by  such  assignee.      Cisne  v.  Cliidesler,  523. 

Waiter  of  presentment  and  notice. 

2.  Although  a  note  may  be  executed  and  indorsed  in  Missouri,  where  pre- 
sentment to  the  maker  and  notice  to  the  indorser  are  necessary  to  hold 
the  latter,  yet  such  presentment  and  notice  may  be  waived,  and  a  promise 
to  pay,  with  a  knowledge  of  the  facts,  is  sufficient  to  show  a  waiver.     A 
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ASSIGNMENT.     Waiver  of  presentment  and  notice.     Continued. 

knowledge  of  the  facts  may  be  inferred  from  the  circumstances  surround- 
ing the  case.      Givens  v.  Merchants'  National  Bank  of  St.  Louis,  442. 

Indorsement  by  several. 

.  3.  Whether  joint  or  several.  Where  the  payee  of  a  note  indorses  the 
same  in  blank,  after  which  is  indorsed  in  blank  the  names  of  two  other 
persons,  one  name  just  below  the  other,  it  will  not  be  presumed  that  they 
were  joint  indorsers  to  the  holder,  but  it  will  be  presumed  they  were  suc- 
cessive indorsers,  and  the  second  indorser  may  be  sued  alone,  without 
noticing  the  last  indorser.     Ibid.  442. 

Of  successive  indorsements. 

4.  Whether  as  guarantor  or  as  indorser.  Where  a  promissory  note,  made 
payable  to  the  maker,  is  indorsed  by  him,  and  another  person  indorses  his 
name  just  below  the  first,  and  the  note  is  then  negotiated,  the  person  last 
indorsing  will  assume  the  liability  of  second  indorser,  and  not  that  of 
guarantor.     Kayser  v.  Hall,  Admr.  511. 

Indorsement  by  payee. 

5.  Character  of  his  undertaking.  Where  the  payee  of  a  promissory 
note  indorses  his  name  thereon,  his  liability  will  be  that  of  indorser,  and 
not  an  absolute  liability  as  a  maker,  and  proof  that,  at  the  time  of  in- 
dorsing, he  said  he  would  make  the  note  good,  does  not  change  his  liability. 
Finley  v.  Green,  535. 

Liability  of  assignor. 

6.  Diligence,  or  insolvency  of  maker.  The  assignor  of  a  promissory  note 
is  not  liable  to  the  holder,  where  the  latter  does  not  attempt  to  collect  the 
same  of  the  maker  by  suit  at  the  first  term  of  court  after  its  maturity,  or 
show  the  maker's  insolvency.     Kayser  v.  Hall,  Admr.  511. 

7.  Where  the  amount  of  a  promissory  note  could  have  been  made  of  the 
maker,  at  its  maturity,  by  proper  legal  measures  being  taken,  the  indorser 
will  not  be  liable  to  the  holder.     Finley  v.  Green,  535. 

8.  Where  it  is  shown  that  a  suit  at  law,  against  the  maker  of  a  note,  at 
its  maturity  and  since,  would  have  been  unavailing,  a  right  of  recovery  in 
the  assignee  against  the  assignor  is  established.  A  resort  to  a  court  of 
equity  by  the  assignee  against  the  maker  is  not  necessary  to  charge  th«. 
assignor.     Phillips  et  al.  v.   Webster  et  al.  146. 

Proof  of  insolvency  of  maker. 

9.  Of  the  manner  thereof.     See  EVIDENCE,  9. 
Assignment  of  judgment. 

10.  Subject  to  all  defenses.  The  assignee  of  a  judgment  takes  it  subject 
to  all  defenses  existing  at  the  time  against  the  assignor.  The  judgment 
debtor  may  set  off  a  demand  due  him  from  the  assignor  at  the  time  of  the 
assignment.     Himrod  et  al.  v.  Baugh,  435. 

11.  Garnishment — before  notice.  Until  after  notice  of  the  assignment  of  a 
judgment  against  a  party,  he  will  be  justified  in  dealing  with   respect 
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ASSIGNMENT.     Assignment  of  judgment.     Continued. 

to  it  as  belonging  to  the  party  recovering  the  same ;  and  if,  before  notice 
of  its  assignment,  he  is  garnisheed  as  the  debtor  of  such  owner,  and  is 
compelled  to  pay  money  as  such  garnishee,  the  payment  so  made  will  be 
taken  as  an  extinguishment  or  satisfaction  pro  tanto  of  the  original  judg- 
ment, notwithstanding  it  has  been  assigned  before  the  garnishee  proceed- 
ings.    Himrod  v.  Baugh,  435. 

12.  Rights  of  the  owner  as  against  the.  assignee.  The  assignee  of  a  judgment 
occupies  no  more  favored  position  than  that  of  the  assignor.  Padfield  v. 
Green,  529. 

13.  Where  an  agent  for  collection  merely,  sues  upon  the  note  entrusted 
to  him,  and  obtains  judgment  for  his  own  use,  and  assigns  such  judgment 
for  value,  the  nominal  plaintiff,  having  no  knowledge  of  the  facts  until 
after  the  assignment,  and  having  done  no  act  to  create  an  estoppel,  may 
enjoin  the  payment  of  the  judgment  to  the  assignee,  and  have  the  assignment 
set  aside  in  equity.     Ibid.  529 

Vendor's  lien. 

Whether  assignable.     See  LIENS,  11. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Whether  fraudulent.     See  FRAUDULENT  CONVEYANCES,  1. 

ATTACHMENTS. 

Where  both  parties  are  non-residents. 

1.  It  can  not  be  pleaded  in  abatement  to  an  attachment  suit  in  this 
State,  that  both  the  plaintiff  and  defendant,  when  the  cause  of  action 
accrued  and  the  suit  was  brought,  were  non-residents  of  this  State 
and  residents  of  the  State  of  Missouri.  Oivens  v.  Merchants'  Nat.  Bank  of 
St.  Louis,  442. 

Of  the  affidavit. 

2.  If  an  affidavit  for  an  attachment  contains  a  good  statement  of  any 
one  of  the  grounds  for  the  writ,  this  will  be  sufficient,  although  another 
ground  is  stated  which  may  not  be  well  stated.     Lawver  v.  Langhans,  138. 

Of  the  notice. 

3.  Its  requisites.  It  is  not  necessary  to  state  in  an  attachment  notice, 
to  what  counties  the  writs  of  attachment  were  directed,  or  to  give  a  descrip- 
tion of  the  property  attached.     Ibid.  138. 

4.  Sufficiency,  as  published — evidence  thereof.  Where  the  record  contains 
an  attachment  notice  which  is  correct  as  to  the  names  of  the  parties,  and 
certificate  of  the  printer  showing  its  publication,  and  also  shows  that  the 
court  found,  from  the  evidence,  due  publication  of  notice,  this  can  not 
be  overcome  by  an  affidavit  showing  a  mistake  as  to  the  name  of  one  of 
the  parties,  in  the  first  publication.     Ibid.  138. 
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ATTACHMENTS.     Of  the  notice.     Continued. 

5.  Publication  may  expire  during  term.  The  present  statute  does  not 
require  that  the  three  weeks  publication  in  an  attachment  suit  shall  be 
made  ten  days  before  the  term  at  which  judgment  is  taken,  but  a  part  of 
the  publication  may  be  made  before  the  term  begins,  and  a  part  afterwards, 
and  in  such  case,  if  the  court  is  in  session  ten  days  after  the  last  publica- 
tion, the  plaintiff  may  take  judgment  by  default,  if  there  is  no  appearance. 
Lawver  v.  Langhans,  138. 

Time  of  filing  declaration. 

6.  In  an  attachment  suit.     See  PRACTICE,  1. 
Fraudulent  conveyance. 

7.  What   constitutes,   under   the  attachment   law.      See   FRAUDULENT 

CONVEYANCES,  3. 

ATTORNEY  AT  LAW. 

Attorney's  fee. 

1.  Of  its  reasonableness.  Where  the  only  serious  question  in  a  chancery 
suit  was  as  to  the  sufficiency  of  the  description  in  a  deed,  and  whether 
extrinsic  evidence  was  competent  to  identify  and  establish  the  calls  in  the 
deed,  and  there  was  no  necessity  for  the  examination  of  many  witnesses, 
and  the  land  involved  in  litigation  was'only  46J  acres,  and  not  exceeding 
in  value  $50  per  acre,  and  perhaps  only  worth  $30  per  acre,  it  was  held, 
that  estimates  of  witnesses,  on  the  assessment  of  damages  on  dissolving 
an  injunction,  fixing  the  attorney's  fees  at  $750,  $1000,  and  one  at  $2000, 
were  extravagant  and  beyond  all  reason.     Alexander  v.  Colcord,  323. 

2.  Allowance  in  judgment*  Although  an  attorney's  fee  may  be  author- 
ized in  a  power  of  attorney  attached  to  a  promissory  note,  in  case  of  a 
confession  of  judgment  under  the  power,  this  will  not  justify  the  court  in 
allowing  such  fee  in  an  ordinary  suit  on  the  note.     Dowty  v.  Holiz,  525. 

3.  In  rendering  judgment  against  parties,  it  is  error  to  include  an 
allowance  for  the  plaintiff's  attorney's  fee.  Byers  el  al.  v.  First  Nat.  Bank 
of  Vincennes,  423. 

Privileged  communications. 

What  constitute.     See  EVIDENCE,  2. 

BANKRUPTCY. 

Suits  pending  in  State  courts. 

1.  Effect  thereon  of  proceedings  in  bankruptcy.  An  injunction  issued  in 
proceedings  of  bankruptcy  before  a  discharge,  restraining  a  creditor  and 
his  attorneys  from  prosecuting  an  action  in  the  State  courts,  does  not  de- 
prive the  State  court  of  jurisdiction,  and  a  judgment  rendered  by  the  lat- 
ter court  against  him  is  not  erroneous.  Byers  et  al.  v.  First  Nat.  Bank  of 
Vincennes,  423. 


*See  Leitch  et  al.  v.  Boyington,  84  111.  179. 
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BANKRUPTCY.     Suits  pending  in  State  courts.     Continued. 

2.  Bankrupt  law  construed  as  to  staying  suits  in  State  courts.  The  pro- 
vision in  the  Bankrupt  act,  that  no  creditor  whose  debt  is  provable  shall 
be  allowed  to  prosecute  to  final  judgment  any  suit,  etc.,  until  the  question 
of  the  debtor's  discharge  is  determined,  was  not  intended  to  prevent  a 
plaintiff  from  having  judgment  against  such  debtor  when  he  is  sued 
jointly  with  others  in  an  action  ex  contractu.  In  such  case,-judgment  may 
be  rendered  against  all,  and  an  order  made  staying  execution  as  to  the 
bankrupt  until  the  question  of  his  discharge  is  determined.  Byers  et  al. 
v.  First  Nat.  Bank  of  Vincennes,  423. 

Staying  judgment  in  State  court. 

3.  Where  judgment  is  rendered  against  one  pending  proceedings  in 
bankruptcy,  in  a  suit  on  a  contract  against  him  and  others,  the  court,  on 
a  proper  application  by  any  one  interested  in  the  assets  of  the  bankrupt's 
estate,  should  enter  an  order  staying  execution  against  the  bankrupt  until 
the  question  of  his  discharge  is  determined.  On  such  application,  the 
proper  practice  requires  that  a  petition  setting  out  the  order  of  the  dis- 
trict court  be  presented,  together  with  other  necessary  facts  on  which  to 
base  the  order.     Ibid.  423. 

BASTARDY. 

Where  the  mother  is  a  non-resident. 

1.  Under  the  statute  relating  to  bastardy,  a  non-resident  female  may 
prosecute  the  putative  father  in  the  courts  of  this  State.  The  statute  is 
not  limited  in  its  operation  to  residents  of  the  State.  Kolbe  v.  The  People, 
336.  '   .    -     ■ 

Bond  for  costs— non-resident. 

2.  The  statute  requiring  a  non-resident  to  give  bond  for  costs,  does  not 
apply  to  a  prosecution  under  the  Bastardy  act ;  but  if  it  did,  a  motion  to 
dismiss  should  be  made  before  the  justice  of  the  peace.     Ibid.  336. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS, 

2  to  8. 

BILL  TO  QUIET  TITLE.     See  CHANCERY,  11,  12. 

BONDS. 

On  granting  license  to  sell  liquor. 

1.  Of  the  approval  of  the  bond  required.     See  LICENSE,  2. 
Conservator's  bond. 

2.  Of  its  requisites — approval — filing — and  who  may  sue  thereon.  See 
OFFICIAL  BONDS,  1  to  6. 

Appeal  bond. 

3.  Of  the  penalty.     See  APPEAL  BONDS,  1. 
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BONDS.     Continued. 
Bond  of  master  in  chancery. 

4.  Of  its  requisites,  and  liability  thereon.  See  MASTER  IN  CHANCERY, 
1  to  5. 

In  case  op  two  official  bonds. 

5.  As,  where  a  master  in  chancery  is  appointed  to  a  second  term — upon  which 
bond  liable.     Same  title,  4,  5. 

BOUNDARIES. 

Line  between  White  and  Edwards  counties. 

1.  Construction  of  the  act  establishing  the  same.  The  act  of  January  22, 
1829,  defining  the  southern  boundary  of  the  counties  of  Wayne  and  Ed- 
wards, provides  that  it  shall  begin  at  the  S.  W.  cor.  of  sec.  18,  T.  3  S.,  R. 
5  E.,  and  running  thence  east  along  the  middle  line  of  township  3  to  the 
S.  E.  cor.  of  sec.  13,  T.  3  S.,  R.  9  E.,  for  the  county  of  Wayne,  and  from 
thence  east  along  said  line  to  the  Bon  Pas  creek,  or  to  the  Wabash  river, 
as  the  case  may  be,  for  the  county  of  Edwards.  Owing  to  errors  in  the 
government  surveys,  where  this  line  reached  another  meridian  there  was 
a  jog  in  the  lines  of  about  ninety-five  rods.  It  was  held,  that  the  line  was 
not  to  be  continued  straight,  without  reference  to  the  jog,  but  was  intended 
to  run  through  the  center  of  the  several  townships  until  it  reached  the 
creek  or  river,  as  the  case  might  be.  Edwards  County  v.  White  County, 
390. 

Acquiescence. 

2.  Where  the  public  authorities,  for  a  long  series  of  years,  have  recog- 
nized a  certain  line  as  the  boundary  between  their  respective  counties, 
public  policy  forbids  that  such  line  shall  be  changed,  even  though  such 
line  was  not  the  one  intended.     Ibid.  390. 

Of  lot  abutting  on  street. 

3.  The  limits  of  a  lot  abutting  upon  a  street  is  the  extent  of  the  owner- 
ship, and  it  can  not  be  asserted  beyond  those  lines  and  extended  into  the 
street  on  its  vacation.     Helm  v.  Webster,  116. 

BREACH  OF  PROMISE  OF  MARRIAGE. 
As  TO  time  of  performance. 

1.  Where  there  is  a  general  promise  to  marry,  the  law  will  imply  that 
it  is  to  be  performed  within  a  reasonable  time.  It  is  not  necessary  to  a 
right  of  action  for  a  breach  of  the  promise,  that  any  definite  time  be  fixed 
for  the  marriage,  and  if  it  is  said  it  might  be  in  one  year  or  in  ten  years, 
this  will  not  qualify  the  contract  itself,  as  it  does  not  fix  any  definite  time. 
Blackburn  v.  Mann,  222. 

Promise — how  shown. 

2.  May  be  inferred  from  conduct.  A  general  engagement  to  marry  may 
be  inferred  from  the  conduct  and  social  relations  of  the  parties,  extending 


632  INDEX. 


BREACH  OF  PROMISE  OF  MARRIAGE.    Promise— how  shown.     Continued. 
through  a  period  of  many  years,  independent  of  any  express  agreement  to 
marry.     Blackburn  v.  Mann,  222. 
Limitation — when  statute  begins  to  run. 

3.  As  to  promise  to  marry.     See  LIMITATIONS,  3. 
Statute  of  Frauds. 

4.  As  applicable  to  promise  to  marry.     See  STATUTE  OF  FRAUDS,  1. 
Matter  in  aggravation  of  damages. 

5.  Insuit  for  breach  of  promise.     See  MEASURE  OF  DAMAGES,  10. 

BRIDGES. 

As  to  the  power  or  duty  of  counties  to  build  bridges.     See  HIGH- 
WAYS, 10. 

Safety  of  bridges  in  cities  and  towns. 

Duty  of  municipal  authorities.     Same  title,  9. 

BURDEN  OF  PROOF.     See  EXEMPTION,  1. 

CAVEAT  EMPTOR. 
As  to  sales  in  open  market.     See  SALES,  3. 

CERTIORARI. 

Under  the  statute. 

1.  The  petition  must  show  diligence.  A  petition  for  a  certiorari,  under  the 
statute,  is  defective  if  it  fails  to  show  that  the  judgment  sought  to  be  re- 
viewed was  not  the  result  of  negligence  in  the  petitioner,  and  that  it  was 
not  in  his  power  to  have  taken  an  appeal  in  the  ordinary  way.  Dye, 
Admx.  v.  Noel  et  al.  Exrs.  290. 

2.  Negligence  in  defense  of  suit.  A  defendant  will  not  be  excused  for 
failing  to  attend  at  the  term  of  the  county  court  to  which  the  summons  is 
made  returnable,  so  as  to  remove  the  cause  by  certiorari,  on  the  ground  that 
the  cause  was  not  set  for  hearing  at  that  term.  There  is  no  necessity  for 
a  special  order  setting  down  a  cause  for  hearing  at  the  return  term. 
Ibid.  290. 

3.  A  petition  for  a  certiorari,  which  attempts  to  excuse  the  party  from 
defending  at  the  return  term,  on  the  ground  of  the  absence  of  the  attorney 
in  fact  of  the  defendant,  in  Ohio,  to  arrange  for  taking  the  depositions  of 
witnesses,  is  defective,  if  it  does  not  show  why  this  could  not  have  been 
attended  to  without  the  personal  attendance  of  such  attorney,  and  this 

•more  especially  if  it  appears  that  such  attorney  returned  in  time  to  have 
been  present  in  court  before  the  trial.     Ibid.  290. 

4.  Delay  in  taking  appeal.  Where  a  defendant's  attorney  in  fact  is 
notified  of  the  result  of  a  suit  a  few  days  after  the  rendition  of  judgment, 
and  does  not  procure  an  appeal  bond  until  fifteen  days  after  the  date  of 
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CERTIORARI.     Under  the  statute.      Continued. 

the  judgment,  and  mails  the  same  two  days  before  the  expiration  of  the 
time  for  appealing,  and  the  same  is  not  received  by  the  proper  officer 
within  time,  he  will  be  guilty  of  such  negligence  as  to  preclude  him  from 
removing  the  cause  by  certiorari.     Dye,  Admx.  v.  Noel  et  al.  Ezrs.  290. 

CHANCERY. 

Jurisdiction — remedy  or  defense  at  law. 

1.  A  party  can  have  no  standing  in  a  court  of  equity  when  he  has  a 
complete  and  ample  remedy  or  defense  in  an  action  at  law.  Long  v. 
Barker  et  al.  431.* 

2.  The  defendant  in  an  action  of  replevin  sought  to  enjoin  the  plaintiff 
from  further  prosecution  of  the  suit,  alleging  in  his  bill  that  he  purchased 
the  property  from  one  who  deduced  title  under  a  tax  sale  which  was 
irregular  and  passed  no  title;  that  the  plaintiff  in  the  replevin  suit 
claimed  to  own  the  property,  and  the  complainant  prayed  that  his  vendor 
and  the  plaintiff  in  replevin  be  required  to  interplead  and  settle  the  ques- 
tion of  title  between  themselves.  It  was  held,  all  the  matters  alleged 
concerning  the  title  to  the  property  could  be  tried  in  the  action  of  replevin, 
and  there  was  therefore  no  ground  for  the  interposition  of  a  court  of 
equity.     Ibid.  431. 

3.  Contract  of  an  insane  person.  The  fact  that  a  person  has  been  ad- 
judged lunatic  or  insane,  and  is  under  the  ban  of  the  law  when  he  gives 
a  note,  is  a  legal  defense  to  an  action  thereon,  and  should  be  made  then, 
and  not  attempted  in  equity.     McCormick  et  al.  v.  Littler,  62. 

GrlVING  A  NEW  STATUTORY  REMEDY. 

4.  Effect  upon  original  jurisdiction  in  chancery.  The  giving  of  a  new 
remedy  by  statute,  in  nowise  affects  the  original  jurisdiction  of  courts  of 
chancery.  Such  new  remedy  is  regarded  merely  as  cumulative,  unless 
the  prior  jurisdiction  or  remedy  is  limited  or  restricted  by  the  statute. 
Labadie  et  al.  v.  Hewitt,  341. 

In  partition. 

5.  Courts  of  chancery  are  not  deprived  of  jurisdiction  to  make  partition 
of  land  by  our  statute  authorizing  courts  of  law  to  order  partition  on 
petition.  Proceedings  for  partition  in  chancery  are  not  governed  by  the 
Partition  act,  which  applies  only  to  courts  of  law.     Ibid.  341. 

*See,  also,  Hacker  v.  Barton  et  al.  84  111.  313;  County  of  Clinton  v.  Schuster, 
82  id.  137;  Imperial  Fire  Ins.  Co.  v.  Gunning  et  al.  81  id.  230;  Arbuckle  v.  Illi- 
nois Midland  Ry.  Co.  id.  429;  Hernandez  v.  Drake,  id.  34;  Victor  Scale  Co.  v. 
Shurlleff,  id.  313;  Stewart  v.  Mumford,  80  id.  192;  Sirubher  v.  Belsey,  79  id.  307; 
Clingman  v.  Hopkie,  78  id.  152;  McDaniel  v.  Fox,  77  id.  343;  Palmer  v.  Gardi- 
ner, id.  143;  Hellman  v.  Schneider,  75  id..  422.  Where  the  .remedy  is  concurrent, 
to  which  the  party  will  be  remitted.      Wing  v.  Sherrer,  11  id.  200. 
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CHANCERY.     In  partition.     Continued. 

6.  Bill  need  not  be  verified.  Where  a  partition  is  sought  in  chancery, 
and  not  by  petition  under  the  statute,  the  bill  is  not  required  to  be  veri- 
fied by  oath.     Labadie  et  al.  v.  Hewitt,  341. 

7.  Decree  to  pay  debts  due  from  ancestor  of  heirs,  on  sale.  Where  land  is 
ordered  to  be  sold  on  bill  in  chancery  for  partition,  it  not  being  susceptible 
of  division,  it  is  not  erroneous  to  decree  from  the  proceeds  of  the  sale  the 
payment  of  a  sufficient  sum  to  the  administratrix  of  the  estate  of  the 
deceased,  from  whom  the  land  descended,  to  pay  the  debts  allowed  against 
the  estate,  where  they  are  a  charge  on  the  same.  The  rule  is  otherwise 
where  partition  of  the  land  can  be  made.     Ibid.  341. 

Administration  of  estates. 

8.  Jurisdiction  in  chancery.  A  court  of  chancer}'-  will  not  exercise  juris- 
diction over  the  administration  of  estates,  except  in  extraordinary  cases. 
Some  special  reason  must  be  shown  to  give  the  court  jurisdiction.  Crain, 
Guardian  v.  Kennedy  et  al.  340. 

Bill  to  correct  mistake. 

9.  Of  its  sufficiency.     See  MISTAKE,  2. 
Multifariousness  in  bill. 

10.  How  the  question  raised.  If  a  bill  in  chancery  is  multifarious,  the 
objection  can  only  be  raised  by  demurrer,  specifying  it  as  a  ground  of 
objection.  If  not  so  raised,  it  will  be  considered  as  waived,  and  it  can 
not  be  urged  on  trial  or  after  decree.  If  presented  by  answer,  the  court 
may  or  may  not,  as  it  chooses,  on  the  hearing,  allow  the  objection.  Laba- 
die et  al.  v.  Hewitt,  341. 

Bill  to  quiet  title. 

11.  By  holder  of  tax  title.  If  the  holder  of  a  tax  title  can  maintain  a 
bill  to  quiet  title,  it  can  only  be  done  by  his  showing  that  all  the  require- 
ments of  the  Revenue  law  in  imposing  the  tax,  in  advertising  the  land  for 
sale,  in  rendering  the  judgment,  in  conducting  the  sale,  in  giving  notice 
of  the  sale,  and  in  filing  affidavit  of  service  of  the  notice  or  publication, 
and  the  execution  of  the  deed,  have  been  complied  with,  if  not  strictly, 
at  least  substantially.     Koch  et  al.  v.  Hubbard,  533. 

12.  Where  a  bill  to  quiet  title  was  based  upon  a  tax  title  and  limitation,  and 
it  failed  to  show  affirmatively  the  proceedings,  so  that  it  might  be  seen 
whether  the  title  was  a  good  one  or  not,  and  failed  to  show  when  posses- 
sion of  the  land  and  payment  of  taxes  under  the  title  commenced,  or  how 
it  was  continued,  but  charged  generally  possession  and  payment  of  taxes 
for  seven  years,  it  was  held,  that  the  bill  made  no  case  of  which  a  court 
of  equity  could  take  jurisdiction.     Ibid.  533. 

Removing  cloud  upon  title. 

13.  In  respect  to  a  judicial  sale.  Where  an  attorney  brought  suit  by 
attachment  against  his  client  for  the  collection  of  a  fee  of  $100,  the  client 
being  amply  responsible,  and  residing  only  about  sixty  miles  distant, 
where  he  could  have  been  sued  before  a  justice  of  the  peace,  and  the  debt 
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CHANCERY.     Removing  cloud  upon  title.      Continued. 

made,  if  a  meritorious  one,  and,  under  the  proceedings,  land  worth  over 
$5000  was  sold  for  only  $128,  and  no  notice  of  the  sale  and  purchase  was 
ever  given  to  the  client,  it  was  held,  under  the  peculiar  circumstances, 
that,  as  against  the  attorney,  the  sale  could  not  be  sanctioned,  on  bill  to 
set  aside  the  same  as  a  cloud  upon  the  title.      Emmons  et  al.  v.  Moore,  804. 

14.  Effect  of  a  bar  by  limitation.  While  it  is  true,  a  court  of  equity 
might  refuse  to  set  aside  a  title  as  barred  by  the  Statute  of  Limitations,  as 
a  cloud  upon  the  title  of  the  one  claiming  the  benefit  of  the  bar,  yet,  if 
equitable  grounds  of  relief  exist,  the  bar  of  the  statute  may  be  considered 
in  connection  with  them.     Ibid.  304. 

Bill  of  interpleader  * 

15.  By  whom  to  be  maintained.  Where  a  party  claims  to  have  bought 
a  personal  chattel,  such  as  a  portable  saw-mill,  and  the  title  of  his  vendor 
is  assailed  by  the  former  owner,  he  can  not  file  a  bill  of  interpleader  by 
alleging  that  his  vendor  and  the  former  owner  both  claim  title  to  it,  and 
compel  them  to  settle  the  question  of  title  to  the  property.  A  bill  of  inter- 
pleader will  not  lie  where  the  party  invoking  the  aid  of  the  court  by  his 
bill  claims  an  interest  in  the  subject  matter  of  the  litigation.  Long  v. 
Barker  et  al.  431. 

Setting  aside  sale  for  fraud. 

16.  Of  the  adjustment  of  claims.  Where  a  sale  was  set  aside  as  being 
procured  by  fraud,  it  was  held,  that  the  amount  of  a  judgment  and  costs 
paid  by  the  grantee,  which  was  a  lien  on  the  property,  should  be  allowed 
him  in  stating  the  account  of  the  rents  and  profits  chargeable  to  him. 
Stone  v.  Wood,  603. 

Setting  aside  sale  by  vendor. 

17.  Refunding  purchase  money  received.  A  party  seeking  relief  in  a 
court  of  equity  must  do  equity.  Therefore,  if  a  ward  seeks  to  avoid  a 
conveyance  made  by  him  to  his  guardian  after  his  majority,  on  the  ground 
of  imposition  and  misrepresentation  of  the  facts,  he  will  be  required  to 
return  the  whole  of  the  purchase  money  paid  to  him,  or  the  land  should 
be  ordered  to  be  sold  to  repay  the  same,  as  a  condition  upon  which  the 
sale  should  be  set  aside.      Wickiser  v.  Cook,  68. 

Opening  decree  to  let  in  defense. 

18.  In  favor  of  one  not  made  a  party.  Where  a  decree  is  rendered  affect- 
ing the  interest  of  one  not  made  a  party,  and  he  files  a  bill,  whether  of 
review  on  account  of  want  of  necessary  parties,  or  as  a  bill  for  general 
relief,  the  original  decree  may  be  opened,  and  such  party  let  in  to  defend 
as  though  he  had  been  made  a  party  defendant,  but  this  is  all  the  relief  he 
is  entitled  to,      Gaytes  v.  Franklin  Savings  Bank,  256. 

*'See  also,  Cogsioell  v.  Armstrong,  77  111.  139;  Alley  v.  Board  of  Supervisors 
of  Adams  County,  76  id.  101 ;   Hellman  v.  Schneider,  75  id.  422. 
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CHANCERY.     Continued. 
Rescission  of  contracts. 

19.  On  exchange  of  lands,  for  false  representations.  Where  parties  agree,  in 
writing,  on  an  exchange  of  Illinois  land  for  Texas  lands,  to  exchange  back 
and  annul  the  contract  if  the  representations  made  in  regard  to  the  lands 
are  not  true,  a  court  of  equity  will  decree  a  rescission  if  it  appears  that 
the  party  owning  the  Texas  lands  made  representations  as  to  the  location, 
value,  etc.,  material  in  their  character  as  to  such  lands,  which  were  not 
true,  and  this,  as  to  subsequent  purchasers,  either  having  notice  of  the 
facts  or  where  the  conveyances  to  them  are  colorable.  Wilson  v.  Pccecker 
et  al.  349. 

20.  When  party  entitled  to  taxes  and  incumbrance  paid.  Where,  on  an 
exchange  of  lands,  one  of  the  parties  agreed  to  discharge  a  mortgage  on 
the  land  he  received,  of  $300,  for  certain  personal  property  which  he  also 
received,  which  was  not  worth  $300,  and  he  also  paid  taxes  on  the  land, 
it  was  held,  that  on  decreeing  a  rescission  for  fraudulent  representations 
on  his  part,  the  complainant  should  be  required  to  pay  him  the  amount  of 
the  taxes,  and  the  $300,  less  the  value  of  the  personal  property  he  had  re- 
ceived, the  agreement  to  pay  the  mortgage  debt  for  the  personal  property 
being  made  in  expectation  that  the  exchange  of  lands  should  stand.  Ibid. 
349. 

Consideration  of  evidence. 

21.  Presumption.  In  chancery  cases,  it  will  be  presumed  that  the 
chancellor  decides  upon  the  legitimate  evidence  in  the  record  on  the  hear- 
ing, and  rejects  what  is  irrelevant.     Stone  v.   Wood,  603. 

Cross-bill.  -       ,     . 

22.  Whether  necessary.  Where  a  bill  in  chancery  for  the  partition  of 
land  shows  a  charge  in  favor  of  one  of  the  defendants  for  necessary  re- 
pairs, to  prevent  waste  and  loss  to  the  tenants  in  common,  and  asks  that 
the  same  may  be  satisfied  out  of  the  proceeds  of  sale  before  a  partition  is 
made  of  the  money,  and  this  is  admitted  by  demurrer  of  the  defendants, 
such  defendant  may  be  allowed  for  the  same  without  filing  a  cross-bill,  or 
answer  in  the  nature  of  a  cross-bill,  asking  affirmative  relief.  Labadie 
et  al.  v.  Hewitt,  341. 

23.  Where  the  whole  scope  of  a  bill  is  the  adjustment  of  a  partnership 
account,  and  the  whole  controversy  is  embraced  in  the  ascertainment  to 
whom  the  balance  of  the  account  is  due,  a  cross-bill  is  not  necessary  to 
justify  a  decree  in  favor  of  the  defendant.     Nyburg  et  al.  v.  Pearce,  393. 

Trusts — jurisdiction. 

24.  How  far  equity  will  pursue  a  trust  and  enforce  it.  '  See  TRUSTS,  3,  4,  5. 
Fraud  as  between  husband  and  wife. 

25.  Relief  toill  be  granted  in  chancery.     See  FRAUD,  9. 
Insanity  of  a  grantor  in  deed. 

26.  As  a  ground  for  setting  aside  the  deed,  and  of  the  terms  upon  which  it 
will  be  set  aside.     See  INSANITY,  3,  4,  5. 
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CHANCERY.     Continued. 

Mistake. 

27.     Reforming  instruments  in  chancery.     See  MISTAKE,  1,  2. 
Relief  not  sought  by  the  pleadings. 

28."    Can  not  properly  be  decreed.     See  PLEADING  AND  EVIDENCE,  1. 
On  error  in  chancery  causes. 

29.     Hearing  de  novo — presumption  not  in  favor  of  finding  below.     See 
PRACTICE  IN  THE  SUPREME  COURT,  2,  3. 
Granting  new  trial  at  law. 

80.     By  a  court  of  chancery.     See  NEW  TRIALS,  6  to  13. 

CITY  COURTS. 

Under  the  old  constitution. 

1.  Abolished  by  the  establishment  of  new  ones.  The  city  courts  established 
before  the  adoption  of  the  constitution  of  1870,  were,  by  that  instrument, 
continued  in  existence  until  the  legislature  should  provide,  by  general 
law,  for  city  courts  of  uniform  jurisdiction,  process,  etc.,  as  to  grades; 
but  the  act  relating  to  city  courts,  approved  Mai-ch  26,  1874,  has  had  the 
effect,  under  the  constitution,  to  repeal  all  prior  acts  creating  such  courts, 
and  such  old  courts  no  longer  exist,  the  courts  under  the  latter  act  being 
intended  to  supersede  the  city  courts  created  under  the  old  constitution. 
Frantz  v.  Fleitz  et  al.  362. 

City  Court  of  East  St.  Louis. 

2.  That  court,  as  organized  under  the  act  of  1865,  ceased  to  exist,  by 
virtue  of  the  constitution  of  1870,  and  the  general  law  in  respect  to  city 
courts,  of  March  26,  1874.     Ibid.  362. 

CLOUD  UPON  TITLE.     See  CHANCERY,  13,  14. 

COLOR  OF  TITLE.     See  LIMITATIONS,  5,  6. 

CONFLICT  OF  LAWS. 

State  and  Federal  jurisdiction. 

Injunction  by  State  court  must  be  obeyed  by  receiver  subsequently  appointed 
by  Federal  court.     See  RECEIVERS,  5. 


CONSENT. 

Of  its  withdrawal. 

Where  one  partner  has  consented  that  the  check  of  the  firm  might  be  applied 
on  debt  of  co-partner.     See  PARTNERSHIP,  6. 

CONSERVATOR'S  BOND. 

Of  its  requisites. 

And  who  may  sue  thereon.     See  OFFICIAL  BONDS,  1  to  6. 
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CONSIDERATION. 
Promise  without  consideration. 

1.  Is  not  binding.  The  declaration  or  promise  of  the  payee  of  a  note, 
that  he  will  not  collect  the  same,  or  any  part  thereof,  without  any  consid- 
eration therefor,  is  a  mere  nudum  pactum.      Weaver,  Admr.  v.  Fries,  356. 

Failure  of  consideration. 

2.  Contract  in  writing — contemporaneous  verbal  agreement  not  to  enforce  it. 
A  plea  to  an  action  on  a  promissory  note  alleged  that  the  payee,  being  the 
father  of  defendant's  wife,  advanced  to  defendant  and  his  wife  the  sum 
mentioned  in  the  note,  as  an  advancement  to  his  daughter,  and  that  de- 
fendant thereupon  executed  the  note,  and  that  its  only  consideration  was 
the  money  so  advanced  to  defendant  and  his  wife;  and  that,  before,  etc., 
it  was  expressly  understood  and  agreed,  by  and  between  the  payee  and 
defendant,  that  the  latter  should  never  be  required  to  pay  the  note  or  any 
part  thereof;  that  the  note  was  given  merely  as  a  memorandum  of  the  said 
advancement,  and  for  the  purpose  of  attesting  the  same,  and  for  no  other 
purpose,  and  that,  after  the  execution  of  said  note,  the  payee,  on  divers 
times,  etc.,  in  conversations  had  with  defendant  and  others,  disclaimed  all 
intention  of  holding  the  defendant  liable  on  said  note,  and  expressly  de- 
clared and  asserted  that  defendant  should  never  be  required  to  pay  the 
same  or  any  part  thereof,  etc. :  Held,  on  general  demurrer,  that  the  plea 
presented  no  defense,  as  it  only  set  up  a  contemporaneous  parol  agreement 
different  from  the  tenor  of  the  note,  and  did  not  amount  to  a  plea  of  want 
or  failure  of  consideration.     Ibid.  356. 

CONSTITUTIONAL  LAW. 
Divestiture  of  title. 

1.  By  legislative  action.  Where,  by  the  terms  of  the  conveyance  of  land 
for  a  street,  or  under  the  law  in  force  at  the  time  of  the  opening  of  a  street, 
the  title  to  the  ground  embraced  by  the  street  will  revert  to  the  former 
owner  on  its  abandonment  or  vacation,  the  legislature  has  not  the  power, 
under  the  constitutional  limitations,  to  divest  such  former  owner  of  his 
right,  and  to  vest  the  title  in  another.     Helm  v.  Webster,  116. 

CONSTRUCTION  OF  STATUTES.     See  STATUTES,  2. 

CONTEMPT. 

Disobeying  injunction. 

By  a  receiver  subsequently  appointed.     See  RECEIVERS,  3. 

CONTINUANCE. 

Admitting  the  affidavit. 

1.  There  is  no  error  in  refusing  a  continuance  on  the  ground  of  the 
absence  of  material  witnesses,  where  the  other  party  admits  in  evidence 
the  affidavit  showing  what  they  will  testify.  Graff  v.  Broivn,  89;  County 
of  Montgomery  v.  Robinson,  174. 
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CONTINUANCE.     Continued. 
Illness  or  absence  op  counsel. 

2.  Where  there  is  but  a  single  issue  of  fact  to  be  tried,  and  it  is  not 
complicated,  and  no  question  of  law  requiring  an  average  lawyer  to  spend 
much  time  in  investigating,  the  absence  of  the  principal  counsel  and  the 
illness  of  the  assistant  counsel  afford  no  sufficient  ground  for  a  continu- 
ance, where  it  is  not  shown  that  other  competent  counsel  could  not  have 
been  employed  by  reasonable  effort.     Graff  v.  Brown,  89. 

CONTRACTS. 

Construction  of  contracts. 

1.  Language  construed  most  strongly  against  obligor.  Where  a  party, 
entering  into  a  bond  or  undertaking,  employs  equivocal  expressions  or 
language  that  will  bear  two  constructions,  they  will  be  construed  against 
him.     Richardson  et  al.  v.  The  People,  use,  etc.  495. 

Contracts  construed. 

2.  As  to  party  bound — contract  by  agent.  Where  a  contract  for  the  sale 
and  delivery  of  railroad  ties,  in  the  beginning  purports  to  be  entered  into 
by  the  president  of  a  railway  company,  and  recites  that  the  other  party 
is  to  furnish  the  ties  to  the  company,  and  it  is  signed  in  the  name  of  the 
company  by  its  president,  it  will  be  construed  as  obligating  the  company 
to  pay  the  price,  although  the  president,  as  agent,  promises,  in  the  con- 
tract, to  make  payment.  Havana,  Ranioul  and  Eastern  R.  R.  Co.  v.  Walsh 
et  al.  58. 

3.  As  to  place  of  inspection  of  railroad  ties.  Where  a  written  contract 
for  the  sale  and  delivery  of  railroad  ties  provides,  that  the  same  shall  be 
inspected  before  payment,  and  that  they  shall  be  loaded  on  the  company's 
cars  at  a  certain  place,  but  is  silent  as  to  where  the  inspection  shall  be 
made,  it  may  be  shown  that  it  was  the  understanding  of  the  parties  that 
the  ties  were  to  be  shipped,  and  inspected  where  unloaded,  and,  when  this 
is  shown,  a  neglect  to  inspect  a  portion  when  delivered  furnishes  no  ex- 
cuse for  delay  in  making  a  delivery  before  the  inspection  was  had. 
Ibid.  58. 

4.  A  lease  construed,  as  to  its  termination,  and  damages  resulting  therefrom. 
See  LANDLORD  AND  TENANT,  1. 

Building  contracts. 

5.  Damages  for  delay.  Where,  in  referring  a  mechanic's  lien  cause  to 
a  master,  to  report  his  conclusions  as  to  certain  disputed  facts  in  the  case, 
among  which  there  was  no  claim  of  the  defendant  for  damages  for  delay 
in  completing  the  work,  an  exception  to  his  report  in  not  allowing  such 
damages  was  held  properly  overruled.  St.  Louis  National  Stock  Yards  v. 
O'Reilly  et  al.  546. 

6.  Effect  of  waiver  of  damages  for  delay.  Where  a  building  contract 
provided  that  a  given  sum  per  day  should  be  deducted  from  the  price  to 
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CONTRACTS.     Building  contracts.     Continued. 

be  paid  the  contractor,  as  liquidated  damages  for  every  day's  delay  in 
completing  the  work  after  that  fixed  for  final  completion,  and  it  appeared 
that  the  owner  received  possession  by  the  day  named,  though  the  work 
was  not  then  finally  completed,  and  the  delay  was  caused  by  requiring 
extra  work,  and  the  owner  expressly  waived  the  claim  for  damages,  it 
was  held,  that  such  claim  was  properly  rejected  by  the  court  in  a  proceed- 
ing to  enforce  mechanic's  liens  against  the  owner.  St.  Louis  National 
Stock  Yards  v.  O'Reilly  et  al.  546. 

7.  Interference  by  owner — changing  plans,  etc.  Where  a  party,  who  has 
employed  another  to  erect  and  complete  a  mill  and  put  in  the  necessary 
machinery  for  one-half  interest  therein,  interferes  with  the  work,  and 
takes  control  of  and  directs  it,  he  will  have  no  right  to  make  extravagant 
and  wasteful  expenditures  as  against  the  other  party,  and  he  will  have  no 
right  to  change  the  plans  so  as  to  increase  the  cost  which  he  seeks  to 
recover.     Grove  v.  Miles,  85. 

Rescission  of  contracts. 

8.  When  purchaser  may  rescind,  and  when  money  paid  on  purchase  may  be 
recovered  back.  Where  a  sewing  machine  is  sold,  to  be  paid  for  in  install- 
ments, but  a  different  one  sent  to  the  buyer,  which  does  not  work  well, 
and  the  agent  promises  to  replace  it  with  another  one,  which  he  after- 
wards refuses  to  do,  and  on  refusal  to  complete  payments  the  agent 
replevies  the  machine,  without  offering  another  one,  this  may  be  regarded 
as  such  an  act  as  to  authorize  the  purchaser -to  rescind  the  contract,  and 
recover  back  the  payments  made  on  the  purchase.  Hoioe  Machine  Co.  v. 
Willie,  333. 

9.  In  chancery — -for  false  representations.     See  CHANCERY,  19,  20. 
Contracts  by  married  women. 

10.  At  common  law  and  under  the  statute.  See  MARRIED  WOMEN, 
1,  2. 

Assuming  the  debts  of  another. 

11.  Bight  of  action  of  the  creditor.     See  ACTIONS,  1. 

Contracts  between  guardian  and  ward. 

12.  Whether  allowable.     See  GUARDIAN  AND  WARD,  1,  2,  3. 

Contracts  of  insane  persons. 

13.  Whether  binding.     See  INSANITY,  1  to  5. 

CONTRIBUTION. 

AS  BETWEEN  SEVERAL  LAND  OWNERS, 

1.  Where  one  pays  off  an  incumbrance.  Where  a  tract  of  land  is  sold  by 
the  owner,  subject  to  a  deed  of  trust  thereon,  one-half  to  the  defendant 
and  the  other  half  to  the  complainant,  each  to  pay  his  pro  rata  share  of 
the  incumbrance,  if  the  complainant  is  compelled  to  pay  more  than  his 
share  of  the  debt,  to  protect  his  own  land,  a  court  of  equity  will  compel 
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CONTRIBUTION.     As  between  several  land  owners.     Continued. 

the  defendant  to  pay  him  the  amount  justly  due  from  him  to  the  com- 
plainant, and  make  the  decree  a  lien  on  his  part  of  the  land.  Briscoe  v. 
Power,  420. 

Among  several  purchasers  of  land. 

2.      Upon  failure  of  title.     See  STATUTE  OF  FRAUDS,  3. 

CONVENING  ORDER.     See  PLACITA,  1. 

CONVEYANCES. 

Reservation  in  deed. 

1.  To  whom  it  may  enure.  A  reservation  in  a  conveyance  of  land  may 
operate  in  favor  of  third  persons  who  have  existing  rights  at  the  time  it 
is  made,  but  not  to  one  who  has  no  present  right,  legal  or  equitable,  to  the 
part  reserved.  Illinois  Central  R.  R.  Co.  v.  Indiana  and  Illinois  Central 
Ry.  Co.  211. 

Mortgage  by  married  woman. 

2.  When  the  husband  does  not  join — is  void.    See  MARRIED  WOMEN,  3. 

CORPORATIONS. 
Municipal  corporations. 

1.  Power  to  adjust  disputed  claims.  As  a  general  proposition,  municipal 
corporations  have  the  same  power  to  liquidate  claims  and  indebtedness 
that  natural  persons  have,  and  from  this  proceeds  power  to  adjust  all  dis- 
puted claims,  and,  when  the  amount  is  ascertained,  to  pay  the  same,  as 
other  indebtedness.     City  of  Shawneetown  v.  Baker,  563. 

2.  Power  to  arbitrate.  A  municipal  corporation,  unless  disabled  by 
positive  law,  can  submit  to  arbitration  all  unsettled  claims,  with  the  same 
liability  to  perform  the  award  as  would  rest  upon  a  natural  person,  but 
such  power  must  be  exercised  by  ordinance  or  resolution  of  the  corporate 
authorities.     Ibid,  563. 

3.  Council  may  ratify  acts  done  at  prior  meeting.  Where  all  the  members 
of  a  city  council  are  not  notified  of  a  meeting  at  which  an  act  is  done  or 
resolution  adopted,  if  at  the  next  regular  meeting  the  minutes  of  the  special 
meeting  are  read  and  approved,  this  will  be  equivalent  to  a  ratification  of 
what  was  done  at  that  meeting.  A  municipal  corporation  may  ratify  all 
contracts  not  ultra  vires.     Ibid.  563. 

4.  Powers  of  city  of  Shaioneeiown.  The  city  of  Shawneetown,  having 
ample  power  under  its  charter  to  construct  levees  for  the  preservation  of  the 
health  of  the  people  and  the  protection  of  property,  may  lawfully  contract 
for  the  cutting  of  a  ditch  in  which  work  is  done  beyond  its  corporate  limits, 
where  such  ditch  is  a  part  of  the  levee  improvement,  and  agree  to  procure 
the  right  of  way  for  the  same.     Ibid.  -563. 
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CORPORATIONS.     Municipal  corporations.     Continued. 

5.  Powers,  duties  and  liability  in  respect  to  the  use  of  streets  in  a  city.  See 
HIGHWAYS,  1  to  8. 

6.  Duty  of  incorporated  towns  as  to  safety  of  bridges.     See  HIGHWAYS,  9. 

COSTS. 
Bond  for  costs— non-residents. 

1.  Proceeding  for  bastardy.  The  statute  requiring  a  non-resident  to 
give  bond  for  costs,  does  not  apply  to  a  prosecution  under  the  Bastardy 
act;  but  if  it  did,  a  motion  to  dismiss  should  be  made  before  the  justice  of. 
the  peace.     Kolbe  v.  The  People,  336. 

Trustees  op  schools. 

2.  Not  liable.  On  the  dismissal  of  a  bill  filed  by  trustees  of  schools  to 
set  aside  a  fraudulent  conveyance  of  property  and  subject  it  to  the  pay- 
ment of  a  debt  due  the  school  fund,  it  is  error  to  render  a  decree  against 
the  trustees  for  costs.      Trustees  of  Schools  v.  Hihler  et  al.  409. 

In  suits  in  behalf  of  the  State. 

3.  Liability  of  the  State  and  of  the  Attorney  General.  It  is  error  to  de- 
cree that  the  State  shall  pay  the  costs  of  a  suit  brought  in  its  behalf,  and 
it  is  equally  so  to  decree  costs  against  the  Attorney  General,  in  a  suit 
brought  in  his  official  capacity  on  behalf  of  the  State.  Attorney  General 
v.  The  Illinois  Agricultural  College  et  al.  516. 

Administrator  not  personally  liable.  . 

4.  Where  a  certiorari  under  the  statute,  taken  by  an  administrator  to 
the  circuit  court,  in  a  case  where  he  is  prosecuting  a  claim,  is  dismissed, 
it  is  error  to  render  a  general  judgment  against  him  for  costs.  It  should 
be  special,  to  be  paid  in  the  due  course  of  administration.  Dye,  Admx.  v. 
Noel  et  al.  Exrs.  290. 

Costs  in  criminal  cases. 

5.  Liability  of  county  to  county  clerk  for  his  fees.  The  statute  which 
provides  that  in  all  criminal  cases,  when  the  costs  can  not  be  collected 
from  the  defendants  on  their  conviction,  or  in  case  of  the  acquittal  of  the 
defendants,  such  costs  shall  be  paid  out  of  the  county  treasury,  applies 
exclusively  to  clerks  of  the  circuit  courts.  So,  although,  under  the  act  of 
1872,  clerks  of  county  courts  may  charge  and  collect  like  fees  as  clerks  of 
the  circuit  courts,  the  county  will  in  no  event  be  liable  to  the  county  clerks 
for  their  fees  in  criminal  cases.     Salterfield  v.  County  of  Jefferson,  347. 

In  the  Supreme  Court. 

6.  Where  an  error  is  obviated  by  a  remittitur  in  this  court  after  an  appeal 
is  taken,  the  judgment  will  be  affirmed,  except  as  to  the  sum  remitted,  at 
the  costs  of  appellee.     Dowty  v.  Hollz,  525 ;  *   also,    Trustees  of  Schools  v. 

Eihler  et  al.  409. 

*See,  also,  Pixley  ei  al.  v.  Boynton  et  al.  79  111.  351,  and  Nixon  v.  Halley,  78 
id.  611.  Costs  where  error  is  obviated  by  supplemental  record.  See  Goodrich 
v.  Drake,  81  111.  41. 
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COUNTIES. 
Duty  in  respect  to  roads  and  bridges. 

1.  And  how  far  discretionary.     See  HIGHWAYS,  10,  11. 
Costs  in  criminal  cases. 

2.  Liability  of  county  for  fees  of  county  clerh.     See  COSTS,  5. 

COUNTY  CLERK. 
Fees  in  criminal  cases. 

Liability  of  county  therefor.     See  COSTS,  5. 

COUNTY  LINE. 
Between  White  and  Edwards  counties.     See  BOUNDARIES,  1. 

COUNTY  TREASURER. 
Whether  entitled  to  clerk  hire.     See  FEES  AND  SALARIES,  2. 

CRIMINAL  LAW. 

Op  the  indictment. 

1.  For  killing,  wounding,  etc.,  domestic  animals.  An  indictment  for  ma- 
licious mischief  in  wounding  horses,  is  not  bad  because  it  fails  to  aver 
that  the  horses  were  domestic  animals.     Swartzbaugh  v.  The  People,  457. 

2.  Negativing  proviso.  An  indictment  under  sec.  203  of  the  Criminal 
Code,  for  wounding,  etc.,  of  horses,  need  not  negative  the  proviso  by  stating 
that  they  were  not  so  wounded,  maimed  and  disfigured  by  the  defendant's 
putting  out  poison  to  destroy  sheep-killing  dogs.  Had  the  charge  been  in 
respect  to  dogs,  it  seems  it  would  have  been  necessary  to  negative  the 
proviso.     Ibid.  457. 

Evidence  in  criminal  cases. 

3.  On  indictment  for  selling  liquor  loithout  a  license.  Where  one  is  in- 
dicted for  selling  intoxicating  liquor  without  a  license,  it  is  error  to  refuse 
to  allow  him  to  show  the  incorporation  of  the  village  in  which  the  sales 
were  made,  when  the  defendant  offers  to  show  an  ordinance  authorizing 
the  sale  of  such  liquors,  and  his  compliance  with  the  ordinance.  Prather 
et  al.  v.  The  People,  36. 

CROSS-BILL.     See  CHANCERY,  22,  23. 

DAMAGES. 

.■> 

Matter  in  aggravation. 

In  suit  for  breach  of  promise  of  marriage.  See  MEASURE  OF  DAMAGES, 
10. 

Whether  damages  too  remote.     Same  title,  5  to  9. 
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DECREE. 

Recitals  in  respect  to  notice. 

1.  The  recital  in  a  decree  of  court  in  a  proceeding  by  an  administrator 
to  sell  real  estate,  that  it  appeared  to  the  satisfaction  of  the  court  that  due 
notice  had  been  given  of  the  pendency  of  the  petition,  according  to  law,  is 
not  overcome,  in  a  collateral  proceeding,  by  the  production  of  a  printer's 
certificate,  from  the  files  in  the  cause,  showing  defective  and  insufficient 
notice.     Sloan  v.  Graham  el  al.  26. 

Who  bound  by  decree. 

2.  Only  parties  to  the  suit.     See  PARTIES,  10. 

DEDICATION. 
By  plat. 

1.  To  individuals  or  private  corporations.  The  statute  providing  that 
streets,  alleys  and  public  grounds  so  designated  on  a  town  plat,  when 
properly  certified,  etc.,  shall  operate  as  a  conveyance  in  fee  to  the  public, 
does  not  apply  in  favor  of  individuals  or  private  corporations.  Therefore, 
if  a  deed  for  land  reserves  a  strip  of  land  for  railroad  purposes,  according 
to  a  diagram  which  shows  the  name  of  the  railway  company,  it  will  not 
operate  as  a  conveyance  of  the  strip  to  the  company,  or  a  dedication.  Such 
a  reservation,  if  it  states  that  it,  or  any  portion  of  it,  was  for  the  sole  use 
of  the  company,  might  possibly  operate  as  a  declaration  of  a  trust  enfor- 
cible  in  equity,  but  this  point  is  not  decided.  III.  Cent.  Railroad  Co.  v. 
Ind.  and  III.  Cent.  Ry.  Co.  211. 

DEFAULT. 

Defective  declaration. 

1.  Cured  after  default.  A  declaration,  after  judgment  by  default,  will 
be  sufficient,  if  good  in  substance,  without  regard  to  formal  defects,  as  the 
default  admits  all  that  is  properly  alleged.     Lawver  v.  Langhans,  138. 

Setting  aside  default. 

2.  And  herein,  of  counter  affidavits.  A  default  will  not  be  set  aside 
although  the  defendant  may  show  that  he  has  a  good  defense,  when  it  does 
not  appear  that  he  exercised  proper  diligence,  and  the  absence  of  his  attor- 
ney is  no  excuse  for  not  pleading  in  time.  The  negligence  of  the  attorney 
is  that  of  the  client.     Mendell  v.  Kimball  et  al.  582. 

3.  Upon  a  motion  to  set  aside  a  default,  counter  affidavits  should  not 
be  received.  Such  a  motion  should  be  heard  upon  ex  parte  affidavits,  and 
they  should  be  strictly  scrutinized.     Ibid.  582. 

4.  Where  the  affidavits,  upon  their  face,  show  a  good  defense  upon  the 
merits,  and  a  valid  excuse  for  the  apparent  fault  of  the  defendant,  that  he 
and  those  acting  for  him  have  used  due  diligence  to  appear  and  plead,  the 
default  should  be  set  aside.     Ibid.  582. 
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DELIVERY. 

On  sale  of  personal  property.     See  SALES,  1. 

DEMAND. 

TO  MAINTAIN  FORCIBLE  DETAINER. 

By  purchaser  at  sheriff's  sale.  See  FORCIBLE  ENTRY  AND  DE- 
TAINER, 1. 

DEMURRER  TO  EVIDENCE. 

,  Effect — as  to  admissions. 

1.  Where  a  defendant  demurs  to  the  plaintiff's  evidence,  he  admits  all 
the  facts  such  evidence  tends  to  prove,  and,  upon  the  facts  thus  admitted, 
demands  the  judgment  of  the  court  whether  the  plaintiff  is  entitled  to  re- 
cover.     Valtez  v.  Ohio  and  Miss.  Ry.  Co.  500. 

2.  After  a  voluntary  joinder  in  demurrer  to  evidence,  the  plaintiff  can 
not  object  that  the  demurrer  admits  the  evidence  instead  of  the  facts 
which  the  evidence  establishes.     Ibid.  500. 

3.  By  demurring  to  evidence,  the  party  admits  its  truth  and  all  con- 
clusions of  fact  which  a  jury  might  fairly  draw  from  the  same.  He  does 
not  admit  forced  and  violent  conclusions,  but  the  testimony  must  be  taken 
most  strongly  against  him.     Phillips  v.  Dicker  son,  11. 

DEPOSITIONS. 

By  whom  they  may  be  used.     See  EVIDENCE,  33. 

DESCRIPTION. 
Abbreviations. 

1.  In  tax  receipts.  The  courts  will  take  notice,  without  proof,  of  the 
meaning  of  initials  usually  used  in  the  description  of  land  in  tax  receipts, 
such  as  "W  \"  for  "west  half,"  "NW"  for  "north-west  quarter,"  "T 
37  N  "  for  "  township  thirty-seven  north,"  etc.     Paris  v.  Lewis,  597. 

Defective  description. 

2.  In  tax  receipts — explained  by  parol.  Where  the  description  of  land  in 
a  tax  receipt  is  clearly  defective,  the  objection  may  be  overcome  by  parol 
evidence  which  shows,  with  reasonable  certainty,  that  the  payment  for 
which  the  receipt  was  given  was  in  fact  made  on  the  land  in  controversy. 
Ibid.  597. 

DISCONTINUANCE. 
Waiver. 

1.  By  appearance  and  trial  without  objection.  If  a  suit  in  the  county 
court  is  discontinued  by  being  off  the  docket  for  several  terms,  yet  if,  on 
appeal  from  the  judgment  of  the  county  court  to  the  circuit  court,  the  par- 
ties appear  and  go  to  trial  without  objection,  the  discontinuance,  if  any, 
will  be  waived.     Phillips  v.  Hood,  450. 
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DISCRETION. 

What  matters  are  discretionary. 

As  to  the  order  of  the  admission  of  evidence.     See  PRACTICE,  6. 

DISMISSAL. 
For  want  of  prosecution.    See  PRACTICE,  10. 

DIVESTITURE  OF  TITLE. 
By  legislative  action.    See  CONSTITUTIONAL  LAW,  1. 

DURESS. 
As  to  payment  of  money. 

1.  Whether  made  under  duress — opinion  as  to  criminal  liability.  Where  a 
party  is  induced  to  pay  money  to  his  employer  to  make  up  a  deficiency  in 
moneys  intrusted  to  him  as  clerk,  and  his  brothers,  after  examining  the 
books,  advise  him  that  he  is  liable  to  a  criminal  prosecution,  and  another 
servant  or  employee  of  the  same  master  gives  him  the  same  opinion,  and 
advises  a  settlement,  but  makes  no  threat  of  a  prosecution,  it  can  mot  be 
said  that  the  money  is  paid  under  duress.  St.  Louis,  Alton  and  Terre 
Haute  R.  R.  Go.  v.  Thomas,  464. 

EDWARDS  COUNTY. 
Boundary  line. 

Between  counties  of  Edwards  and  White.     See- BOUNDARIES,  1. 

EJECTMENT. 

Notice  to  quit. 

1.  Whether  necessary.  Where  the  relation  of  landlord  and  tenant  exists, 
and  the  tenant  has  long  been  in  possession  with  the  owner's  consent,  it 
may  not  be  wrongful  until  demand  of  possession  has  been  made ;  but  a  dif- 
ferent rule  prevails  where  the  entry  was  unlawful.  In  such  case  no  notice 
to  quit  is  necessary  before  bringing  ejectment.  Murphy  v.  Williamson, 
149. 

Proof  of  defendant's  possession. 

2.  Act  of  1872  applies  to  cases  pending  at  the  time  of  its  passage.  The 
statute  of  1872,  providing  that  it  shall  not  be  necessary,  in  actions  of 
ejectment,  for  the  plaintiff  to  prove  the  defendant's  possession,  etc.,  un- 
less his  possession,  etc.,  is  denied  by  special  plea,  verified  by  affidavit, 
applies  to  actions  brought  before  its  passage",  as  well  as  those  after,  it 
relating  to  the  remedy  or  practice  only.     Ibid.  149. 

Of  the  verdict. 

3.  Must  not  be  for  more  land  than  the  proof  shows  title.  Where  the  proof 
shows  title  in  the  plaintiff  in  ejectment  for  only  a  part  of  the  land  claimed 
in  the  declaration,  a  verdict  finding  the  "defendant  guilty  of  unlawfully 
withholding,  and  that  the  plaintiff  is  seized  in  fee  of  the  premises  in  the 
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EJECTMENT.     Of  the  verdict.     Continued. 

declaration  described,"  can  not  be  sustained,  and  this  court  will  not  reform 
the  verdict  and  render  judgment  for  the  part  to  which  the  plaintiff  has 
shown  title.     City  of  East  St.  Louis  v.  Hackett,  382. 
Valuation  of  improvements. 

4.  Whether  commissioners  properly  appointed — presumption.  Where  the 
court,  rendering  judgment  for  the  plaintiff,  in  an  action  of  ejectment,  at 
the  same  time  sustains  a  motion  for  the  appointment  of  commissioners  to 
value  improvements,  etc.,  under  the  statute,  it  will  be  presumed,  until  the 
contrary  is  made  to  appear,  that  the  defendant's  title  was  such  as  to 
authorize  the  appointment, — it  need  not  appear  affirmatively  that  the 
defendant  had  such  a  title.     Haslett  et  al.  v.  Crain,  129. 

5.  What  improvements  allowable.  The  defendant  in  ejectment,  on  judg- 
ment of  eviction,  is  not  entitled  to  be  reimbursed  for  improvements  made 
by  him  after  suit  brought,  though  made  under  a  contract  previously  en- 
tered into.     Ibid.  129. 

6.  Report  of  commissioners  not  conclusive.  The  report  of  commissioners 
appointed  by  the  court,  after  judgment  in  ejectment,  to  estimate  the  value 
of  the  defendant's  improvements,  is  not  final,  but  is  liable  to  be  excepted 
to  for  any  erroneous  allowance.  If  erroneous,  the  court  should  quash  the 
report  on  motion.     Ibid.  129. 

EMINENT  DOMAIN. 
Entry  by  permission. 

1.  Without  grant  or  condemnation — effect  upon  rights  of  owner — the  statute 
construed.  The  general  railroad  law  authorizing  the  purchase  of  lands 
for  right  of  way,  etc.,  the  acceptance  of  donations  for  the  same  purposes, 
and  giving  the  right  to  take  possession  and  use  such  lands,  does  not  mean 
that,  if  an  owner  permits  a  railroad  company  to  enter,  pending  litigation 
to  ascertain  the  damages,  or  without  litigation,  he  will  lose  not  only  his 
damages,  but  also  the  land.  The  owner  will  lose  none  of  his  rights  by 
permitting  the  company  to  take  possession  without  grant  or  condemnation. 
Illinois  Central  R.  R.  Co.  v.  Indiana  and  Illinois  Central  Ry.  Co.  211. 

Damages-  as  to  part  not  taken. 

2.  And  herein,  as  to  special  benefits.  It  is  a  question  of  fact,  whether 
the  diminution  of  a  lot  for  the  purpose  of  widening  a  street,  impairs  its 
value,  and  if  the  taking  of  a  part  of  the  lot  sensibly  impairs  the  relative 
value  of  that  remaining,  the  lot  owner  is  entitled  to  compensation,  not 
only  for  the  part  taken,  but  also  as  to  the  remaining  part.  Village  of  Hyde 
Park  v.  Dunham,  569. 

3.  But  in  determining  whether  the  act  of  diminution  has  impaired  the 
relative  value  of  the  remaining  part,  a  partial  effect  only  is  not  to  be  con- 
sidered, but  the  whole  effect,  and  the  effect  not  upon  any  selected  part  of 
the  tract,  but  upon  the  whole.  In  such  case  it  is  error  to  exclude  the  con- 
sideration of  special  benefits  to  the  property  not  taken.     Ibid.  569. 
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EMINENT  DOMAIN.     Damages  as  to  part  not  taken.     Continued. 

4.  Whether  damages  too  remote.  The  injury  resulting  to  lots  not  taken 
for  the  purpose  of  widening  a  street  by  making  lots  on  the  enlarged 
street  more  attractive  and  desirable  either  for  residence  or  business  pur- 
poses, and  thus  diminishing  the  value  of  the  former,  is  too  remote  to  form 
the  basis  of  a  recovery.      Village  of  Hyde  Park  v.  Dunham,  569. 

5.  Municipal  authorities  of  cities  and  villages  are  vested  with  com- 
plete control  over  streets,  and  may  contract  or  widen  them  when  in  their 
opinion  the  public  good  shall  so  require;  and  any  damages  sustained  in 
consequence  of  the  exercise  of  such  power,  when  property  is  neither  taken 
nor  directly  damaged  thereby,  are  too  remote  and  contingent  to  be  allowed. 
Ibid.  569. 

Condemnation  after  road  built. 

6.  Where  a  condemnation  of  land  for  a  railroad  and  the  assessment 
of  damages  were  set  aside,  by  consent,  for  the  purpose  of  making  a  new 
one  of  the  land  actually  taken,  and  the  land  owner  allowed  to  retain  the 
compensation  paid  on  the  original  assessment,  to  be  applied  on  the  second, 
and  the  court  instructed  the  jury  that  the  land  owner  was  entitled  to  the 
value  of  the  land  sought  to  be  condemned,  with  the  improvements  put 
thereon,  and  it  did  not  appear  but  the  jury  followed  the  instructions  in 
the  assessment,  this  court,  without  deciding  whether  the  law  was  stated 
correctly,  refused  to  disturb  the  assessment,  on  appeal  by  the  land  owner. 
Mitchell  et  al.  v.  Illinois  and  St.  Louis  R.  R.  and  Coal  Co.  566. 

Jury  mat  view  the  premises. 

7.  In  the  assessment  of  damages  for  right  of  way,  under  the  statute, 
the  jury  have  the  right  to  view  the  premises,  and  draw  their  own  conclu- 
sions from  such  observation,  as  well  as  from  the  testimony  offered  in  the 
case.     Ibid.  566. 

Right  to  discontinue  proceeding. 

8.  There  is  no  error  in  refusing  to  allow  a  municipal  corporation  to 
discontinue  a  proceeding  to  condemn  real  estate  for  the  purpose  of  widen- 
ing a  street,  as  this  may  be  done  by  ordinance  at  any  time  after  the 
assessment  of  damages.      Village  of  Hyde  Park  v.  Dunham,  569. 

Of  the  order  of  introducing  evidence. 

9.  Upon  cross-petition  by  the  owner.  When  real  estate  is  sought  to  be 
condemned  for  widening  a  street,  and  the  petition  only  describes  the  prop- 
erty to  be  taken,  and  a  cross-petition  is  filed  to  recover  compensation  for 
damages  to  parts  of  the  property  not  sought  to  be  taken,  it  is  error  to 
require  the  plaintiff  to  enter  upon  proof  as  to  the  question  of  damages  to 
the  property  described  in  the  cross-petition,  before  the  land  owner  has 
given  any  testimony  in  support  of  the  claim.     Ibid.  569. 

10.  And  herein,  of  the  requisites  of  the  petition.  A  petition  to  condemn  and 
take  real  estate  for  the  public  use  need  not  describe  property  which  is  not 
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EMINENT  DOMAIN.  Of  the  order  of  introducing  evidence.  Continued. 
sought  to  be  taken  or  damaged,  and  if  other  property  than  that  described 
in  the  petition  is  brought  in  by  cross-petition,  it  is  incumbent  on  the  party 
thus  bringing  it  in,  to  show  in  the  first  instance  that  it  was  taken  or  dam- 
aged, and  the  petitioner  is  entitled  to  give  evidence  in  rebuttal.  Village  of 
Hyde  Park  v.  Dunham,  569. 

ERROR. 
Excluding  improper  evidence  by  instruction. 

Whether  the  error  in  admitting  the  evidence  is  thereby  obviated.     See  PRAC- 
TICE, 8. 
Error  will  not  always  reverse.     See  PRACTICE  IN  THE  SUPREME 
COURT,  6  to  10. 

ESTOPPEL. 

General  rule, 

1.  As  a  general  rule,  a  party  will  be  concluded  from  denying  his  own 
acts  and  admissions  which  were  expressly  designed  to  influence  the  con- 
duct of  another,  and  did  so  influence  it,  and  when  such  denial  will  Operate 
to  the  injury  of  the  latter.     Kinnear  v,  Mackey,  96. 

As  to  landlord's  lien. 

2.  Estoppel  to  assert  the  same.  Where  a  landlord  admits,  to  an  officer 
holding  an  execution  against  his  tenant,  when  asked  for  information  be- 
fore making  a  levy,  that  he  has  no  lien  or  claim  on  the  tenant's  crop,  and 
in  consequence  thereof  the  same  is  levied  on  and  sold,  without  the  land- 
lord taking  any  steps  to  prevent  the  sale,  he  will  be  estopped  from  assert- 
ing his  lien  as  against  the  purchaser.     Ibid.  96. 

Who  may  avail  of  an  estoppel. 

3.  Where  a  party  induces  an  officer  to  levy  upon  his  tenant's  crop  by 
disclaiming  any  lien  upon  the  same,  a  purchaser  at  the  sale  ma}'  take  ad- 
vantage of  the  estoppel,  although  he  may  not  have  been  informed  of  the 
admission,  as  he  claims  under  the  officer,  where  the  landlord  takes  no  steps 
to  counteract  the  effect  of  his  admission  before  the  sale.     Ibid.  96. 

Must  have  induced  action. 

4.  By  acts  or  declarations.  In  order  to  create  an  estoppel  in  pais,  by  acts 
and  declarations,  the  party  estopped  must  have  induced  the  other  party 
to  occupy  a  position  he  would  not  have  occupied  but  for  such  acts  and 
declarations.     Ball  et  al.  v.  Hooten,  Admr.  159. 

EVIDENCE. 

Judicial  notice. 

1.  As  to  meaning  of  abbreviations  in  description  of  lands.  See  DESCRIP- 
TION, 1. 

Privileged  communications. 

2.  Attorney  at  law.  Facts  obtained  by  one  as  an  attorney  at  law,  dur- 
ing negotiations  as  to  the  amount  of  pay  he  should  receive  for  his  services 
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EVIDENCE.     Privileged  communications.     Continued. 

to  prosecute  a  suit,  which  resulted  in  no  employment,  for  want  of  agree- 
ing; upon  the  fee  to  be  paid,  are  privileged  and  inadmissible  in  evidence. 
Facts  and  circumstances  communicated  to  an  attorney  or  solicitor,  when 
he  is  called  upon,  and  acting  as  a  legal  adviser,  are  privileged.  Thorp 
v.  Goewey,  Admr.  611. 

Parol  evidence. 

3.  To  show  fraud  in  sale  of  land.  Although  a  contract  respecting  the 
sale  or  exchange  of  lands  may  be  evidenced  in  writing,  in  a  suit  to  cancel 
the  same  for  fraud,  consisting  of  false  representations  made  to  induce  the 
trade,  the  rule  that  parol  evidence  is  inadmissible  to  contradict,  vary  or 
add  to  the  writings  made,  doe§  not  apply.      Wilson  v.  Ho&cker  et  al.  349. 

4.  To  vary  written  contract.  The  terms  of  a  written  contract  can  not 
be  varied,  altered  or  changed  by  parol  evidence.  When  reduced  to  writ- 
ing, the  prior  and  contemporaneous  verbal  agreements  of  the  parties  are 
merged  in  the  writing,  from  which  alone  is  to  be  determined  the  terms 
and  conditions  of  the  contract,  and  the  liability  of  the  parties.  Weaver 
Admr.  v.  Fries,  356. 

5.  To  explain  defective  description  of  land  in  tax  receipt.  See  DESCRIP- 
TION, 2. 

Relevancy — in  ejectment. 

6.  As  to  condemnation  for  railway  purposes.  Where  a  railway  company, 
under  its  charter,  is  empowered  to  condemn  land  for  right  of  way,  and  does 
so,  and  transfers  its  rights  to  another  company  which  is  authorized  by 
law  to  make  the  purchase,  it  is  error  to  exclude  evidence  of  the  proceed- 
ings to  condemn,  in  an  action  of  ejectment  against  the  latter  railway  com- 
pany, where  no  objections  are  shown  to  such  proceedings.  St.  Louis  and 
Southeastern  Ry.  Co.  v.  Needles,  462. 

TO  PROVE  ESTABLISHMENT  OF  ROAD. 

7.  In  trespass  for  removing  a  fence  over  ground  claimed  for  a  road, 
unless  a  valid  order  establishing  the  road  has  been  made,  the  other  papers, 
such  as  the  petition,  etc.,  are  not  admissible,  as  they  can  only  tend  to  con- 
fuse the  jury.      Caldwell  et  al.  v.  Evans  et  al.  170. 

TO  PROVE    FRAUD— RELEVANCY. 

8.  In  a  suit  .by  a  husband  against  his  wife  and  another  to  whom  she 
had  procured  a  conveyance  of  real  estate  to  be  made,  to  have  the  same  set 
aside  as  obtained  by  fraud  and  conspiracy,  proof  of  the  infidelity  of  the 
wife  is  not  irrelevant.  While  it  would  not  of  itself  prove  fraud,  it  will 
be  a  strong  circumstance  in  connection  with  others  to  establish  that  fact. 
Stone  v.   Wood,  603. 
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EVIDENCE.     Continued. 
Proof  op  insolvency  of  maker  of  note. 

9.  In  a  suit  by  the  assignee,  against  the  assignor  of  a  note,  an  allega- 
tion of  the  insolvency  of  the  maker,  as  an  excuse  for  want  of  diligence 
by  suit,  is  prima  facie  established  by  the  return  of  executions,  in  other 
cases  against  the  maker,  " nulla  bona"     Phillips  et  al.  v.  Webster  el  al.  146. 

A  party's  own  letters. 

10.  Not  admissible.  In  a  suit  by  an  employee  of  a  railway  company, 
to  recover  back  money  paid  by  him  to  the  company,  letters  written  by  the 
plaintiff  to  the  officers  of  the  company  are  not  admissible  as  evidence  in 
his  favor.     St.  Louis,  Alton  and  Terre  Haute  R.  R.  Co.  v.  Thomas,  464. 

Debts  as  between  partners. 

11.  Evidence  to  show  whether  note  was  a  partnership  debt  assumed.  Where 
one  partner  sold  out  his  interest  to  the  other  two  partners,  who  assumed 
the  payment  of  all  the  firm  debts,  and  the  retiring  partner  sued  them  to 
recover  a  note  he  had  paid,  executed  by  himself  and  one  of  the  other 
members  of  the  firm,  contending  it  was  given  for  goods,  and  the  defend- 
ants contending  that  it  was  given  for  the  plaintiff's  own  debt,  and  the 
plaintiff  proved  by  a  witness  that  one  of  the  defendants  showed  him  a 
list  of  the  firm  debts,  in  which  was  this  note,  and  such  defendant  in  testi- 
fying denied  showing  such  a  list,  and  stated  that  the  only  list  of  debts  he 
ever  had  was  given  him  by  the  plaintiff,  and  that  if  ever  he  showed  the 
witness  any  list  it  was  this,  and  the  defendants  then  offered  such  list  in 
evidence  as  showing  no  such  firm  debt,  which  the  court  excluded:  Held, 
that  the  court  erred  in  not  admitting  the  same.  Shennefield  et  al.  v.  Dict- 
ion, 503. 

Settlement  of  accounts. 

12.  Although  the  giving  of  a  promissory  note,  of  itself,  unexplained,  is 
not  sufficient  evidence  of  a  settlement  of  all  demands  between  the  parties, 
yet,  it  may  be  considered  by  the  jury,  with  other  evidence  or  facts,  to  show 
a  settlement  of  prior  accounts,  and  may  be  weighed  in  the  light  of  the 
surrounding  circumstances.     Rosencraniz  v.  Mason,  262. 

Opinions  of  witnesses. 

13.  As  to  amount  of  damages.  In  trespass  against  a  railway  company 
for  an  unauthorized  entry  upon  the  plaintiff's  land,  and  digging  up  the 
soil,  erecting  embankments,  and  obstructing  water  courses  so  as  to  flood 
the  land,  where  witnesses  first  state  that  they  have  personal  knowledge 
of  the  injuries,  and  detail  their  character,  it  is  then  competent  to  receive 
their  opinions  as  to  the  amount  of  the  damages  sustained.  Cairo  and  St. 
Louis  R.  R.  Co.  v.  Woosley,  370. 

To  contradict  the  record. 

14.  Where  the  record  shows  that  it  was  written  up  on  the  day  of  the 
rendition  of  a  judgment,  this  will  import  verity,  and  can  not  be  contra- 
dicted by  parol  evidence.     Lawver  v.  Langhans,  138. 
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EVIDENCE.     Continued. 
Attacking  judicial  proceedings  collaterally. 

15.  If  the  court  has  jurisdiction  of  the  subject  matter  and  of  the  par- 
ties, in  a  proceeding  for  partition,  the  decree  and  partition  can  not  be 
attacked  collaterally  for  mere  errors.     Murphy  v.  Williamson,  149. 

Declarations  by  payee  of  note. 

16.  Whether  admissible  against  subsequent  holder.  Any  declarations  made 
by  the  payee  of  a  promissory  note,  while  owning  the  same,  are  proper  evi- 
dence against  a  subsequent  holder  by  delivery  merely,  but  after  sale  and 
delivery,  in  good  faith,  any  such  declarations  are  not  admissible  except  as 
impeaching  testimony,  where  a  proper  foundation  has  been  laid.  Thorp 
v.  Goewey,  Admr.  611. 

Decree  as  evidence  in  collateral  proceeding. 

17.  Absence  of  placita.  Where  the  copy  of  a  decree  shows  in  what 
court  it  was  rendered,  and  by  what  judge,  and  jurisdiction  of  the  parties, 
in  a  case  where  the  court  has  jurisdiction  of  the  subject  matter,  it  is  ad- 
missible in  evidence  for  a  collateral  purpose,  although  no  placita  appears. 
A  complete  transcript  of  the  record  is  not  necessary  in  such  a  case,  the 
suit  not  being  upon  the  decree.     Phillips  et  al.  v.  Webster  et  al.  146. 

Clerk's  certificate  to  decree. 

18.  Its  admissibility.  If  a  decree  is  certified  by  the  clerk  of  the  court 
as  the  decree  of  the  court,  in  a  particular  ^case,  as  appears  by  the  record, 
the  same  is  admissible  in  evidence,  the  certificate  being  made  evidence  by 
statute.     Ibid.  146. 

19.  Sufficiency  of  certificate.  The  fact  that  the  clerk  of  a  circuit  court, 
in  certifying  to  a  decree,  identifies  the  cause  by  using  the  initials  of  the 
name  of  the  defendant  corporation,  is  no  valid  objection  to  its  admission 
as  evidence,  where  proof  is  made  of  the  meaning  of  such  initials,  or  where, 
from  other  words  in  the  certificate,  reference  is  made  to  the  cause  men- 
tioned in  the  decree,  in  the  caption  whereof  the  name  of  the  company  is 
apparent.     Ibid.  146. 

Res  gestae. 

20.  Declarations.  Where  parties,  in  removing  a  fence,  state  that  they 
are  removing  the  same  to  open  and  construct  a  public  road  under  the  order 
of  the  commissioners  of  highways,  their  declarations  will  be  admissible  in 
evidence  in  an  action  of  trespass  for  the  act,  as  a  part  of  the  res  gestce. 
Caldwell  et  al.  v.  Evans  et  al.  170. 

21.  Declarations  made  by  the  mortgagor- at  the  time  of  executing  a 
chattel  mortgage,  are  a  part  of  the  res  gestce,  and  admissible  in  evidence. 
Bushnell  et  al.  v.  Wood,  88. 

Upon  question  of  genuineness  of  note. 

22.  Proof  of  financial  condition  of  the  respective  parties  to  it.  On  the 
question  of  the  genuineness  of  a  promissory  note  presented  as  a  claim 
against  an  estate,  made  many  years  before,  evidence  of  the  financial  con- 
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EVIDENCE.     Upon  question  of  genuineness  of  note.     Continued. 

dition  of  the  payee  and  holder  of  the  note,  at  the  date  of  the  note  and 
subsequently,  is  admissible  in  evidence  on  the  part  of  the  defense.  Thorp 
v.  Goewey,  Admr.  611. 

23.  On  an  issue  as  to  the  fact  of  indebtedness  of  an  intestate  upon  a 
promissory  note  outstanding  a  period  of  seventeen  years,  filed  against  his 
estate,  the  genuineness  of  which  is  disputed,  it  is  competent  for  the  de- 
fense to  show  in  evidence  that,  from  the  date  it  purports  to  have  been  given 
down  to  the  death  of  the  deceased,  he  was  prompt  to  pay  his  debts,  was 
prudent,  careful,  credit  good,  was  a  man  of  large  property,  and  did  not 
like  to  be  in  debt,  and  that  the  payee,  his  son,  was  so  pressed  by  his 
creditors,  before  the  maker's  death,  as  to  take  refuge  in  bankruptcy. 
Ibid.  611. 

24.  Res  gestce — as  to  what  was  said  and  done  at  the  time  of  an  alleged  pay- 
ment. Where  the  payee  of  a  note  testified  to  the  payment  of  money  cred- 
ited on  the  same,  in  support  of  its  genuineness,  which  was  disputed,  and 
that  the  payment  was  made  at  a  particular  time  and  place,  it  was  held 
competent,  in  rebuttal,  to  prove,  by  other  witnesses  present  at  the  time 
and  place,  that  no  money  was  paid  by  the  maker,  and  also  what  was  said 
and  done  at  that  time  and  place,  as  a  part  of  the  res  gestce,  but  not  what 
was  said  the  previous  night.     Ibid.  611. 

25.  Proof  that  alleged  maker  signed  a  paper  in  blank.  Where  the  genu- 
ineness of  a  promissory  note,  purporting  to  be  from  a  father  to  his  son,  is 
disputed,  evidence  that  the  father  signed  his  name  in  blank  on  a  piece  of 
paper,  to  enable  the  son  to  raise  money,  about  the  date  of  the  supposed 
note,  and  which  was  never  returned,  is  proper  to  go  to  the  jury,  whose 
province  it  is  to  say  whether  such  signature  was  the  one  to  the  note  in 
dispute.     Ibid.  611. 

26.  Proof  that  notes  were  subsequently  given  by  payee  to  the  alleged  maker. 
In  a  suit  upon  a  note,  against  the  estate  of  the  maker,  where  the  genuine- 
ness of  the  note  is  disputed  by  the  heirs,  it  is  competent  for  the  heirs  to 
give  in  evidence  the  execution  of  notes  secured  by  mortgage  given  by  the 
payee  to  the  maker,  who  was  the  payee's  father,  subsequent  to  the  date  of 
the  note  in  suit,  and  the  payment  of  money,  from  time  to  time,  by  the  son 
to  the  father,  as  establishing  the  improbability  that  during  all  such  time 
the  son  held  a  large  note  against  his  father.     Ibid.  611. 

Sufficiency  of  proof. 

27.  To  overcome  prima  facie  case  by  escape  of  fire  from  engine.  The  stat- 
ute having  made  the  fact  of  the  communication  of  fire  by  an  engine  on  a 
railroad  prima  facie  evidence  of  negligence  on  the  part  of  those  having  the 
care  and  management  of  the  engine,  it  is  not  sufficient  to  overcome  this 
presumption  to  show  that  the  engine  was  equipped  with  the  proper  appli- 
ances to  prevent  the  escape  of  fire,  and  that  the  same  was  in  good  order, 
but  it  is  also  necessary  to  show  that  the  engine  was  properly  handled  and 
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EVIDENCE.     Sufficiency  of  proof.     Continued. 

managed  by  a  competent  and  skillful  engineer.     St.  Louis,  Vandalia  and 
Terre  Haute  R.  R.  Co.  v.  Funk,  460. 

28.  As  to  agency  of  party  who  pays  taxes  on  the  land  of  another.  See 
AGENCY,  2. 

Burden  of  proof. 

29.  As  to  character  of  transaction  between  a  school  director  and  the  district. 
Where  a  school  director  is  shown  engaged  in  a  transaction  which  prima 
facie  he  is  prohibited  to  engage  in,  as  he  is  in  taking  orders  to  himself 
for  wood  furnished  and  labor  performed,  the  burden  is  then  on  him  to 
show  that  though  the  orders  are  then  executed,  they  are  not,  as  otherwise 
would  be  the  presumption,  a  settlement  of  transactions  just  completed, 
but  in  settlement  of  transactions  before  he  became  a  director.  School  Di- 
rectors v.  Parks,  338. 

30.  To  show  contributory  negligence.     See  NEGLIGENCE,  19. 

31.  In  respect  to  exemption  from  levy  and  sale  on  execution.  See  EXEMP- 
TION, 1. 

Rebutting  evidence. 

32.  Where  the  plaintiff  sued  to  recover  back  money  paid  to  the  defend- 
ant for  a  title  to  land  which  the  defendant  could  not  procure,  and  the 
defendant  gave  evidence  tending  to  show  that  the  money  was  paid  for 
professional  services  only,  and  the  plaintiff  then  offered  to  prove  that  cer- 
tain proceedings  were  void  which  defendant  relied  on  as  evidence  of  title 
under  the  deed  procured  by  him  as  plaintiff's  attorney,  which  the  court 
refused  to  admit :  Held,  that  the  evidence  did  not  tend  to  rebut  the  proofs 
made  by  defendant,  and  was  irrelevant,  and  properly  rejected.  Sontag  v. 
Gooding,  452. 

Depositions. 

33.  By  whom  they  may  be  used  on  the  trial.  All  depositions,  so  long  as 
they  are  on  file  in  the  clerk's  office,  if  properly  taken  and  contain  evidence 
pertinent  to  the  issue,  may  properly  be  used  in  evidence  on  the  trial,  and 
if  the  party  taking  the  deposition  does  not,  before  trial,  obtain  leave  to 
withdraw  it,  and  fails  or  refuses  to  read  it  himself,  it  may  be  introduced 
by  the  opposite  party.     Adams  et  al.  v.  Russell,  284. 

Reputation  as  to  solvency. 

34.  Whether  admissible  in  evidence.  See  PLEADING  AND  EVIDENCE,  7. 

Of  the  order  of  introducing  evidence. 

35.  In  proceeding  to  widen  a  street — upon  cross-petition  by  the  owner.  See 
EMINENT  DOMAIN,  9,  10 ;  also,  see  PRACTICE,  6. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  3. 

Evidence  under  certain  issues.     See  PLEADING  AND  EVIDENCE,  3  to  10. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  At  what  time  to  be  taken.  An  exception  to  instructions  can  not  be 
regarded  unless  taken  at  the  time  they  are  given.  Embracing  the  excep- 
tion in  a  motion  for  a  new  trial,  is  not  considered  as  an  exception  taken 
on  the  trial.     Illinois  Central  R.  R.  Co.  v.  Modglin,  481. 

Bills  of  exceptions. 

2.  Presumption  as  to  when  allowed.  When  the  record  fails  to  show  when 
a  bill  of  exceptions  was  signed  and  sealed,  it  will  be  presumed  that  it  was 
presented  to  the  judge  and  signed  in  proper  time,  and  that  the  exceptions 
therein  noted  were  taken  on  the  trial,  and  in  the  order  and  at  the  time 
therein  purported.      Village  of  Hyde  Park  v.  Dunham,  569. 

3.  When  improperly  filed — practice.  If  a  bill  of  exceptions  is  made  or 
filed  under  circumstances  not  authorized  by  law,  motion  should  be  made 
in  the  court  below  to  strike  it  out  of  the  record,  and  if  this  is  not  done, 
this  court  must  regard  it  as  rightfully  a  part  of  the  record.     Ibid.  569. 

4.  When  necessary.  Where  the  evidence  in  a  cause  is  not  preserved  in 
the  record  by  bill  of  exceptions,  it  will  be  presumed  it  was  sufficient  to 
sustain  the  finding  and  judgment  of  the  court.     Lawver  v.  Langhans,  138. 

5.  Where  one  is  made  a  party  to  a  judgment  by  scire  facias,  and  the 
evidence  is  not  preserved  in  a  bill  of  exceptions,  it  will  be  presumed  that 
it  showed  the  defendants  to  be  jointly  liable.     Best  v.  Beal,  127. 

6.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence, it  will  be  presumed  there  was  enough  to  sustain  the  finding  of  the 
court,  and  the  judgment  will  not  be  disturbed  where  no  exception  is  taken 
to  the  finding  of  the  court,  or  any  motion  made  for  a  new  trial.  Nimmo 
v.  Kuykendall,  476. 

7.  What  they  should  contain  to  enable  this  court  to  pass  on  instructions. 
Where  the  bill  of  exceptions  does  not  contain  any  portion  of  the  evidence 
given  on  the  trial,  this  court  can  not  decide  whether  there  was  error  in 
giving  or  refusing  instructions.     Leavitte  v.  Randolph  County,  507. 

8.  If  a  party  desires  the  instructions  to  be  passed  upon  by  this  court 
when  no  question  is  made  on  the  evidence,  he  should  at  least  state  in  his 
bill  of  exceptions  that  the  testimony  established  certain  facts,  or  that  the 
evidence  tended  to  prove  certain  facts.  The  bill  of  exceptions  should  con- 
tain enough  of  the  facts  to  show  the  materiality  or  application  of  the 
instructions  asked  for.     Ibid.  507. 

EXECUTION. 
Against  a  city. 

1 .  It  is  error  to  award  an  execution  against  a  city.  City  of  Paris  v. 
Oracraft,  294. 
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EXECUTORS. 
Of  co-executors. 

Right  of  one  to  call  another  to  account.  See  ADMINISTRATION  OF 
ESTATES,  3. 

EXEMPTION. 
Burden  of  proof. 

1.  Where  a  party  claims  property  as  exempt  from  levy  and  sale,  which 
is  not  made  specifically  exempt,  the  burden  of  proof  rests  upon  him  to 
show  that  it  is  exempted.  The  law  does  not  presume  that  a  person  does 
not  have  the  property  exempted  by  the  statute,  nor  does  the  mere  claim 
that  property  is  not  enumerated  prove  that  it  is  exempt.  McMasters  v. 
Alsop,  157. 

Levy  upon  property  not  specifically  exempt. 

2.  Duty  of  the  debtor.  Where  property  of  a  debtor,  not  specifically 
exempt,  is  levied  upon,  if  the  debtor  has  other  property  liable  to  levy  and 
sale,  he  must  offer  to  turn  it  out  before  he  can  claim  the  property  levied 
on  as  suitable  to  his  condition.     Ibid.  157. 

3.  Party  must  show  he  is  the  head  of  a  family.  If  a  debtor  claims  prop- 
erty levied  on  as  exempt,  which  is  not  made  so  specifically,  he  must  show 
that  he  is  the  head  of  a  family  and  residing  with  the  same,  by  clear  and 
satisfactory  proof.     Ibid.  157. 

FEES  AND  SALARIES. 

Mileage  in  serving  process. 

1.  Where  an  officer  serves  a  subpoena  for  several  witnesses  residing  at  one 
place,  on  the  same  day,  requiring  one  trip  only,  he  may  rightfully  charge 
mileage  from  the  place  of  holding  court  to  the  residence  of  each  witness, 
and  return,  for  each  witness  served.  If  he  fails  to  make  service,  he  can 
charge  for  no  mileage,  and  if  he  has  to  travel  beyond  the  residence  of  the 
witness,  he  can  not  charge  except  for  the  distance  to  his  residence  and 
return.      Vannaita  v.  Brewer  et  al.  114. 

Clerk  hire  for  county  treasurer. 

2.  Whether  alloioable.  Under  the  Refunding  act  of  March,  1875,  the 
county  board  is  not  bound  to  allow  the  county  treasurer  compensation  for 
clerk  hire  for  more  than  a  reasonable  time  to  assist  in  refunding  the  excess 
of  taxes  collected  for  the  year  1873.  When  the  greater  portion  of  such 
taxes  was  refunded,  and  the  treasurer  still  retained  a  clerk,  he  having  no 
other  duties  to  perform,  compensation  for  such  clerk  hire  was  properly 
refused.     Reep  v.  County  of  Menard,  143. 

Sheriff  as  ex  officio  collector. 

8.  Collector's  commissions  above  his  allowance  to  be  paid  into  county  treas- 
ury. Where  the  sheriff  has  received  from  other  sources  the  amount  of  his 
compensation  as  fixed  by  the  county  board,  it  is  his  duty,  as  collector,  to 
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FEES  AND  SALARIES.     Sheriff  as  ex  officio  collector.     Continued. 

pay  over  his  commissions  for  collecting  the  revenue  to  the  county  treasurer, 
and  his  bond  as  such  is  not  satisfied  until  he  does.  Cooper  et  al.  v.  The 
People,  use,  etc  417. 

FENCES.     See  ENCLOSURES  AND  FENCES. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer. 

1.  Demand  necessary  by  purchaser  at  sheriff's  sale.  The  purchaser  of  real 
estate  at  sheriff's  sale  can  not  maintain  an  action  of  forcible  detainer 
after  receiving  a  deed,  without  first  making  a  demand  for  possession. 
Dickason  v.  Dawson,  53. 

2.  By  purchaser  at  sheriff's  sale  against  prior  mortgagee  in  possession.  The 
purchaser  of  land  at  sheriff's  sale  can  not  recover  the  possession  from  one 
in  possession  under  a  mortgage  executed  by  the  judgment  debtor  prior  to 
the  judgment  under  which  his  title  is  obtained,  even  though  the  mortgagee 
took  possession  after  the  sheriff's  sale  under  an  arrangement  with  the  mort- 
gagor to  allow  rent  by  way  of  credits  on  the  mortgage  debt.     Ibid.  53. 

FORMER  DECISIONS. 

Surety — fraud  of  principal. 

1.  Where  a  party,  when  asked  to  sign  a  note,  as  surety,  refuses  unless 
another  person  will  first  execute  the  same,  and  the  principal  maker  forges 
the  name  of  such  other  person,  and  thereby  induces  the  party  to  sign,  and 
procures  money  of  an  innocent  party  who  has  no  notice  of  the  fraud,  the 
fact  of  the  forgery  and  the  fraud  will  not  release  the  surety  so  executing 
the  same.  The  case  of  Seely  v.  The  People,  etc.  27  111.  173,  is  departed  from 
so  far  as  it  conflicts  with  the  rule  as  above  laid  down.  Stoner  v.  Millikin 
et  al.  218. 

Limitation  act  of  1839. 

2.  In  respect  to  minors.  The  limitation  act  of  1839  runs  against  minors, 
unless  they  shall,  within  three  years  after  becoming  of  age,  bring  suit  to 
recover  the  land,  and  prosecute  the  same  to  judgment,  or,  in  case  of  vacant 
and  unoccupied  land,  they  shall,  within  that  period,  refund  the  taxes  and 
twelve  per  cent  interest  thereon  to  the  person  who  has  paid  them.  So  far 
as  the  case  of  Huls  v.  Buntin,  47  111.  396,  seems  to  hold  that  the  act  does 
not  run  against  a  person  under  disability,  it  must  be  regarded  merely  obiter 
dicta.     The  correct  rule  is  as  above  stated.     Hodgen  v.  Henrichsen,  259. 

Measure  of  damages. 

3.  Depriving  party  of  use  of  land.  The  rule  as  to  the  measure  of  damages 
laid  down  in  The  Chicago  and  Rock  Island  Railroad  Co.  v.  Ward,  16  111. 
522,  has  not  been  followed  in  subsequent  cases.  City  of  Chicago  v.  Huener- 
bein,  594.     See  MEASURE  OF  DAMAGES,  8,  9. 
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FORMER  SUIT. 
Whether  a  bar. 

1.  In  a  suit  by  a  party  haying  purchased  the  west  half  of  a  tract  of 
land,  against  the  purchaser  of  the  east  half  thereof,  to  compel  the  latter 
to  contribute  his  pro  rata  share  of  money  paid  by  the  complainant  to  sat- 
isfy a  deed  of  trust  given  by  a  former  owner  on  the  whole  tract,  and  to 
subject  his  part  of  the  land  to  its  payment,  the  fact  that  the  defendant, 
before  the  filing  of  the  bill,  had  brought  suit  to  foreclose  a  mortgage  on 
the  west  half  of  the  land,  in  which  the  complainant  in  the  later  suit  was 
a  defendant,  will  present  no  bar  to  the  last  suit.     Briscoe  v.  Power,  420. 

FRAUD. 

What  amounts  to  a  fraud. 

1.  Statement  as  to  value  of  land  and  conspiracy  to  defraud.  The  general 
rule,  that  the  mere  statements  of  the  vendor  as  to  the  value  of  land,  or 
what  he  has  been  offered  for  it  by  others,  are  not,  of  themselves,  evidence 
of*  legal  fraud  to  justify  a  recovery  against  him  by  the  purchaser,  has  no 
application  where  the  purchase  is  induced  by  the  false  representations  to 
the  same  effect  by  a  third  person,  effected  by  a  conspiracy  between  him 
and  the  vendor.     Kenner  v.  Harding,  264. 

2.  Where  the  vendor  of  land  represented  to  a  purchaser,  who  was 
unacquainted  with  the  value  of  the  land  he  bought,  that  he  had  been 
offered  $1200  for  the  same  by  a  certain  person,  and  procured  such  person 
to  make  the  same  statement  to  the  purchaser,  whereby  he  was  induced  to 
buy,  and  it  appeared  the  offer  was  a  mere  pretense,  and  payable  in  worth- 
less notes  and  other  property  greatly  in  excess  of  its  value,  it  was  held, 
that  the  vendor  was  liable  to  the  vendee  in  an  action  for  the  fraud  and 
deceit.     Ibid.  264. 

3.  Confidential  relations — concealment  of  facts.  Where  a  party,  being  a 
relative,  and  on  the  most  intimate  business  relations  with  others  whose 
land  had  been  sold  at  a  grossly  inadequate  price,  on  a  judgment  in  attach- 
ment, without  the  knowledge  of  the  owners,  acquired  the  certificate  of 
purchase,  which  fact,  as  well  as  the  sale,  he  carefully  concealed,  and  had 
a  deed  made  to  a  third  party  for  his  own  benefit,  it  was  held  that  the  con- 
cealment of  all  information  from  the  parties  interested  when  the  business 
relations  were  so  intimate,  his  recent  purchase,  together  with  the  inade- 
quate consideration,  were  sufficient  to  condemn  the  transaction  as  fraudu- 
lent, and  that  it  could  not  be  sanctioned  in  equity.  Emmons  et  al.  v.  Moore, 
304. 

4.  On  sale  of  property  by  one  of  several  oivners.  Where  four  persons, 
by  a  verbal  agreement  as  between  themselves,  bought  a  tract  of  land 
for  speculation,  and  had  the  contract  of  purchase  taken  in  the  name 
of  one  to  enable  him  to  sell  when  he  could  realize  a  profit,  which  he 
did,  and  he  and  two  of  the  .others,  by  agreement,  concealed  the  fact 
from  the  fourth,  and  informed  him  that  the  purchase  had  fallen  through 
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FRAUD.     What  amounts  to  a  fraud.     Continued. 

by  reason  of  a  defect  in  the  title,  and  the  two  agreed  with  the  party  hold- 
ing the  contract  to  pay  him  one-third  of  the  profits  for  selling,  it  was  held, 
that  owing  to  the  fraud  practiced  on  the  fourth  party,  the  one  selling 
could  claim  no  benefit  growing  out  of  the  fraudulent  agreement  in  which 
he  participated,  and  the  fourth  party  thus  sought  to  be  defrauded  was 
entitled  to  one-fourth  the  profits  arising  from  the  sale.  Wallace  v.  Car- 
penter et  al.  590. 

5.  False  representations.  Every  false  affirmation  does  not  amount  to  a 
fraud.  A  knowledge  of  the  falsity  of  the  representations  must  rest  with 
the  party  making  them,  and  he  must  use  some  means  to  deceive  or  cir- 
cumvent.    St.  Louis  and' Southeastern  Ry.  Co.  v.  Rice,  406. 

6.  To  avoid  a  settlement.  Where  a  civil  engineer,  on  settlement  of  his 
account  with  a  railway  company,  was  induced  to  accept  bonds  of  the  com- 
pany in  payment,  on  the  representations  of  the  president  of  the  company 
that  the  bonds  Avere  worth  eighty-five  cents  on  the  dollar,  and  that  the 
railroad  had,  up  to  that  time,  paid  all  expenses  of  its  operation  and  the 
interest  on  its  indebtedness,  and  it  afterwards  appeared  that  the  company 
had  paid  all  expenses  and  interest  as  stated,  but  it  was  not  from  the  earn- 
ings of  the  road,  and  it  was  not  shown  that  the  president  had  knowledge 
of  this  fact,  and  it  was  not  shown  in  evidence  what  was  the  value  of  the 
bonds  at  the  time,  but  only  that  some  three  months  afterwards  they  were 
of  little  value,  it  was  held,  that  the  facts  did  not  show  such  a  fraud  as  to 
authorize  an  opening  of  the  settlement,  and  a  suit  to  recover  for  the  ser- 
vices rendered.     Ibid.  406. 

Effect  upon  a  settlement. 

7.  A  settlement  of  a  claim  for  services  by  taking  certain  bonds  in  full, 
may  be  abandoned  by  a  party,  and  he  be  allowed  to  sue  on  his  original 
account,  if  he  was  induced  by  fraud  to  accept  such  bonds  in  settlement, 
by  bringing  them  into  court.     Ibid.  406. 

Wife  procuring  conveyance  from  her  husband. 

8.  And  of  the  position  of  the  grantee.  Where  a  wife  fraudulently  and 
deceitfully  represented  to  her  husband,  then  residing  in  a  different  locality 
from  her,  that,  if  he  would  put  the  title  to  his  house  and  lot  in  her  name, 
she  could  sell  the  same  for  a  certain  price,  and  would  pay  his  debts  and 
join  him,  giving  him  the  surplus,  and  afterwards  wrote  him  that  she  had 
made  a  sale,  and  thereby  procured  him  to  unite  in  a  deed  of  the  property 
to  one  she  represented  as  a  purchaser,  but  who,  in  fact,  took  the  convey- 
ance in  trust  for  the  wife,  when  she  should  reimburse  him  for  some  moneys 
loaned  her  and  liabilities  incurred,  and  the  proof  showed  that  the  wife 
was  untrue  to  her  husband,  and  the  grantee  was  a  party  to  the  fraud  to 
deprive  the  husband  of  the  property,  it  was  held,  that  the  conveyance  of 
the  husband  was  properly  set  aside,  and  also  a  purchase  by  such  grantee 
of  the  property  under  a  judgment  bought  by  him  against  the  husband,  the 
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FRAUD.     Wife  procuring  conveyance  from  her  husband.     Continued. 

proof  showing  that  the  rents  of  the  property  exceeded  the  sums  paid  by 
such  grantee.     Stone  v.  Wood.  603. 

As  BETWEEN  HUSBAND  AND  WIFE. 

9.     Relief  in  chancery.     Where  either  husband  or  wife  becomes  untrue 
to  the  other,  and,  by  fraud,  obtains  an  unjust  advantage  over  the  other,  a 
court  of  equity  will  as  readily  afford  relief  as  it  will  between  other  per- 
sons not  occupying  that  relation.     Ibid.  603. 
Passenger  riding  upon  another's  pass. 

Is  a  fraud  upon  the  railroad  company.     See  NEGLIGENCE,  6. 
Upon  sale  in  open  market. 

Concealment  of  facts.     See  SALES,  3. 
Setting  aside  sale  for  fraud. 

Of  the  adjustment  of  claims.     See  CHANCERY,  16. 

Evidence  to  show  fraud. 

Relevancy.     See  EVIDENCE,  8. 

FRAUD  AND  CIRCUMVENTION. 

In  procuring  execution  of  note. 

1.  Where  the  proof,  in  an  action  on  a  promissory  note  by  the  assignee 
against  the  maker,  showed  that  the  defendant  was  unable  to  read  either 
writing  or  print,  and  could  barely  write  -his  name,  and,  while  at  work  in 
his  field,  he  was  approached  by  two  patent-right  agents  and  urged  to  be- 
come an  agent  for  the  sale  of  certain  plows,  and  to  take  a  lease  for  such 
purpose  for  the  term  of  five  years,  to  which  he  finally  consented,  and 
signed  the  lease  and  two  or  three  other  papers,  for  the  sole  purpose,  as  he 
understood  and  was  informed,  of  making  him  agent,  no  note  being  required 
or  mentioned,  but  it  turned  out  that,  by  this  means,  he,  in  fact,  signed  the 
note,  without  any  idea  he  wag  so  doing,  it  was  held,  that  the  proof  sus- 
tained a  verdict  finding  for  the  defendant,  on  the  ground  of  fraud  and 
circumvention  in  procuring  the  execution  of  the  note.  Vanbrunt  v.  Sing- 
ley,  281. 

FRAUDULENT  CONVEYANCES. 

Assignment  for  benefit  of  creditors. 

1.  Whether  fraudulent.  Where  an  assignment  is  made  by  a  debtor 
for  the  benefit  of  his  creditors,  generally,  without  any  preference,  or  indi- 
cation of  fraudulent  intent,  a  few  days  before  the  recovery  of  judgment 
against  him,  it  will  be  sustained,  and  pass  the  title  to  the  assignee,  and 
he  may  maintain  replevin  for  the  same  as  against  the  sheriff  levying  an 
execution  upon  the  same.     Nimmo  v.  Kuykendall,  476. 

2.  Fairness  a  question  of  fact.  The  question  of  fairness  in  an  assign- 
ment for  the  benefit  of  creditors,  is  one  of  fact,  for  the  finding  of  a  jury, 
and  their  finding,  where  the  question  is  fairly  submitted,  will  not  be  dis- 
turbed.    Ibid.  476. 
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FRAUDULENT  CONVEYANCES.     Continued. 
Assignment  to  a  receiver. 

3.  Effect,  under  attachment  law.  An  assignment  of  a  party's  property 
to  a  receiver  appointed  by  decree  of  the  circuit  court,  in  a  case  where  the 
court  has  jurisdiction  of  the  subject  matter,  and  of  the  parties  to  the  suit, 
is  not  a  fraudulent  disposal  of  property,  within  the  meaning  of  the  attach- 
ment law,  and  affords  no  ground  for  attaching  the  property  so  transferred. 
Wells  et  al.  v.  Sandford  et  al.  100. 

GAMING. 

Action  to  recover  thing  lost. 

1.  In  trover  to  recover  the  value  of  a  mare  lost  on  a  wager  upon  a 
horse  race,  it  is  error  in  an  instruction  to  make  the  plaintiff's  right  to  re- 
cover depend  upon  the  fact  that  the  animal  was  taken  against  the  will  and 
protest  of  the  plaintiff.  The  action  lies,  although  the  plaintiff  may  have 
voluntarily  given  possession.     Richardson  et  al.  v.  Kelly,  491. 

GARNISHMENT. 

Liability  of  garnishee. 

1.  It  is  the  doctrine  of  this  court,  that  judgment  shall  not  go  against  a 
garnishee  except  where  a  clear  indebtedness  is  shown  as  existing  at  the 
time  of  the  service  of  the  garnishee  process.  Cairo  and  St.  Louis  Railroad 
Co.  et  al.  v.  Hindman  et  al.  521. 

2.  Where  a  garnishee,  in  his  answer,  shows  that  prior  suits  are  pend- 
ing against  him  in  which  his  indebtedness  to  the  defendant  in  attachment 
is  involved,  so  that  it  is  impossible  for  him  to  state  what  amount,  if  any- 
thing, he  may  owe  when  the  prior  litigation  is  adjusted,  and  no  issue  is 
taken  upon  the  answer,  it  is  error  to  render  judgment  against  the  gar- 
nishee.    Ibid.  521. 

3.  Where  no  issue  is  made  up  on  the  answer  of  a  garnishee,  unless  it 
clearly  makes  him  chargeable,  he  should  be  discharged.     Ibid.  521. 

GRANT  OF  LAND. 

Reservation  for  specific  purpose. 

1.  Subsequent  occupancy  by  permission — extent  of  right  passed  thereby. 
Where  a  railway  company,  in  conveying  a  tract  of  land  owned  by  it,  re- 
served a  strip  of  land  on  each  side  of  its  track,  and  another  strip  crossing 
the  first,  for  railroad  purposes,  upon  which  another  company,  some  sixteen 
years  afterwards,  laid  the  track  of  its  road  by  permission,  it  was  held 
that  this  reservation  passed  no  title,  legal  or  equitable,  to  the  latter  com- 
pany, as  to  any  of  the  strip  not  actually  occupied  by  it.  Illinois  Central 
Railroad  Co.  v.  Ind.  and  III.  Cent.  Ry.  Co.  211. 

GUARANTY. 

Of  successive  indorsements. 

Whether  as  guarantor  or  second  indorser.     See  ASSIGNMENT,  4,  5. 
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GUARDIAN  AND  WARD. 
Of  contracts  between  them. 

1.  After  ward's  majority.  The  mere  fact  that  the  relation  of  guardian 
and  ward  has  existed,  will  not  preclude  the  making  of  contracts  between 
the  two  after  the  guardianship  has  ceased  and  the  accounts  fully  and 
fairly  settled.  After  the  fiduciary  relation  has  terminated,  and  the  influ- 
ences which  that  relation  would  necessarily  create  have  ceased  to  exist, 
the  parties  may  make  contracts,  which,  if  fairly  and  honestly  made,  based 
upon  an  adequate  consideration,  will  be  sustained,      Wickiser  v.  Cook,  68. 

2.  Of  a  conveyance  by  ward  to  guardian.  Where  a  ward,  shortly  after 
arriving  at  age,  was  induced  by  her  guardian,  and  before  settlement  of 
his  accounts,  to  convey  to  him  her  real  estate  for  the  expressed  considera- 
tion of  $1300,  he  paying  but  $600,  and  representing  that  indebtedness 
amounting  to  $700  was  existing  against  the  land,  when  such  was  not  the 
case,  it  was  held,  that  as  the  conveyance  was  made  upon  a  misapprehen- 
sion of  facts  induced  by  the  guardian,  the  transaction  could  not  be  sanc- 
tioned in  equity.     Ibid.  68. 

3.  In  such  case,  if  the  ward  seeks  to  set  aside  the  conveyance,  the 
purchase  price  received  must  be  restored.    Ibid.  68.     See  CHANCERY,  17. 

Of  advances  by  guardian. 

4.  Whether  a  charge  on  ward's  land.  Advances  made  by  a  guardian  to 
his  ward  can  not  be  regarded  as  a  charge m  upon  the  ward's  land,  until  an 
account  is  presented  to  the  county  court  and  approved.     Ibid.  68. 

5.  Right  of  guardian  to  have  his  account  settled  on  bill  to  set  aside  convey- 
ance to  him.  Where  a  guardian  procures  his  ward,  after  coming  to  her 
majority,  to  convey  to  him  her  land,  even  for  an  adequate  price  as  ex- 
pressed in  the  deed,  but  paying,  in  fact,  not  quite  half  that  sum,  he  making 
the  ward  believe  there  were  charges  against  the  land  for  the  amount  not 
paid,  upon  bill  filed  by  the  ward  to  set  aside  the  conveyance,  the  guardian 
can  not  have  allowed  to  him  the  sums  due  him  for  advances  made  to  the 
ward,  when  his  account  has  never  been  presented  to  and  approved  by  the 
county  court.     Ibid.  68. 

Money  borrowed  by  guardian. 

6.  Whether  ward's  estate  liable.  Where  a  guardian,  being  also  agent  for 
another,  and  having  moneys  of  his  principal  in  his  hands,  applied  to  the 
latter  for  a  loan  of  money  on  behalf  of  his  ward,  agreeing  to  execute  a 
mortgage  on  the  ward's  estate,  and  procuring  an  order  of  court  for  that  pur- 
pose, and  it  appeared  that  no  money  was  in  fact  ever  paid  over  to  the  guar- 
dian, who  gave  a  note  for  the  sum  as  guardian,  but  failed  to  execute  a 
mortgage  to  secure  the  same,  and  the  money  was  never  expended  upon  the 
person  of  the  ward  or  upon  his  estate,  it  was  held,  that  the  creditor  could 
not,  in  equity,  have  a  lien  on  the  real  estate  of  the  ward  for  the  payment 
of  the  note  so  given  by  the  guardian.     Noble  v.  Runyan  et  al.  618. 
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GUARDIAN'S  SALE. 
Notice  op  application — jurisdiction. 

1.  Where  the  record  of  a  proceeding  by  a  guardian  for  the  sale  of  his 
ward's  land  fails  to  show  any  notice  of  the  application,  to  the  wards,  the 
decree  purporting  to  authorize  the  sale  will  be  void  for  want  of  jurisdic- 
tion, and  may  be  attacked  collaterally.     Musgrave  et  al.  v.  Conover,  374. 

Report  and  confirmation  op  sale. 

2.  In  the  absence  of  any  report  of  the  sale  of  land  by  a  guardian  for 
the  support  and  education  of  his  ward,  and  its  confirmation  by  the  court, 
no  title  will  pass  to  the  purchaser.    Ibid.  374. 

HEIRS. 

Liability  for  ancestor's  debts. 

1.  Heirs  are  not  liable  for  the  debts  of  their  ancestor  where  the  latter 
leaves  personal  estate  sufficient  to  discharge  all  just  demands  against  his 
estate.      Guy,  Admr.  et  al.  v.  Gericks,  428* 

2.  Whether  heirs  may  be  sued  alone.  A  creditor  can  not  maintain  an  ac- 
tion against  heirs,  on  a  debt  of  their  deceased  ancestor,  without  also  joining 
the  personal  representative  of  the  deceased  as  a  co-defendant,  except  in  two 
cases — first,  where  a  judgment  has  already  been  obtained  against  him, 
and  there  are  no  assets  in  his  hands  for  its  payment,  and  second,  where 
the  estate  has  not  been  administered  on  within  one  year  from  the  death  of 
the  ancestor.     Hoffman  et  al.  v.  Wilding,  453. 

3.  The  personal  estate  of  a  deceased  person  is  the  primary  fund  for 
the  payment  of  his  debts,  and  a  resort  to  the  realty  can  not  be  had  until 
the  personal  estate  is  exhausted.  Therefore,  a  creditor,  before  suing  the 
heirs,  should  sue  the  personal  representative,  even  though  the  personal 
assets  are  insufficient  to  pay  all  the  debts,  or  in  case  the  personal  estate  is 
not  sufficient,  he  may  sue  the  administrator  and  the  heirs  of  the  deceased 
jointly,  and  then  the  assets  in  the  hands  of  the  administrator  are  first  to 
be  applied  in  payment  of  the  judgment.     Ibid.  453. 

Op  the  declaration.! 

4.  When  the  heirs  alone  are  sued.  In  an  action  by  a  creditor,  against 
the  heirs  of  a  deceased  person,  on  a  note  due  from  their  ancestor,  the  dec- 
laration, after  showing  the  indebtedness,  alleged,  in  substance,  that  the 
deceased  left  real  and  personal  property  to  the  value  of  $20,000;  that  the 
personal  property  was  insufficient  to  pay  his  debts ;   that  the  real  estate 

*See,  also,  McLean  v.  McBean,  74  111.  134;  Outright  v.  Stanford,  81  id.  240; 
Branger  v.  Lucy,  82  id.  91.  And  see  the  case  last  cited,  as  to  the  character  of 
judgment  proper  to  be  rendered  against  heirs. 

fThe  facts  authorizing  such  an  action  must  be  distinctly  set  forth  in  the 
declaration, — no  recovery  can  be  had  under  the  common  counts.  McLean  v. 
McBean,  74  111.  134, 
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HEIRS.     Of  the  declaration.     Continued. 

had  been  sold  and  converted  into  money,  by  the  heirs,  before  the  com- 
mencement of  this  suit;  that  the  note  remains  unpaid,  and  that  the 
defendants  are  the  heirs,  and  inherited  the  estate  of  said  deceased:  Held, 
that  the  declaration  failed  to  show  sufficient  grounds  for  omitting  to  join 
the  personal  representative  as  co-defendant  with  the  heirs.  Hoffman  et  al. 
v.  Wilding,  453. 

5.  Where  a  creditor  of  a  deceased  person  sues  the  administrator  and  his  heirs 
jointly,  for  the  debt  of  the  ancestor,  the  declaration  should  show  that  the  per- 
sonal estate  of  the  deceased  debtor  was  not  sufficient  to  discharge  the  just 
demands  against  his  estate,  or  that  there  was  no  personal  property  left, 
and  that  there  was  real  estate  which  had  descended  to  the  heirs.  Guy, 
Admr.  et  al.  v.  Gericks,  428. 

HIGHWAYS. 
Municipal  control  over  streets. 

1.  Of  injury  to  individuals.  Many  things  may  be  authorized  by  legis- 
lative or  proper  municipal  authority,  which,  without  such  authority,  would 
be  nuisances,  but  being  so  authorized,  so  far  as  regards  the  public,  they 
are  lawful,  though  they  may,  to  a  greater  or  less  extent,  interfere  with 
the  free  and  entire  use  of  the  street.     McDonald  v.  English,  232. 

2.  Although  it  is  true  that  a  municipal  .corporation  can  not  authorize 
that  which  is  deemed  a  legal  injury  to  the  property  of  an  individual, 
without  making  compensation,  yet  the  individual  can  not  recover  for 
every  technical  nuisance  to  the  streets  of  a  city,  without  regard  to  whether 
he  has  sustained  special  injury.     Ibid.  232. 

3.  The  rule  is  well  settled  that,  for  any  obstruction  to  streets  not  re- 
sulting in  special  injury  to  the  individual,  the  public,  only,  can  complain. 
Where  the  obstruction  is  a  public  offense,  and  special  injury  thereby 
results  to  a  person,  the  latter  may  maintain  an  action  against  the  wrong- 
doer. In  such  case,  the  special  injury  is  the  gist  of  the  action.  Ibid. 
232. 

4.  If  a  city  authorizes  a  bridge  company  to  construct  an  approach  to 
a  bridge  in  a  public  street,  whereby  the  same  is  obstructed  in  front  of, 
and  along  a  party's  lot  abutting  on  the  same,  rendering  the  street  in 
front  of  the  lot  impassable  and  useless,  and  whereby  ingress  and  egress  to 
and  from  the  lot  from  the  street  are  prevented,  and  water  is  caused  to'drain 
and  flow  upon  the  lot,  and  fill  the  cellars  thereon,  and,  by  reason  of  the 
noise,  confusion,  shaking,  and  the  falling  of  dirt  and  dust,  caused  by 
teams  and  wagons  passing  over  the  approach,  the  plaintiff's  tenants  occu- 
pying the  houses  on  the  lot  are  driven  out,  and  the  property  injured  and 
rendered  less  productive,  the  city  will  be  liable  to  such  lot  owner,  in  an 
action  on  the  case,  for  all  the  damage  thus  caused  to  his  premises.  Stack 
v.  City  of  East  St.  Louis,  377. 
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HIGHWAYS.     Municipal  control  over  streets.     Continued. 

5.  Although  a  city  holds  the  fee  to  its  streets,  yet  it  is  in  trust  for  the 
use  of  the  public  for  the  legitimate  purposes  of  a  street.  It  has  no  power 
to  sell,  lease  or  otherwise  appropriate  it  to  other  purposes ;  nor  can  a 
street  he  closed  or  obstructed  so  as  to  deprive  the  public  of  its  use  as  a 
highway.  It  is  the  duty  of  the  city  to  keep  its  streets  open  and  in  repair 
for  the  use  of  all  persons  who  desire  to  use  them  for  travel  and  passage 
thereon.     Stack  v.  City  of  Fast  St.  Louis,  377. 

* 

6.  It  has  been  held,  that  a  city  or  village  may  authorize  the  laying  of 

railroad  tracks  in  its  streets,  and  that  such  a  use  is  not  inconsistent 
with  the  trust  for  which  they  are  held;  but  in  so  doing,  the  city  has  no 
right  to  so  obstruct  the  streets  as  to  deprive  the  public  and  adjacent  prop- 
erty holders  from  their  use  as  highways.  Their  primary  object  is,  for 
ordinary  passage  and  travel,  and  the  public  or  individuals  can  not  be 
rightfully  deprived  of  such  use.     Ibid.  377. 

7.  A  city  has  no  right  to  so  obstruct  its  streets,  or  to  authorize  the 
same  to  be  done,  as  to  deprive  property  holders  from  free  access  to 
their  lots  abutting  on  the  same.  If  it  permits  the  use  of  a  street  for 
an  approach  to  a  bridge,  it  must  see  that  the  approach  is  so  constructed 
as  not  to  produce  injury  to  adjacent  property  holders.     Ibid.  377. 

8.  If  the  municipal  authorities  of  a  town  or  city  authorize  a  structure 
upon  a  public  street,  or  other  obstruction,  that  causes  injury  to  adjacent 
lot  holders,  it  will  be  liable  for  the  damages  sustained.  What  it  does  by 
another,  it  does  by  itself.     Ibid.  377. 

Duty  op  municipal  corporations. 

9.  As  to  degree  of  security  of  bridges.  It  is  not  the  law,  that  it  is  always 
the  duty  of  a  municipal  corporation,  such  as  an  incorporated  town,  to 
make  bridges  in  its  streets  absolutely  secure,  or  to  fully  protect  the  public 
from  injury.  It  is  the  duty  of  such  corporation,  in  such  cases,  to  exercise 
ordinary  prudence  to  accomplish  such  results.  The  failure  to  use  every 
device  that  will  make  such  a  bridge  more  safe,  ought  not  to  be  declared 
by  the  court,  as  a  matter  of  law,  to  be  gross  negligence.  What  is  required 
by  ordinary  prudence,  should  be  submitted  to  the  jury  as  a  matter  of  fact. 
Town  of  Grayville  v.   Whitaker,  439. 

Duty  of  counties  to  build  bridges. 

10.  How  far  a  matter  of  discretion.  Oounty  boards,  in  counties  not 
under  township  organization,  have  the  discretionary  power  to  build  bridges 
when  they  deem  the  public  interest  to  require  them,  and  the  funds  of  the 
county  will  justify  the  same.  This  power  is  beyond  the  control  of  the 
courts.     County  of  St.  Clair  v.  The  People  ex  rel.  Keller,  396. 

Duty  to  keep  road  in  repair. 

11.  If  county  commissioners  were  to  wholly  neglect  to  have  the  roads 
in  their  counties  repaired,  no  doubt  they  could  be  compelled  to  proceed  to 
have  repairs  made,  but  not  in  a  specific  manner,  but  to  the  performance 
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of  the  duty,  generally,  under  the  statute.     County  of  St.    Clair  v.   The 
People  ex  rel.  Keller,  396. 

Widening  streets — eminent  domain. 

12.  Of  damages  in  respect  to  properly  not  taken.  See  EMINENT  DO- 
MAIN, 2  to  5. 

HUSBAND  AND  WIFE. 

Conveyance  by  husband  to  third  person. 

1,  Character  of  wife's  title.  If  a  husband  conveys  real  estate  to  a  third 
person  for  the  purpose  of  vesting  it  in  his  wife,  it  will  become  her  sepa- 
rate property  as  against  him,  but  this  is  not  the  case  when  the  conveyance 
is  made  to  enable  the  wife  to  sell  the  property  for  her  husband's  benefit. 
Stone  v.  Wood,  603. 

Fraud,  as  between  husband  and  wife. 

2.  Belief  in  chancery.     See  FRAUD,  9. 

ILLINOIS  AGRICULTURAL  COLLEGE. 
What  branches  shall  be  taught. 

1.  Under  act  of  1867.  The  amendment  to  the  charter  of  the  Illinois 
Agricultural  College,  of  February  12,  1867,  providing  that  the  directors 
shall  be  permitted  to  impart  instruction  in  all  the  branches  taught  in 
similar  institutions  in  any  of  the  States,  does  not  release  them  from  the 
duty  imposed  in  their  charter  of  imparting  knowledge  of  practical  agricul- 
ture and  the  mechanic  arts.  It  may  enlarge  their  powers,  but  does  not 
diminish  them.  Attorney  General  v.  The  Illinois  Agricultural  College  et  al. 
516. 

IMPROVEMENTS. 

When  made  by  defendant  in  ejectment. 

Of  their  valuation  when  the  plaintiff  recovers.     See  EJECTMENT,  4,  5,  6. 

INCLOSURES  AND  FENCES. 

Height  of  outside  fence. 

1.  Application  of  the  statute.  Section  14,  of  chapter  51,  entitled  "  Ill- 
closures  and  Fences,"  requiring  fences  to  be  at  least  five  feet  high,  has 
reference  solely  to  partition  fences  between  adjoining  owners,  and  has  no 
application  to  an  outside  fence.     Scott  v.  Buck,  334. 

Trespass  by  stock. 

2.  Sufficiency  of  plaintiff's  fence,  as  sustaining  the  right  to  recover.  See 
TRESPASS,  2. 

INDORSEMENT. 

Of  an  indorsement  by  several. 

Whether  joint  or  several.     See  ASSIGNMENT,  3. 
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INDORSEMENT.     Continued, 
Op  successive  indorsements. 

Whether  as  second  indorser  or  guarantor.     See  same  title,  4. 

INFANTS. 

Limitation  act  of  1839. 

Construction  of  the  act  in  respect  to  minors.     See  LIMITATIONS,  9,  10. 

INJUNCTIONS. 

Damages  on  dissolution. 

1.  Solicitor's  fee.  On  the  assessment  of  damages,  on  dissolution  of  an 
injunction,  evidence  of  the  payment  of  an  attorney's  fee,  without  showing 
the  attorney  rendered  services  necessary  to  the  dissolution  of  the  injunc- 
tion, is  not  proper.     Alexander  v.  Colcord,  323. 

2.  Where  a  party,  enjoined  in  respect  to  the  use  of  land,  not  only  an- 
swers the  bill,  but  files  a  cross-bill  seeking  affirmative  relief  and  claiming 
title,  and  a  decree  is  finally  entered  giving  him  the  relief  sought,  and  dis- 
missing the  original  bill  and  dissolving  the  injunction,  evidence  heard  on 
the  assessment  of  damages  as  to  his  attorney's  fee  should  discriminate 
between  services  rendered  in  the  case  generally  and  those  strictly  neces- 
sary to  procure  a  dissolution  of  the  injunction.     Ibid.  323. 

3.  Depriving  party  of  use  of  land.  Where  a  party  is  deprived  from 
exercising  acts  of  ownership  over  land,  by  an  injunction  wrongfully  sued 
out,  he  will  be  entitled  to  such  damages  as  are  the  necessary  and  proxi- 
mate result  of  that  deprivation.  In  determining  their  extent,  the  court 
proceeds  upon  equitable  principles,  and  is  not  governed  by  arbitrary  or 
technical  rules.  If  the  party  suing  out  the  writ  is  sought  to  be  charged 
with  the  value  of  the  land  for  pasturage,  and  he  has  fenced  the  same  for 
that  purpose,  he  should  be  allowed  for  the  improvements  he  has  put  upon 
the  land.     Ibid.  323. 

4.  If  the  land  was  uninclosed  at  the  time  of  the  service  of  the  injunc- 
tion, and  was  only  fit  for  pasture,  and  the  defendant  was  not  intending  to 
use  it  for  pasturage,  or  was  not  properly  prepared  to  do  so,  he  can  claim 
no  damages  in  respect  to  the  use  of  the  land  for  pasturage.  If  intending 
to  prepare  the  land  for  pasturing,  by  inclosing  the  same,  and  he  was  stayed 
by  the  injunction,  his  damages  would  be,  the  use  of  the  pasture,  less  the 
expense  of  preparing  it  for  use.  If  he  had  procured  materials  to  fence  the 
land,  and  was  prevented,  any  loss  sustained  in  that  respect,  after  using 
due  care  to  avoid  the  same,  would  be  an  element  of  damages  recoverable ; 
but  the  burden  of  proof  lies  on  the  defendant  to  show  that  he  was  intend- 
ing and  prepared  to  inclose  the  land  for  use  by  a  given  time,  in  order  to 
charge  the  other  party.     Ibid.  323. 

5.  Where  the  defendant  is  prevented  from  exercising  any  acts  of  own- 
ership over  his  timber  land,  by  injunction,  so  that  he  is  unable  to  protect 
and  care  for  the  same,  and  the  complainant  takes  off  timber  and  wood,  and 
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removes  sand,  pending  the  injunction,  on  its  dissolution  the  latter  will  be 
justly  liable  in  damages  for  the  value  of  the  wood,  timber  and  sand  in  the 
condition  they  were  before  conversion.  If  the  sand,  to  be  of  any  value, 
had  to  be  inclosed  and  guarded  by  a  watch,  he  should  be  charged  with  the 
value  of  the  sand  taken,  less  these  necessary  expenses.  Alexander  v. 
Colcord,  323. 

6.  Where  a  grantor  of  land  is  enjoined  from  selling  or  incumbering  the  same, 
until  an  abstracted  deed  can  be  restored,  and  he  files  a  cross-bill  to  rescind 
the  sale  for  fraud,  in  which  he  succeeds,  and  the  injunction  is  dissolved 
on  the  hearing  of  the  original  and  cross-bills,  without  any  prior  notice,  and 
it  appears  he  was  put  to  no  greater  expense  than  was  necessary  to  prepare 
his  own  case  under  the  cross-bill,  it  will  not  be  a  proper  case  for  award- 
ing damages  on  the  dissolution  of  the  injunction.  Wilson  v.  Hcecker  et  al. 
349. 

Injunction  by  State  court. 

7.  Must  be  obeyed  by  receiver  subsequently  appointed  by  Federal  court.  See 
RECEIVERS,  5. 

INSANITY. 

Contracts  of  insane  person. 

1.  When  made  in  a  lucid  interval.  Notwithstanding  the  statute,  a  con- 
tract made  with  a  lunatic  in  a  lucid  interval  is  binding,  and  may  be 
enforced  against  him.     McCormich  et  al.  v.  Littler,  62. 

2.  Contract  for  necessaries.  Although  a  person  may  have  been  adjudged 
insane,  yet,  if  no  conservator  has  been  appointed,  and  he  is  in  the  man- 
agement of  his  business,,  and  there  is  nothing  about  his  appearance  to 
indicate  his  incapacity  to  contract,  if  he  purchases  an  article  at  a  fair  and 
reasonable  price,  necessary  and  useful  in  his  business,  the  seller  having 
no  notice  of  his  being  adjudged  insane,  he  will  be  liable  to  pay  the  price 
he  agreed  to  pay,  and  it  will  be  error  to  enjoin  a  judgment  on  a  note  given 
for  the  price.     Ibid.  62. 

AS  A  GROUND  FOR  SETTING   ASIDE  A  DEED.* 

3.  And  of  the  terms  on  which  it  will  be  set  aside.  Where  a  conveyance 
of  land  is  set  aside  in  equity  on  the  ground  of  the  insanity  or  lunacy  of 
the  grantor,  and  an  account  taken,  the  grantee,  having  purchased  in  good 
faith,  without'any  knowledge  of  the  alleged  insanity,  will  be  entitled  to 
be  reimbursed  that  which  he  has  paid  on  the  same.  Scanlan  v.  Cobb, 
Guardian,  296. 

4.  Where  a  purchase  from  an  insane  person  is  made,  and  a  conveyance 
obtained,  in  good  faith,  for  a  sufficient  consideration,  without  knowledge 

*  Of  the  presumption  as  to  sanity,  and  what  degree  of  derangement  required 
to  relieve  party  from  his  acts,  see  Titcomb  v.  Vantyle,  84  111.  371. 
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of  the  insanity,  the  consideration  must  be  returned  before  the  conveyance 
can  be  avoided.     Scanlan  v.  Cobb,  Guardian,  296. 

5.  Where  a  person,  apparently  of  sound  mind,  and  not  known  by  the 
other  party  to  be  otherwise,  enters  into  a  contract  which  is  fair  and  bona 
fide,  and  which  is  executed  and  completed,  and  the  property  which  is  the 
subject  matter  of  the  contract  can  not  be  restored  so  as  to  put  the  parties 
in  statu  quo,  courts  have  held  that  such  contract  can  not  be  set  aside  either 
by  the  alleged  lunatic  or  those  who  represent  him.     Ibid.  296. 

INSOLVENCY. 

Proof  in  respect  thereto.     See  EVIDENCE,  9. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  Should  not  be  a  mere  argument.  It  is  erroneous  to  give  an  instruction 
which  is  more  in  the  nature  of  an  argument  to  the  jury  than  a  statement 
of  the  law  governing  the  case — giving  undue  prominence  to  facts  relied 
upon,  and  reciting  facts  having  no  tendency  to  support  the  theory  pre- 
sented.    Thorp  v.  Goewey,  Admr.  612. 

2.  As  to  degree  of  evidence.  Where  the  defendant  pleads  two  special 
pleas,  in  substance  presenting  the  same  defense,  so  that  proof  of  the  one 
is  sufficient  to  sustain  the  other,  there  is  no  error  in  instructing  the  jury 
that  the  defendant  is  bound  to  establish  the  facts  set  up  in  his  special 
pleas  by  a  preponderance  of  evidence,  as  it  can  not  mislead.  Bartlett  v. 
Cunningham,  22. 

3.  As  to  matters  not  in  issue.  There  is  no  error  in  refusing  an  instruc- 
tion based  upon  a  fact  not  put  in  issue  by  the  pleadings.     Ibid.  22. 

4.  Should  not  assume  a  material  fact.  An  instruction  in  an  action  by 
an  employee  against  his  employer,  to  recover  for  a  personal  injury  alleged 
to  have  been  caused  by  negligence  or  wrongful  act  of  the  defendant,  is 
erroneous  if  it  assumes  the  defendant  was  guilty  of  gross  negligence. 
The  jury  should  be  left  free  to  find,  from  the  testimony,  what  duty  the 
defendant  had  omitted,  or  what  positive  wrongful  act  he  had  done.  Gohn 
et  al.  v.  Dozrle,  514. 

5.  Should  be  harmonious.  One  correct  instruction  will  not  always  cure 
an  erroneous  one.  The  court  should  harmonize  the  instructions,  else  they 
are  calculated  to  confuse  and  mislead  the  jury.     Quinn  v.  Donovan,  194. 

Oral  instructions. 

6.  It  is  a  violation  of  the  statute  for  the  court  to  instruct  the  jury  orally 
as  to  the  impropriety  of  certain  modes  of  arriving  at  the  amount  of  their 
verdict.     Illinois  Central  R.  R.  Co.  v.  Hammer,  526. 
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INSURANCE. 
Warranty. 

1.  Representations  in  application.  Where  a  statement,  including  ques- 
tions and  answers,  in  an  application  for  insurance,  concluded,  "  it  is 
hereby  declared  that  the  above  are  true  and  fair  answers  to  the  foregoing 
questions,  in  which  there  are  no  misrepresentations  or  suppression  of 
known  facts,  and  I  acknowledge  and  agree  that  the  above  statement  shall 
form  the  basis  of  the  agreement  with  the  society,"  the  answers  will  not 
be  held  to  constitute  a  warranty  of  their  truth,  but  are  mere  representa- 
tions, and  if  made  in  good  faith,  without  any  intention  to  deceive,  the  fact 
they  are  not  true  will  not  avoid  the  policy.  It  is  only  known  facts  that 
are  not  to  be  misrepresented.  Illinois  Masons'  Benev.  Society  v.  Winthrop, 
Admr.  537. 

Life  insurance. 

2.  Statement  as  to  serious  illness,  construed.  A  statement  in  an  applica- 
tion for  life  insurance,  that  the  applicant  has  had  no  serious  illness,  will 
be  construed  to  mean  that  the  applicant  has  never  been  so  seriously  ill  as 
to  permanently  impair  his  constitution,  and  render  the  risk  unusually 
hazardous.     Ibid.  537. 

8.  •  Representation  as  to  appearance.  A  representation  that  the  applicant 
had  a  florid  appearance,  when,  in  fact,  he  was  pale  and  emaciated,  will 
not,  of  itself,  avoid  a  life  policy  of  insurance.  Such  appearance  is  no  cer- 
tain indication  of  disease  or  feebleness,  and  would  not  necessarily  cause 
the  insurer  to  refuse  the  risk.     Ibid.  537. 

4.  Right  to  have  a  paid-up  policy.  Where  a  party  takes  a  policy  of  insu- 
rance on  his  life  for  five  years,  with  the  privilege,  at  any  time  after  the 
payment  of  three  annual  premiums,  of  taking  a  paid-up  policy  by  a  sur- 
render of  the  original  policy,  if  he  wishes  to  avail  hims.elf  of  this  privi- 
lege he  must  do  so  before  the  policy  expires.  If  he  waits  the  expiration 
of  five  years,  his  rights  will  be  gone,  and  he  will  have  nothing  to  sur- 
render for  a  paid-up  policy.     Phoenix  Mutual  Life  Ins.  Co.  v.  Baker,  410. 

INTERPLEADER.     See  CHANCERY,  15. 

INTOXICATING  LIQUORS. 
Selling  without  a  license. 

Evidence  under  indictment  therefor.     See  CRIMINAL  LAW,  3. 

Of  granting  license  to  sell. 

Whether  formal  license  required — and  of  the  approval  of  the  bond  required. 
See  LICENSE,  1,  2. 

JOINT  AND  SEVERAL  OBLIGATIONS. 

Indorsement  of  note  by  several. 

Whether  the  liability  is  joint  or  several.     See  ASSIGNMENT,  3. 
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JUDGMENTS. 

In  suit  on  bond  of  master  in  chancery. 

1.  Requisites  of  the  judgment.  In  a  suit  on  the  bond  of  a  master  in 
chancery  for  a  failure  to  pay  over  money  arising  from  a  sale  of  lands, 
in  accordance  with  a  decree  in  a  partition  suit,  the  judgment  against  the 
defendants  will  not  be  erroneous  because  it  fails  to  find  the  amounts  due 
the  several  plaintiff's  respectively,  but  is  for  a  gross  sum.  McLain  et  al.  v. 
The  People,  use,  etc.,  205. 

Entering  judgment  without  authority. 

2.  Is  a  nullity.  Where  a  judgment  is  entered  by  the  clerk  of  a  court 
under  a  misapprehension,  and  without  any  adjudication  or  authority  from 
the  court,  it,  in  equity  at  least,  is  a  nullity.     Kayser  v.  Hall,  Admr.  511. 

Setting  aside  judgment — notice. 

3.  Although  a  judgment  may  be  entered  by  the  clerk  in  a  party's  favor 
without  any  authority  from  the  court,  it  is  irregular  to  set  the  same  aside 
without  notice  to  the  plaintiff;  but  if  this  is  done  in  the  county  court,  and 
the  demand  is  again  presented,  and  the  record  relied  on,  the  court,  in  the 
exercise  of  its  equitable  powers,  may  totally  disregard  it,  and  enter  such 
a  judgment  as  the  equity  of  the  case  requires.    Ibid.  511. 

Recovery  must  be  against  all  or  none. 

4.  In  actions  ex  contractu  against  several.     See  PRACTICE,  18,  19. 
Allowance  of  attorney's  fee. 

5.  Whether  it  may  be  included  in  the  judgment.  See  ATTORNEY  AT 
LAW,  2,  3. 

JUDICIAL  SALES.     See  SALES,  4  to  7. 

JURISDICTION. 
In  replevin  before  justice  of  the  peace. 

An  affidavit  necessary  to  confer  jurisdiction.  See  JUSTICES  OF  THE 
PEACE,  2. 

Jurisdiction  in  chancery.     See  CHANCERY,  1,  2,  3,  5,  8. 

JURY. 

Waiver  of  trial  by  jury. 

1.  Where  the  record  shows  the  trial  by  the  court,  and  no  order  waiving 
a  jury,  and  that  the  parties  were  present,  and  it  does  not  appear  that  any 
objection  was  interposed,  there  will  be  no  error.  It  will  be  a  waiver  of 
the  right  to  have  a  jury  trial.     Phillips  v.  Hood,  450. 

Misconduct  of  jury. 

2.  As  ground  for  new  trial.     See  NEW  TRIALS,  5 

JUSTICES  OF  THE  PEACE. 
Of  the  official  bond. 

1.     New  bond— given  on  notice  by  surety.     See  OFFICIAL  BONDS,  7,  8. 
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JUSTICES  OF  THE'  PEACE.     Continued. 
Jurisdiction  in  replevin. 

2.  Depends  on  affidavit.  In  replevin  before  a  justice  of  the  peace,  as  in 
forcible  entry  and  detainer,  there  must  be  an  affidavit  sworn  to  or  affirmed, 
containing  all  the  statutory  requirements,  to  give  the  justice  jurisdiction 
to  issue  the  writ,  and  this  must  affirmatively  appear,  as  nothing  can  be 
presumed  in  favor  of  his  jurisdiction.     Evans  v.  Bouton,  579. 

LACHES.     See  LIMITATIONS,  17. 

LANDLORD  AND  TENANT. 

Termination  of  tenancy. 

1.  Lease  construed.  Where  a  landlord  leased  a  farm  for  five  years,  if 
not  sold,  reserving  an  annual  rent,  payable  in  two  equal  payments  during 
each  year,  and  the  lease  provided  that  if  the  landlord  sold  the  premises 
to  any  third  party  he  should  pay  reasonable  damages  to  the  tenant,  who 
was  to  give  possession  to  plow,  and  haul  manure,  etc.,  as  soon  as  his  crops 
were  gathered,  it  was  held,  that  two  modes  were  provided  for  terminating 
the  term — by  lapse  of  time,  and  by  sale  of  the  premises  by  the  landlord  to 
a  third  person,  and  that  the  "  reasonable  damages  "  he  was  to  pay  in  the 
latter  event,  meant  in  case  the  tenancy  was  terminated  before  the  end  of 
any  one  year;  and  also  that  when  it  was  so  terminated  at  the  end  of  a 
year,  the  tenant  was  not  entitled  to  recover  any  damages  whatever. 
Taylor  et  al.  v.  Frohock,  584. 

LAW  AND  FACT. 

Whether  chattel  mortgage  is  fraudulent.. 

1.  Is  a  question  of  fact.  Where  a  chattel  mortgage  is  regularly  exe- 
cuted, acknowledged  and  recorded  before  the  issue  of  an  execution,  it  will 
give  a  prior  lien,  and  whether  it  is  fraudulent  as  to  creditors  is  a  question 
of  fact  for  the  jury,  under  proper  instructions.    Bushnell  etal.  v.  Wood,  88. 

What  constitutes  probable  cause. 

2.  In  suit  for  malicious  prosecution — a  question  of  law.  Whether  the  facts 
proven  in  an  action  for  malicious  prosecution  constitute  probable  cause  for 
commencing  a  criminal  prosecution  against  a  party  charged,  is  a  question 
of  law.  It  is  for  the  jury  to  find  the  facts,  but  when  found  it  is  a  matter 
of  law  whether  they  constitute  probable  cause.     Angelo  v.  Faul,  106. 

As  to  competency  of  servant. 

3.  Question  of  fact.  In  a  suit  by  a  miner  to  recover  for  personal  injury 
while  being  lowered  into  the  mine,  from  the  alleged  incompetency  of  the 
engineer,  the  court  should  give  only  the  law  as  to  the  liability  of  the  de- 
fendant in  case  of  negligence  in  the  employment  of  an  incompetent  engi- 
neer, without  intimating  any  opinion  in  regard  to  the  force  of  the  evidence 
showing  such  negligence.  What  time  or  training  is  requisite  to  make  one 
a  competent  engineer,  is  no  question  of  law,  but  one  of  fact  only.  Jock  v. 
Dankwardt,  use,  etc.  331. 
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LEVY. 

Release  by  the  plaintiff. 

1.  When  proper.  If  judgment  by  confession  under  a  warrant  of  attor- 
ney, is  entered  against  several  as  the  makers  of  a  note,  and  the  name  of 
one  is  a  forgery,  the  judgment  will  be  a  nullity  as  to  him,  and  the  plain- 
tiff may  rightfully  release  his  property  from  levy  under  an  execution 
issued  on  such  judgment.     Sloner  v.  Millikin  et  al.  218. 

LICENSE. 

TO  SELL    LIQUOR. 

1.  Whether  formal  license  required.  Where  a  party  strictly  complies 
with  the  ordinances  of  a  village  having  power  to  license  and  regulate  the 
sale  of  intoxicating  liquors,  by  paying  the  money  required  for  the  privi- 
lege, and  giving  bond  which  is  accepted,  he  will  be  protected  in  selling, 
although  the  clerk  may  have  neglected  to  give  him  a  license.  The  ordi- 
nance, in  such  cases,  is  the  authority  to  sell,  and  the  license  is  only  evi- 
dence of  it.  A  formal  license  is  not  necessary.  Prather  et  al.  v.  The 
People,  36. 

2.  Of  the  approval  of  bond.  The  acceptance  of  a  bond  with  sureties, 
by  the  treasurer  of  a  municipal  corporation,  given  under  an  ordinance 
regulating  the  sale  of  intoxicating  liquors,  and  his  receipt  for  the  license 
money,  and  his  direction  to  the  clerk  to  issue  a  license,  is  sufficient  evi- 
dence of  the  approval  of  the  bond,  and  that  it  is  free  from  objection,  in  a 
prosecution  against  the  party  for  selling  such  liquors.     Ibid.  36. 

LIENS. 

Mechanics'  lien. 

1.  Lien  of  material-man  as  against  vendor  of  land  improved,  who  repur- 
chases and  promises  to  pay  for  materials.  Where  a  vendor  of  land  reserves 
a  lien  in  his  deed  to  the  vendee  for  the  unpaid  purchase  money,  and 
the  vendee  erects  a  house  on  the  land,  and  executes  his  note,  due  one 
day  after  date,  for  the  materials  used  in  such  house,  and  then  reconveys 
to  his  vendor,  who,  as  a  part  of  the  consideration  for  the  reconveyance, 
agrees  to  pay  such  note,  the  party  who  furnished  the  materials  will  be 
entitled  to  enforce  his  lien  as  a  material-man  against  the  whole  land,  and 
not  merely  against  its  enhanced  value.     Adams  et  al.  v.  Russell,  284. 

2.  Lien  extends  to  whole  tract  of  land.  As  the  statute  declares  a  me- 
chanic's lien  shall  be  a  lien  on  the  lot  or  tract  of  land  on  which  the  erec- 
tions are  made,  there  is  no  error  in  making  a  decree  in  respect  to  the 
erection  of  two  buildings  on  an  United  States  survey  of  400  acres,  extend 
to  the  entire  tract.     St.  Louis  National  Slock  Yards  v.  0  'Rielly  et  al.  546. 

3.  Ln  respect  to  sub-contractor.  Payments  made  by  the  owner  of  a  build- 
ing, of  just  debts,  on  the  orders  of  the  contractor,  accepted  verbally 
before  any  notice  of  lien  is  served  on  such  owner  by  sub-contractors,  is 
good,  though  the  payments  are  made  after  service  of  the  notice.     Ibid.  546. 

43—85  III. 
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LIENS.     Mechanics'  lien.     Continued. 

4.  If  a  sub-contractor  does  not  give  the  owner  notice  of  his  intention 
to  claim  a  lien  on  the  building  within  twenty  days  from  the  completion 
of  the  sub-contract,  or  within  twenty  days  after  payment  should  have  been 
made  for  the  work  under  the  sub-contract,  he  will  have  no  lien  under  the 
statute.  The  lien  can  not  be  created  outside  the  statute,  or  extended 
beyond  its  terms.     Si  Louis  National  Stock  Yards  v.  CRielly  et  at.  546. 

5.  Where,  after  possession  is  given  of  a  building,  defects  and  omissions 
are  discovered,  which  the  architect  supervising  the  work  requires  to  be 
supplied  to  complete  the  contract,  and  this  is  done  by  sub-contractors,  the 
sub-contracts  can  not  be  said  to  be  completed  until  such  work  is  done,  and 
notice  of  liens  by  such  sub-contractors  may  be  given  with  reference  to 
this  point  of  time.     Ibid.  546. 

6.  Personal  judgment  in  favor  of  sub-contraCtor — school  property.  The 
right  given  to  a  sub-contractor  by  the  37th  section*  of  the  Lien  law,  to 
recover  a  personal  judgment  against  the  original  contractor  and  the  owner 
of  the  building,  is  dependent  upon  a  lien  having,  at  some  time,  attached, 
hence  such  a  suit  will  not  lie  against  school  directors  and  a  contractor,  for 
labor  or  material  furnished  in  the  erection  of  a  school  house.  Quinn  v. 
Allen  et  al.  39. 

7.  Decree  finding  gross  sum  due  on  two  different  contracts,  tvhen  proper. 
Where  there  are  two  distinct  contracts  for  the  erection  and  completion  of 
two  separate  buildings,  situate,  however,  oh  the  same  tract  of  land,  there 
is  no  error  in  finding  the  gross  sum  due  from  the  owner  under  both  con- 
tracts. It  is  otherwise  where  the  buildings  are  on  different  lots.  St.  Louis 
National  Stock  Yards  v.  O'Reilly  et  al.  5-46. 

Lien  upon  railroads. 

8.  By  sub-contractor — notice — sufficiency  of  petition  as  to  notice.  A  sub- 
contractor, furnishing  materials  or  labor  in  the  construction  of  a  railroad, 
is  not  entitled  to  a  lien  on  the  railroad,  unless  he  complies  with  the  statute 
in  regard  to  giving  notice  to  the  railroad  company.  Where  the  petition 
to  enforce  the  lien  only  shows  the  filing  of  a  notice  with  the  circuit  clerk, 
without  averring  that  the  president  and  secretary  of  the  company  did  not 
reside  in  the  county,  or  could  not  be  found  in  the  county,  it  is  fatally  de- 
fective, as  failing  to  show  a  right  to  the  lien.  Cairo  and  St.  Louis  R.  R. 
Co.  v.  Cauble,  555. 

9.  Does  not  extend  beyond  sub-contractor.  The  statute  giving  alien  on 
railroads,  like  the  Mechanics'  Lien  law,  does  not  extend  beyond  sub-con- 

:c   tractors.    One  furnishing  materials  to  a  sub-contractor,  has  no  lien  against 
the  railroad  company  or  its  property.      Cairo  and  St.  Louis   R.  R.  Co.  v. 
Watson  et  al.  531. 
Vendor's  lien. 

10.  Tjost  by  transfer  of  claim.  A  vendor's  lien  for  unpaid  purchase 
money  on  the  sale  of  land,  is  lost  by  a  transfer  of  the  evidence  of  the 
indebtedness  to  another.     Elder  et  al.  v.  Jones  et  al.  384. 


INDEX.  675 


LIENS.     Vendor's  lien.    Continued. 

11.  Not  assignable*  The  law  does  not  authorize  the  assignment  or 
transfer  of  a  vendor's  lien  to  the  purchaser  of  notes  given  for  the  pur- 
chase money.  Such  a  lien  is  not  assignable,  but  is  personal,  only  to  be 
enforced  by  the  vendor.  He  can  not  enforce  it  by  suit  in  his  name  for  the 
benefit  of  another,  who  is  the,  purchaser  of  the  note.  Elder-et  al.  v.  Jones 
et  al.  384. 

LIFE  ESTATE  IN  PERSONAL  PROPERTY. 
May  be  created  by  will.     See  WILLS,  10. 

LIMITATIONS. 

As  TO  CLAIMS  AGAINST  ESTATES. 

1.  Where  no  inventory  has  been  filed.  Where  an  administrator  neglects 
to  file  an  inventory  of  the  real  and  personal  estate  of  the  intestate,  there 
is  no  Statute  of  Limitations  to  bar  an  action  against  him  on  a  claim  against 
the  estate  other  than  that  which  would  bar  an  action  on  the  claim  itself. 
Guy,  Admr.  et  al.  v.  Gericks,  428. 

On  bill  to  foreclose  mortgage. 

2.  Where  an  action  at  law  upon  a  note  is  barred  by  the  Statute  of 
Limitations,  no  foreclosure  can  be  had  of  a  mortgage  given  to  secure  its 
payment.     March  v.  Mayers  et  al.  177. 

When  the  statute  begins  to  run. 

3.  As  to  promise  to  marry.  Where  the  parties,  through  a  period  of 
many  years,  treat  their  contract  to  marry  as  a  continuing  one,  by  recog- 
nizing its  existence  and  promises  of  its  fulfillment,  the  Statute  of  Lim- 
itations will  not  begin  to  run  until  one  party  has  broken  the  engagement, 
or  until  notice  is  given  of  a  termination  of  the  agreement.  Blackburn  v. 
Mann,  222. 

4.  In  favor  of  color  of  title.  The  statute  begins  to  run  against  a  pur- 
chaser of  land  at  sheriff's  sale,  in  favor  of  one  acquiring  color  of  title, 
from  the  time  when  such  purchaser  is  entitled  to  a  deed.  Emmons  et  al.  v. 
Moore,  304. 

Limitation  act  of  1839. 

5.  Color  of  title — what  constitutes.  Where  a  third  person  purchases  land 
at  a  sale  by  an  administrator,  and  purchases  for  the  administrator,  receiv- 
ing a  deed  to  himself,  and  afterwards  reconveying  to  the  administrator  in 
his  own  right,  the  deed  thus  obtained  by  the  latter  will  constitute  color  of 
title  under  the  Limitation  act  of  1839,  and,  with  the  requisite  possession 
and  payment  of  taxes,  a  bar  would  doubtless  be  created  in  favor  of  the 

*  See,  also,  Moshier  v.  Meek,  80  111.  79;  Dayhuff  v.  Dayhuff,  81  id.  499.  See 
Markoe  et  al.  v.  Andras,  67  id.  34,  as  to  the  rule  where  the  lien  is  expressly 
reserved  in  the  deed. 
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LIMITATIONS.     Limitation  act  of  1839.     Continued. 

administrator  as  against  an  heir  of  the  intestate.     Sloan  v.  Graham  ei  al. 
26. 

6.  A  warranty  deed  purporting  to  convey  the  title  to  land,  is  good 
color  of  title  under  the  seven  years'  limitation  law,  and  if  acquired  in 
good  faith,  without  actual  knowledge  of  the  lien  of  a  prior  judgment,  and 
the  grantee  holds  possession  and  pays  all  taxes  on  the  land  for  seven 
years,  this  will  constitute  a  bar  to  an  action  of  ejectment  by  the  party 
acquiring  title  subsequently  under  the  judgment.  Yoakum  v.  Harrison 
et  al.  202. 

7.  Good  faith  as  to  claim  and  color  of  title.  Under  the  limitation  law 
of  1839,  a  deed  to  a  party  will  be  presumed  to  have  been  executed  in 
good  faith,  unless  circumstances  are  proved  tending  to  show  bad  faith; 
and  the  mere  fact  that  the  deed,  by  and  of  itself,  does  not  pass  a  good 
title,  where  it  does  not  appear  on  its  face  to  be  insufficient,  is  not  suffi- 
cient evidence  of  bad  faith  to  overcome  the  presumption  that  it  was  exe- 
cuted in  good  faith.     Hodgen  v.  Henrichsen,  259. 

8.  Good  faith — as  relating  to  successive  owners.  Where  a  party  has  paid 
the  taxes  on  land,  to  which  he  has  claim  and  color  of  title  acquired  in 
good  faith,  for  seven  successive  years,  and  such  title  subsequently  passes 
into  one  who  acquires  it  in  bad  faith,  and  afterwards  passes  to  another 
who  acquires  it  in  good  faith,  and  without  ajiy  notice  of  the  bad  faith  of  the 
prior  owner,  such  bad  faith  can  not  relate  back  to  and  affect  the  title  and 
payment  of  taxes  of  the  first  owner,  nor  preclude  the  last  owner  in  good 
faith  from  relying  upon  the  title  vested  in  the  first  owner  and  transmitted 
to  him,  although  coming  through  one  claiming  in  bad  faith.  Paris  v. 
Lewis,  597. 

9.  As  to  minors,  construed.  The  limitation  act  of  1839  runs  against 
minors,  unless  they  shall,  within  three  years  after  becoming  of  age,  bring 
suit  to  recover  the  land,  and  prosecute  the  same  to  judgment,  or,  in  case 
of  vacant  and  unoccupied  land,  they  shall,  within  that  period,  refund  the 
taxes,  and  twelve  per  cent  interest  thereon  to  the  person  who  has  paid 
them.     Hodgen  v.  Henrichsen,  259. 

10.  Former  decision.  So  far  as  the  case  of  Huls  v.  Buntin,  47  111.  396, 
seems  to  hold  that  the  act  does  not  run  against  a  person  under  disability, 
it  must  be  regarded  merely  obiter  dicta.  The  correct  rule  is  as  above  stated. 
Ibid.  259. 

11.  As  a  defense  to  partition.  Possession  and  payment  of  all  taxes  on 
land  for  seven  successive  years,  under  color  of  title, "made  in  good  faith,  by 
one  of  several  tenants  in  common  before  suit  brought,  is  a  good  defense 
against  proceedings  by  the  other  tenants  in  common  for  partition.    Ibid.  259. 

12.  As  to  vacant  and  unoccupied  land — grantee  of  judgment  debtor  as  against 
a  purchaser  thereunder.  Where  land  was  sold  on  execution,  and  shortly 
after  the  sale  the  judgment  debtor,  who  had  no  notice  of  the  sale,  conveyed 
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the  land  to  another  in  good  faith,  under  which  conveyance  the  grantee, 
and  those  succeeding  him,  paid  all  the  taxes  for  seven  successive  years 
after  the  time  for  redeeming  from  the  sheriff's  sale  had  expired,  and  while 
the  land  was  vacant  and  unoccupied,  and  then  went  into  possession,  it 
was  held,  that  the  party  claiming  under  the  sheriff's  sale  was  barred  un- 
der the  9th  section  of  the  act  of  1839.     Emmons  et  al.  v.  Moore,  304. 

13.  Occupancy  by  squatter.  The  occupancy  of  land  by  a  mere  squatter 
will  not  prevent  the  running  of  the  Statute  of  Limitations  as  to-  vacant 
lands,  except  as  to  the  part  actually  occupied.     Ibid.  304. 

14.  Of  the  payment  of  taxes.  The  fact  that  two  persons  appear  to  have 
paid  taxes  jointly  on  a  tract  of  land  after  it  is  divided,  will  not  invalidate 
the  payment  of  either  as  to  his  part  of  the  land.  The  manner  in  which 
the  taxes  are  paid  is  not  material.     Ibid.  304. 

15.  As  to  payment  of  taxes  by  an  agent.     See  AGENCY,  2. 

In  equity. 

16.  How  far  the  bar  of  the  statute  will  be  considered,  on  bill  to  remove 
cloud  upon  title.     See  CHANCERY,  14. 

Lapse  of  time  aside  from  the  statute. 

17.  The  rule  in  equity—in  analogy  to  the  Statute  of  Limitations.  Where 
courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law,  and  a 
party  proceeds  in  equity,  if  barred  at  law  he  will  be  barred  in  equity,  and 
although  the  Statute  of  Limitations  may  not,  in  terms,  apply  to  courts  of 
equity,  yet,  by  analogy,  equity  will  act  upon  the  statute,  and  refuse  relief 
when  the  bar  is  complete  at  law.     Sloan  v.  Graham  et  al.  26. 

MALICIOUS  PROSECUTION. 
What  necessary  to  a  recovery. 

1.  Malice  and  want  of  probable  cause.  To  recover  in  an  action  for  mali- 
cious prosecution,  there  must  be  malice  on  the  part  of  the  prosecutor,  and 
a  want  of  probable  cause  for  believing  that  the  accused  is  guilty  of  the 
offense  charged.     Anderson  v.  Friend,  135. 

Probable  cause. 

2.  As  a  justification.  A  defendant  will  not  be  liable  as  for  a  malicious 
prosecution  in  causing  the  plaintiff's  arrest,  if  he  had  probable  cause,  or  a 
reasonable  ground  of  suspicion,  supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious  man  in  the  belief  that  the  per- 
son accused  was  guilty  of  the  offense  charged.     McDavid  v.  Blevins,  238. 

3.  The  tvant  of  it  must  be  shown.  It  is  not  sufficient  for  the  plaintiff,  in 
an  action  for  malicious  prosecution,  to  show  that  he  was  not  guilty  of  the 
charge  on  which  he  was  arrested,  but  it  is  also  incumbent  on  him  to  show, 
affirmatively,  that  the  prosecutor  had  no  probable  cause  for  commencing 
the  prosecution.     Angelo  v.  Faul,  106. 
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4.  Effect  of  an  acquittal.  The  want  of  probable  cause  is  not  shown  by 
the  acquittal  of  the  accused.     Anderson  v.  Friend,  185. 

5.  What  constitutes  probable  cause  is  a  question  of  law.  See  LAW  AND 
FACT,  2. 

Good  faith  on  part  op  prosecution. 

6.  As  a  justification^.  Good  faith  on  the  part  of  the  prosecutor  is  always 
an  important  if  not  a  vital  inquiry  in  a  suit  for  malicious  prosecution, 
and  if  the  belief  in  the  party's  guilt  is  induced  by  facts  and  circumstances 
sufficient  to  cause  a  suspicion  of  guilt  in  the  mind  of  a  reasonably  cautious 
person,  it  is  a  justification  for  commencing  a  criminal  prosecution.  An- 
gelo  v.  Faul,  106. 

7.  An  instruction,  in  an  action  for  malicious  prosecution,  that  mere 
good  faith,  or  a  mere  belief  of  defendant  that  he  had  good  cause  for  com- 
mencing criminal  proceedings  against  the  plaintiff  is  not  sufficient,  should 
be  qualified  according  to  the  rule  above  laid  down.     Ibid.  106. 

8.  If  the  prosecuting  witness  acts  in  good. faith,  on  evidence,  whether 
true  or  false,  which  is  sufficient  to  create  a  reasonable  belief  of  the  guilt 
of  the  accused,  he  is  protected  and  justified.     Anderson  v.  Friend,  135. 

Advice  of  counsel. 

9.  As  a  protection.  Where  the  prosecutor  fairly  presents  all  the  facts 
to  a  respectable  practicing  attorney,  who,  from  such  statement  of  facts, 
advises  they  are  sufficient  to  warrant  a  prosecution,  the  prosecutor  will 
be  protected  against  a  suit  for  malicious  prosecution.     Ibid.  135. 

MANDAMUS. 

Whether  the  proper  remedy. 

1.  A  mandamus  will  not  be  awarded  except  in  a  clear  case.  It  is  not 
granted  as  a  matter  of  absolute  right;  and  where  it  can  be  seen  that  it 
can  not  accomplish  any  good  purpose,  or  that  for  which  it  is  sought,  it  will 
be  denied.     People  ex  rel.  Phillips  v.  Lieb,  484. 

2.  If  the  right  be  doubtful  or  uncertain,  the  court  will  not  interpose. 
County  of  St.  Clair  v.  The  People  ex  rel.  Keller,  396. 

3.  As  to  matters  of  discretion.  Where  the  performance  of  a  duty  by  a 
public  officer  is  discretionary,  and  depends  upon  the  exercise  of  his  judg- 
ment as  to  its  necessity  or  propriety,  the  court  will  not  interfere  to  deter- 
mine how  or  when  he  shall  exercise  the  power,-  but  will  leave  him  in  the 
free  exercise  of  his  discretion,  to  act  as  he  shall  deem  proper.  Of  this 
character  is  the  power  vested  in  county  boards  to  construct  bridges. 
Ibid.  396. 

4.  Against  a  public  officer.  Where  a  duty  is  imposed  to  perform  a  spe- 
cific act,  and  there  remains  no  discretion  to  be  exercised,  the  writ  will 
generally  lie  against  an  officer  to  compel  its  performance ;  but  when  the 
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duty  is  general,  depending  on  judgment  and  discretion,  the  writ  does  not 
lie.      County  of  St.  Clair  v.  The  People  ex  rel.  Keller,  396. 

MARRIAGE. 
Breach  of  promise.     See  BREACH  OF  PROMISE  OF  MARRIAGE. 

MARRIED  WOMEN.      - 

Of  their  power  to  contract. 

1.  At  common  law.  At  common  law,  if  a  married  woman  enters  into  a 
contract,  however  valid,  as  respects  her  separate  property,  she  can  not  be 
sued  upon  it  at  law,  and  it  does  not,  in  any  way,  at  law  or  in  equity,  bind 
her  personally.     Thompson  v.  Wetter,  197. 

2.  Under  the  statute.  Under  the  Married  Woman's  Act  of  1861,  and  the 
amendatory  statute  of  1869,  a  married  woman  has  no  legal  capacity  con- 
ferred on  her  to  purchase  real  estate,  and  make  a  contract  for  the  purchase 
money,  on  Avhich  she  can  be  held  personally  liable.  She  can  make  con- 
tracts only  so  far  as  is  necessary  for  the  use  and  enjoyment  of  her  prop- 
erty or  in  respect  to  her  earnings.     Ibid.  197. 

Execution  of  mortgage. 

3.  Without  joinder  by  husband.  A  mortgage,  given  by  a  married  woman 
residing  with  her  husband,  to  secure  the  purchase  money  of  real  estate 
purchased  by  her,  in  which  her  husband  does  not  join,  as  required  by  the 
statute  in  force  at  the  time,  and  acknowledged  simply  as  a  feme  sole,  is 
absolutely  void.     Herdman  v.  Pace,  345 ;  Elder  et  al.  v.  Jones  et  al.  384.* 

Separate  property.  « 

4.  From  whom  derivable.  If  a  husband  purchases  real  estate  with  his 
own  money,  and,  without  any  fraudulent  intent,  procures  it  to  be  conveyed 
to  his  wife,  it  will  become  as  much  her  separate  property  as  if  it  had  been 
purchased  with  her  own  money  before  marriage.  Elder  et  al.  v.  Jones  et  al. 
384. 

5.  Effect  of  conveyance  by  husband  to  third  person  for  benefit  of  wife — or 
to  enable  her  to  sell.     See  HUSBAND  AND  WIFE,  1. 

MASTER  IN  CHANCERY. 

Unfinished  business  in  his  office. 

1.  Duty  of  his  successor.  Upon  the  death,  resignation  or  removal  from 
office  of  a  master  in  chancery,  it  is  the  duty  of  his  successor  to  complete 

*See  Rev.  Stat.  1874,  275,  §  18;  Ibid.  577,  §  9.  As  to  such  a  mortgage  fur- 
nishing ground  for  establishing  a  lien  in  equity,  or,  as  amounting  to  a  declara- 
tion of  trust  in  favor  of  the  vendor,  see  Lewis  v.  Graves,  84  111.  205,  and  Mor- 
rison v.  Brown,  83  id.  562.  And,  also,  see  the  case  last  cited,  as  to  effect  of 
such  instrument,  when  recorded,  as  constructive  notice  of  the  lien  of  the  origi- 
nal vendor  for  the  unpaid  price. 


680  INDEX. 


MASTER  IN  CHANCERY.     Unfinished  business  in  his  office.     Continued. 
any  unfinished  business  pertaining  to  the  office,  without  any  order  of  court 
to  that  effect.     McLain  et  al.  v.  The  People,  use,  etc.  205. 
Of  his  official  bond. 

2.  To  ivhom  it  may  be  made  payable.  Whatever  kind  of  bond  the  court 
appointing  a  master  in  chancery  approves,  if  not  in  derogation  of  any 
statute,  will  be  held  binding  upon  the  master  and  his  sureties.  Such  a 
bond  made  payable  to  the  people  of  the  State  of  Illinois  and  approved  by 
the  court,  was  held  binding  in  this  case.     Ibid.  205. 

3.  Liability  on  bond.  Where  a  sale  is  made  by  a  master  in  chancery 
under  a  decree  for  partition,  and  the  master  dies  before  executing  the 
decree,  and  his  successor  completes  the  same  by  making  deed,  taking 
notes  and  receiving  money,  which  action  is  reported  by  him  and  approved, 
he  and  his  sureties  on  his  bond  will  be  liable  for  his  neglect  or  failure  to 
pay  over  moneys  received  by  him  to  the  proper  persons.     Ibid  205. 

4.  Under  which  of  two  bonds  liable.  Where  a  master  in  chancery  exe- 
cutes a  decree  during  his  first  term  of  office  by  taking  notes  for  land  sold, 
and  after  his  re-appointment  receives  money  on  the  same,  which  he  fails 
to  pay  over,  he  will  be  liable  upon  his  second  bond,  and  not  upon  the  first, 
his  office  being  considered  different  from  that  of  sheriff.     Ibid.  205. 

5.  The  sureties  on  the  bond  of  a  master  in  chancery  are  not  bound  for 
his  misconduct,  except  such  misconduct  transpired  during  the  term  of 
office  in  respect  of  which  they  were  sureties.  Their  liability  does  not  ex- 
tend to  his  acts  under  a  second  appointment.     Ibid.  205. 

Judgment  in  suit  on  bond. 

6.  Of  its  requisites.     See  JUDGMENTS,  1. 

MASTER  AND  SERVANT. 

Injury  from  defective  machinery. 

1.  An  employee  can  not  recover  for  an  injury  suffered  in  the  course  of 
the  business  about  which  he  is  employed,  from  defective  machinery  used 
therein,  after  he  has  knowledge  of  such  defect,  and  continues  his  work 
without  objection.      Chicago  and  Alton  Railroad  Co.  v.  Munroe,  25. 

Clerk  loaning  money  of  his  employer. 

2.  Liability  therefor.  A  cashier  or  clerk  of  a  railway  company  who  has 
charge  of  its  moneys,  is  under  a  legal  liability  to  the  company  to  take  care 
of  and  preserve  its  funds  so  intrusted  to  him,  and  if  he  loans  the  com- 
pany's money  to  a  fellow  servant  without  the  .order  or  direction  of  any 
one  having  the  right  to  give  such  order,  he  will  be  liable  personally  to  the 
company  for  the  same,  and  if  he  pays  the  same  he  can  not  recover  it  back. 
St.  Louis,  Alton  and  Terre  Haute  Railroad  Co.  v.  Thomas,  464. 

Injury  from  negligence  of  fellow  servant. 

3.  Liability  of  the  common  master.  Where  a  servant  of  a  railway  com- 
pany sustained  personal  injury  while  engaged  in  repairing  cars,  through 
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the  negligence  of  a  fellow  servant,  a  driver  of  a  switch  engine,  in  mistaking 
a  signal  while  pushing  cars,  it  was  held,  that  the  plaintiff  could  not  re- 
cover against  the  company,  the  common  master,  he  and  the  fellow  servant 
being  in  the  same  line  of  employment.  Valtez  v.  Ohio  and  Miss.  Ry.  Co. 
500. 

Who  are  "  fellow  servants." 

4.  Those  who  are  engaged  in  the  service  of  the  same  master,  in  carry- 
ing on  and  conducting  the  same  general  business  in  which  the  usual 
instrumentalities  are  employed,  may  justly  be  called  fellow  servants.  A 
proper  test  of  this  relation  is,  whether  the  negligence  of  the  one  is  likely  to 
inflict  injury  on  the  other.     Ibid.  500. 

MEASURE  OF  DAMAGES. 
Personal  injury  from  negligence. 

1.  Mental  suffering  not  to  be  considered.  In  a  suit  to  recover  for  a  per- 
sonal injury,  caused  by  the  employment  of  an  incompetent  servant, 
mental  suffering  of  the  plaintiff  is  not  a  distinct  element  of  damages,  in 
addition  to  bodily  suffering.     Joch  v.  Dankwardt,  use,  etc.  331. 

Failure  to  deliver  property  sold. 

2.  Within  proper  time.  Where  a  party  under  a  contract  to  sell  and 
deliver  railroad  ties,  neglects  to  commence  their  delivery  in  the  time  named 
in  the  contract,  and  to  complete  such  delivery  in  time,  without  any  suffi- 
cient excuse,  and  damages  are  shown  in  consequence  thereof,  a  verdict  for 
the  full  price  of  the  ties  delivered,  without  allowing  any  damages,  can  not 
be  sustained.    Havana,  Rantoul  and  Eastern  Railroad  Co.  v.   Walsh  et  al.  58. 

Refusal  to  give  paid-up  policy  of  insurance. 

3.  If  a  policy  of  insurance  provides  that  the  assured,  after  the  payment 
of  three  annual  premiums  and  the  surrender  of  the  original  policy,  may 
have  a  paid-up  policy  for  the  amount  of  the  premiums  actually  paid,  sub- 
ject to  the  unpaid  notes  given,  the  measure  of  damages  for  a  refusal  to 
give  a  paid-up  policy,  after  performance  of  the  conditions  precedent,  is 
not  the  amount  of  the  premiums  paid,  less  the  notes  given,  but  the  actual 
value  of  such  a  policy.     Phoenix  Mutual  Life  Insurance  Co.  v.  Baker,  410. 

Where  another  contributes  to  the  injury. 

4.  Where  a  city  is  sued  for  negligence  in  constructing  a  sewer  of  in- 
sufficient capacity  to  carry  off  all  the  water  during  heavy  rains,  whereby 
the  plaintiff's  lot  is  flooded,  if  it  appears  that  the  injury  was  caused,  in 
part,  by  the  owner  of  an  adjacent  lot  filling  up  the  same,  and  stopping  a 
natural  drain,  the  city  will  not  be  liable  for  the  entire  damages  sustained. 
City  of  Paris  v.  Cracraft,  294. 

Remote  and  proximate  cause. 

5.  As  a  basis  for  the  recovery  of  damages.  Damages,  to  be  recoverable, 
must  be  the  natural   and  reasonable  result  of  the  defendant's  act.     If  of 
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such  a  consequence  as,  in  the  ordinary  course  of  things,  would  flow  from 
the  act,  or,  in  cases  of  contract,  if  it  appears  to  have  been  contemplated  by 
both  parties,  they  may  be  recovered,  otherwise  they  are  too  remote.  A 
party  can  not  be  held  responsible  for  injuries  which  could  not  reasonably 
have  been  foreseen  or  expected  as  the  result  of  his  misconduct.  Phillips  v. 
Dicker  son,  11. 

6.  Injury  resulting  from  fright  occasioned  by  a  quarrel — too  remote.  Where 
a  married  woman  sued  to  recover  damages  resulting  from  a  fright  which 
caused  a  miscarriage,  and  it  appeared  that  the  fright  was  caused  by  a 
quarrel  between  the  defendant  and  the  plaintiff's  husband  and  a  boy, 
within  her  hearing,  but  out  of  her  sight,  but  not  that  the  defendant  knew 
she  heard  the  same,  or  her  condition,  it  was  held,  on  demurrer  to  the  evi- 
dence, that  no  recovery  could  be  had.     Ibid.  11. 

7.  In  trespass  for  removing  fence — whether  damages  too  remote.  In  tres- 
pass for  removing  plaintiff's  fence,  he  can  not  recover  for  damages  occa- 
sioned by  being  prevented  from  cultivating  part  of  his  land,  and  evidence 
tending  to  show  such  damages  is  properly  excluded  as  being  too  remote. 
Caldwell  et  al.  v.  Evans  et  al.  170. 

8.  Depriving  party  of  the  use  of  land.  Where  land  is  wrongfully  over- 
flowed so  as  to  deprive  the  owner  of  its  use,  the  true  measure  of  damages 
is,  its  fair  rental  value.  The  supposed  value  of  what  might  have  been 
raised  on  the  same  had  it  been  cultivated,  less  the  cost  of  cultivation  and 
marketing,  is  too  remote  and  speculative.  City  of  Chicago  v.  Huenerbein, 
594. 

9.  Former  decision.  The  rule  as  to  the  measure  of  damages  announced 
in  The  Chicago  and  Rock  Island  R.  R.  Co.  v.  Ward,  16  111.  522,  has  not 
been  followed  in  subsequent  cases.  In  that  case  the  crop  on  the  land  was 
planted  and  partly  matured  when  destroyed,  and  it  has  no  application  to 
a  case  where  no  crop  was  ever  planted.     Ibid.  594. 

Aggravation  of  damages. 

10.  In  suit  for  breach  of  promise  to  marry.  If  the  defendant,  in  an  action 
for  a  breach  of  promise  to  marry,  attempts,  in  bad  faith,  to  blacken  and 
defame  the  plaintiff's  character,  it  may  be  considered  in  aggravation  of 
damages.     Blackburn  v.  Mann,  222. 

In  proceeding  to  widen  a  street. 

11.  Of  damages  in  respect  to  properly  not  taken.  See  EMINENT  DO- 
MAIN, 2  to  5. 

On  dissolution  of  injunction. 

12.  Of  the  matters  to  be  considered  in  assessing  damages.  See  INJUNC- 
TIONS, 1  to  6. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  7. 
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MERGER. 

Extinguishment  of  mortgage. 

By  conveyance  from  mortgagor  to  mortgagee.     See  MORTGAGES,  3,  4. 

MILEAGE. 

In  serving  subpcenas  for  witnesses.     See  FEES  AND  SALARIES,  1. 

MISTAKE. 

Reforming  contract  as  against  sureties. 

1.  A  court  of  chancery  will  not  assume  jurisdiction  to  reform  an  offi- 
cial bond,  as  against  the  sureties  therein,  for  a  mistake,  as  the  sureties 
are  bound  only  upon  the  bond  as  executed,  there  being  no  superior  equi- 
ties against  them.     Trustees  of  Schools  v.  Otis  et  al.  179. 

Sufficiency  of  allegation. 

2.  In  respect  to  mistake.  A  bill  filed  to  reform  an  official  bond  for  mis- 
take as  to  the  name  of  the  payee,  alleged,  that  "by  mutual  mistake,  on 
the  part  of  the  said  board  of  trustees  who  approved  and  accepted  said 
bond,  and  on  the  part  of  the  said  parties  who  executed  said  bond,  the  said 
bond,  in  the  penal  part  thereof,  failed  to  state  fully  who  were  the  payees 
of  said  bond."  It  was  held,  that  the  allegation  of  mistake  was  too  vague 
to  warrant  a  reformation,  even  as  to  instruments  which  may  be  reformed 
for  mistake.     Ibid.  179. 

MONEY  HAD  AND  RECEIVED. 

Whether  an  action  will  lie  therefor. 

1.  The  count  for  money  had  and  received  can  not  be  maintained  if  the 
contract  has  been  in  part  performed,  and  the  plaintiff  has  derived  some 
benefit,  and  by  recovering  a  verdict  the  parties  can  not  be  placed  in  the 
exact  situation  in  which  they  originally  were  when  the  contract  was  en- 
tered into.     Phoenix  Mutual  Life  Insurance  Co.  v.  Baker,  410. 

2.  Under  a  life  policy  of  insurance  for  five  years,  with  a  provision  that 
the  assured  may,  after  making  three  annual  payments,  receive  a  paid-up 
policy  by  surrendering  the  original,  for  the  amount  of  the  premiums  paid, 
less  the  amount  of  his  unpaid  notes  and  interest,  the  assured  can  not  main- 
tain an  action  for  money  had  and  received  for  a  refusal  to  give  him  a 
paid-up  policy,  even  if  he  has  surrendered  the  original  policy.     Ibid.  410. 

3.  Where  a  party  purchased  land,  and  not  being  able  to  pay  the  entire 
purchase  money,  procured  another  to  advance  the  balance,  who  took  a 
conveyance  in  his  own  name  as  a  security,  and  paid  part  of  the  price  out 
of  the  real  purchaser's  money  in  his  hands,  and  who  afterwards  sold  the 
land  for  a  large  sum  without  any  foreclosure,  it  was  held,  that  the  latter 
was  liable  to  the  former  in  assumpsit  under  the  common  counts,  to  the 
extent  of  his  interest  in  the  land,  which  was  the  amount  of  his  money 
used  in  the  purchase,  with  interest,  and  the  value  of  his  improvements. 
Mason  v.  Show  alter,  133. 
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MORTGAGES. 
Of  a  deed  absolute  in  form. 

1.  When  treated  as  a  mortgage.  Where  the  pleadings  and  proof  clearly 
show  that  a  deed,  absolute  in  form,  was  given  merely  to  secure  the  pay- 
ment of  an  indebtedness,  and  the  subsequent  payment  of  such  indebtedness, 
a  reconveyance  will  be  decreed.      Westlake  et  at.  v.  Horton  et  al.  228. 

2.  A  deed,  absolute  on  its  face,  will  not  be  considered  as  a  mortgage 
unless  it  be  made  to  appear  clearly  to  have  been  so  intended  at  the  time 
of  its  execution,  the  presumption  being  that  it  is  not  a  mortgage.  Sharp 
v.  Smitherman,  153. 

Merger — extinguishment  of  mortgage. 

3.  By  conveyance  from  mortgagor  to  mortgagee.  A  court  of  equity  will 
keep  an  incumbrance  alive  or  consider  it  extinguished,  as  will  best  serve  the 
purposes  of  justice  and  the  actual  and  just  intention  of  the  parties.  The 
intention  is  the  controlling  consideration,  and  to  arrive  at  this  the  court  will 
look  into  all  the  circumstances  of  the  case.  Richardson  v.  Hockenhull  et  al. 
124. 

4.  If  a  mortgage  is  the  eldest  lien,  and  is  for  an  amount  equal  to  or 
exceeding  the  value  of  the  mortgaged  premises,  and  the  mortgagee,  to 
avoid  the  expense  of  foreclosure,  takes  a  conveyance  from  the  mort- 
gagor,  a  court  of  equity  will  not  permit  the  mortgaged  premises  to  be  swept 
away  from  him  by  a  junior  judgment  creditor,  without  payment  of  the 
mortgage,  under  the  pretense  that  its  lien  'has  been  lost  by  merger,  but 
will  enjoin  the  sale  at  law,  or  restrict  the  judgment  creditor's  lien  to  the 
equity  of  redemption.     Ibid.  124. 

Of  prior  and  junior  mortgages.  '   .    ■     ■ 

5.  Gaining  priority  by  inducing  satisfaction  of  prior  one.  Where  a  party, 
in  taking  a  second  mortgage  on  land  from  one  who,  as  administrator  of 
the  prior  mortgagee's  estate,  held  two  of  the  notes  secured  by  the  first 
mortgage  given  to  his  intestate,  induced  the  administrator,  who  had 
bought  the  land,  to  enter  satisfaction  of  the  prior  mortgage,  in  order  to 
secure  a  loan  to  himself,  it  was  held,  that  the  satisfaction  thus  entered 
without  payment  could  not  be  made,  so  as  to  give  the  junior  mortgage  the 
priority.     Remann,  JEJxr.  v.  Buckmaster  et  al.  403. 

Mortgagee  in  possession. 

6.  Not  subject  to  action  of  forcible  detainer  at  suit  of  subsequent  purchaser 
under  execution.     See  FORCIBLE  ENTRY  AND  DETAINER,  2. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  1  to  6. 

MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 

Condition  as  to  amount  of  work  done. 

1.  Construed.  A  proviso  in  a  statute  authorizing  a  municipal  subscrip- 
tion to  a  railway  company,  that  the  corporate  bonds  shall  not  be  delivered 
until  an  amount  of  work  shall  have  been  done  on  the  railroad  in  the  town 


INDEX.  685 


MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 

Condition  as  to  amount  of  work  done.     Continued. 

equal  in  value  to  the  amount  of  the  bonds,  will  be  construed,  not  as  refer- 
ring to   earth-work  alone,  but  the  word   "  work "  will   embrace   all   that 
enters  into  the  construction  of  the  road-bed  complete  for  the  cars.     III. 
Midland  Ry.  Co.  v.  Supervisor,  etc.,  of  Town  of  Barnett,  313. 
Purchase  of  another  road. 

2.  Effect  thereof.  Where,  at  the  time  a  corporate  subscription  to  a 
railway  company  is  voted,  the  law  authorizes  such  company  to  consolidate 
or  purchase  other  roads  connecting  with  it,  the  subsequent  exercise  of  the 
power  given  by  law,  in  the  purchase  of  a  connecting  road,  will  not  defeat 
the  subscription  so  voted;  and  if  the  purchase  is  unauthorized,  it  will 
form  no  excuse  for  not  paying  a  subscription  previously  made.     Ibid.  313. 

Tender  of  stock. 

3.  Whether  necessary.  Where  corporate  authorities,  when  called  upon 
to  make  a  subscription  to  a  railway  company  and  deliver  bonds  in  pursu- 
ance of  a  vote,  refuse  to  issue  the  same,  no  tender  of  certificates  of  stock 
is  necessary  before  applying  for  a  mandamus  to  compel  their  issue  and 
delivery.     A  readiness  to  deliver  such  certificates  is  sufficient.     Ibid.  313. 

In  respect  to  an  election — and  of  its  effect. 

4.  Alteration  of  petition  for  election.  Where  a  petition  calling  for  an 
election  to  make  a  corporate  subscription  in  a  railway  company,  was,  on 
the  morning  of  the  election,  altered  by  striking  out  a  clause  that  the  bonds 
were  to  be  delivered  as  fast  as  the  work  on  the  road  should  progress 
within  the  town,  leaving  the  statutory  condition  to  apply,  that  no  bonds 
should  be  delivered  until  the  value  of  the  work  on  the  road  should  equal  the 
amount  subscribed,  it  was  held,  that  as  the  alteration  worked  no  injury  on 
the  town,  it  did  not  invalidate  the  election,  or  work  a  loss  as  to  the  right 
of  the  company  to  have  the  bonds  issued  and  delivered.     Ibid.  313. 

5.  Fraudulent  representations  to  induce  vote.  Where  the  petition  for  an 
election,  to  vote  upon  making  a  subscription  by  a  town  for  a  railroad,  pro- 
vided only  that  the  road  should  run  through  the  town,  without  fixing  any 
more  definite  line,  evidence  that  the  officers  of  the  company,  at  the  elec- 
tion, made  speeches  declaring  that  the  road  would  be  located  through  the 
center  of  the  town,  when,  in  fact,  it  was  subsequently  located  through  the 
town  on  one  side  thereof,  without  any  offer  to  prove  that  such  declarations 
were  not  made  in  good  faith  at  the  time,  and  were  relied  on  by  a  sufficient 
number  of  voters  to  have  changed  the  result,  is  properly  excluded.  Ibid. 
313. 

6.  When  vote  is  equivalent  to  actual  subscription.  Where  a  subscription 
is  voted  in  favor  of  a  railway  company  by  a  town,  under  a  law  which 
leaves  no  discretion  in  its  officers  but  to  make  the  subscription  without 
unnecessary  delay,  a  mandamus  may  be  awarded  to  compel  the  issue  and 
delivery  of  the  bonds  of  the  town,  although  no  formal  subscription  has 
been  made  upon  the  books  of  the  company.     Ibid.  313. 
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NEGLIGENCE. 

Negligence  in  railroads. 

1.  In  respect  to  keeping  fences  in  repair.  Where  a  railroad  company  is 
required  to  keep  its  track  fenced,  and  a  breach  is  made  in  the  fence  by 
parties  not  in  the  employ  or  under  the  control  of  the  company,  and  the 
company  have  no  knowledge  of  such  breach,  and  there  are  no  circumstances 
showing  that  it  was  authorized  to  anticipate  the  breach  being  made,  and 
by  reason  of  such  breach  stock  gets  upon  the  track  and  is  killed  before 
the  company  have  had  a  reasonable  time  to  learn  about  the  breach,  the 
company  will  not  be  liable ;  and  a  covenant  or  condition,  in  a  deed  con- 
veying land  to  the  company  for  its  track,  to  fence  the  same,  will  not  add 
to  the  defendant's  liability  under  the  statute.  Chicago  and  Alton  R.  R.  Co. 
v.  Saunders,  288. 

2.  Omission  to  give  warning  to  avoid  collision.  Although  the  law  does  not 
require  a  railroad  train  to  sound  a  whistle  or  regulate  its  speed  at  a  cer- 
tain place,  where  a  collision  occurs,  the  court  is  inclined  to  hold  the  company 
guilty  of  negligence  if  its  servants  knew,  or  had  reasonable  grounds  to 
believe,  there  was  a  person  on  the  track,  or  danger  of  a  collision,  and  that 
sounding  a  whistle  or  slackening  the  speed  of  the  train  could  have  pre- 
vented the  injury.     Illinois  Central  R.  R.  Co.  v.  Modglin,  481. 

3.  Running  engine  without  a  headlight.  It  is  gross  negligence  for  a  rail- 
road company  to  run  its  trains  on  a  dark  night,  without  a  headlight.  Bur- 
ling, Admx.  v.  Illinois  Central  R.  R.  Co.  18. 

4.  Breaking  of  car  wheel.  Where  an  injury  to  a  passenger  on  a  rail- 
road train  is  the  result  of  the  breaking  of  a  wheel  to  the  coach,  and  it 
appears  that  such  wheel  was  made  by  one  of  the  most  skillful  manufac- 
turers, and  had  previously  been  thoroughly  tested  by  skillful  and  expe- 
rienced men  and  no  defects  perceived,  and  such  a  wheel  is  in  extensive 
use,  the  company  will  not  be  liable  for  negligence,  nor  will  the  company 
be  liable  in  such  case  for  defects  in  a  rail,  which  do  not  contribute  to  the 
injury.     Toledo,   Wabash  and  Western  Ry.  Co.  v.  Beggs,  80. 

5.  Presumption  from  breaking  of  car  wheel.  Where  a  car  wheel,  while 
in  operation,  breaks,  and  thereby  a  passenger  is  injured,  negligence  in 
the  company  will  be  presumed,  but  this  may  be  rebutted  by  the  company. 
Ibid.  80. 

6.  Liability  to  a  passenger  who  is  guilty  of  a  fraud.  A  party  traveling 
in  a  railroad  coach  on  a  free  pass  issued  to  a  different  person,  which  is  not 
transferable,  and  passing  himself  as  the  person -therein  named,  is  guilty 
of  such  fraud  as  to  bar  his  right  to  recover  for  a  personal  injury,  except 
for  gross  negligence  on  the  part  of  the  company  amounting  to  willful 
injury.     Ibid.  80. 

7.  Liability  w hen  passenger  has  a  free  pass.  If  a  passenger  on  a  railway 
train,  while  riding  under  a  free  ticket  containing  the  usual  restrictions, 
is  injured  by  an  accident,  he  can  not  hold  the  company  liable  except  for 
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NEGLIGENCE.     NegliCxEnce  in  railroads.     Continued. 

gross  negligence,  or  a  degree  of  negligence  having  the  character  of  reck- 
lessness.    Toledo,   Wabash  and  Western  Ry.  Co.  v.  Beggs,  80. 

Contributory  and  comparative. 

8.  General  rule.  A  plaintiff  may  recover  for  injuries  where  his  neg- 
ligence is  slight  as  compared  with  the  defendant's,  which  is  gross.  Quinn 
r.jDonavan,  194. 

9.  Where  a  plaintiff  has  been  guilty  of  negligence  contributing  to  his 
injury,  he  can  not  recover  unless  the  negligence  of  the  defendant  is  gross, 
and  not  then  unless  the  negligence  of  the  plaintiff  is  slight  in  comparison 
to  that  of  the  defendant.     Illinois  Central  R.  R.  Co.  v.  Hammer,  526. 

10.  In  a  suit  to  recover  damages  for  a  personal  injury  against  a  rail- 
way company,  where  the  plaintiff  is  chargeable  with  contributory  negli- 
gence, it  is  erroneous  to  instruct  the  jury,  in  substance,  that  the  plaintiff 
may  recover,  though  guilty  of  slight  negligence,  if  the  defendant's  em- 
ployees fell  short,  in  any  degree,  of  the  exercise  of  that  high  degree  of  care 
as,  under  the  circumstances,  it  was  reasonable  to  have  used  to  prevent  the 
injury.     Ibid.  526.  ; 

11.  Running  hand  car  on  time  of  a  train.  Although  it  is  gross  negli- 
gence for  a  railroad  company  to  run  its  trains  in  the  dark  without  a 
headlight,  yet  one  who,  knowing  the  time  for  a  train  to  pass,  attempts  to 
pass  over  the  road  in  a  hand  car,  at  a  time  when  the  train,  if  on  time,  will 
meet  and  collide  with  him,  is  guilty  of  such  negligence  as  will  prevent  a 
recovery  by  him.     Burling,  Admx.  v.  Illinois  Central  R.  R.  Co.  18. 

12.  Where  an  employee  of  a  railway  company,  while  in  charge  of  a  hand 
car  on  the  track,  was  injured  by  a  collision  with  a  construction  train,  and 
it  appeared  he  knew  of  the  approach  of  the  train  in  time  to  have  got  off 
the  track  before  the  accident,  and  had  reason  to  know  the  time  such  train 
would  approach,  it  was  held,  that  his  negligence  was  such  as  to  preclude  a 
recovery,  and  that  the  company  was  not  negligent  in  not  sounding  a 
whistle  and  slackening  the  speed  of  the  train,  as  its  servants  had  a  right 
to  expect  the  hand  car  would  be  taken  from  the  track  before  it  was 
reached.     Illinois  Central  R.  R.  Co.  v.  Modglin,  481. 

13.  Injury  from  defective  bridge — want  of  ordinary  care  on  the  part  of  the 
person  injured.  If  a  municipal  corporation  is  guilty  of  a  want  of  ordinary 
care  in  making  a  bridge  in  its  streets  secure  from  danger,  but  not  of  gross 
negligence,  in  order  to  entitle  a  party,  injured  by  falling  off  the  same,  to 
recover,  he  must  show  that  he  did  not,  through  a  want  of  ordinary  care, 
contribute  to  the  injury.     Toion  of  Grayville  v.  Whitaker,  439. 

14.  But  if  the  jury  should  find,  from  the  evidence,  that  the  failure  of 
the  corporation  to  guard  the  bridge  by  railing,  or  otherwise,  was  such  as 
to  constitute  gross  negligence,  then  the  party  injured  in  consequence 
thereof  need  not  show  that  he  was  entirely  free  from  negligence  contribu- 
tory to  the  injury,  but  he  may  recover  if  his  negligence  was  slight  in 
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comparison    with    the    supposed   gross    negligence    of    the    corporation. 
Town  of  Grayville  v.  Whitaker,  439. 

15.  Stock  running  at '  large* — railroad  not  fenced.  Where  a  railroad 
company  fails  to  fence  its  road,  and  stock  is  killed  by  its  trains  in  a 
county  where  it  is  lawful  for  stock  to  run  at  large,  the  question  of  contrib- 
utory negligence,  in  the  owner  permitting,  his  stock  to  run  at  large,  can 
not  arise,  and  the  company  is  liable.  Ohio  and  Miss.  Ry.  Co.  v.  Fow- 
ler, 21. 

16.  The  fact  that  the  owner  of  stock  permits  it  to  run  at  large,  in  vio- 
lation of  the  act  prohibiting  domestic  animals  from  running  at  large,  does 
not  relieve  railroad  companies  from  their  duty  to  fence  their  roads,  or  their 
liability  for  stock  injured  in  consequence  of  their  failure  to  do  so.  Cairo 
and  St.  Louis  R.  R.  Co.  v.  Woosley,  370. 

17.  In  a  suit  against  a  railroad  company  for  stock  killed  or  injured  in 
consequence  of  its  neglect  to  fence  its  road,  where  it  appears  such  stock 
were  permitted  to  run  at  large  in  violation  of  law,  the  question  whether 
the  owner  has  been  guilty  of  contributory  negligence  in  permitting  them 
to  run  at  large,  is  one  of  fact,  to  be  determined  by  the  jury  from  the  cir- 
cumstances of  the  case.     Ibid.  370. 

18.  To  charge  the  owner  of  stock,  killed  by  a  railroad  company  on  its 
vnfenced  track,  with  contributory  negligence  in  allowing  it  to  run  at  large 
contrary  to  law,  it  must  appear  he  did  so  under  such  circumstances  that 
the  natural  and  probable  consequence  of  doing  so  was,  that  the  stock 
would  go  upon  the  railroad  and  be  injured.    Ibid.  370. 

19.  Burden  of  showing  contributory  negligence.  In  a  suit  by  an  owner 
of  stock  suffered  to  go  at  large  contrary  to  law,  against  a  railroad  com- 
pany, to  recover  damages  for  killing  or  injuring  the  same  in  consequence 
of  its  track  being  unfenced,  the  burden  of  shoAving  contributory  negli- 
gence on  the  part  of  the  plaintiff,  where  it  does  not  otherwise  appear,  is 
upon  the  railroad  company.     Ibid.  370. 

Which  of  two  innocent  persons  must  suffer.! 

20.  Where  one  of  two  innocent  parties  must  be  a  loser  by  the  deceit  or 
fraud  of  another,  the  loss  must  fall  on  him  who  employs  and  puts  trust 
and  confidence  in  the  deceiver,  and  not  on  the  other.  Stoner  v.  Millikin 
et  al.  218. 

*  See,  also,  Cairo  and  St.  Louis  R.  R.  Co.  v.  Murray,  82  111.  76 ;  Peoria,  Pekin 
and  Jacksonville  R.  R.  Co.  v.  Champ,  75  id.  577;  Indianapolis  and  St.  Louis  R.  R. 
Co.  v.  Peyton,  76  id.  340;  Toledo,  Peoria  and  Warsaw  Ry.  Co.  v.  Johnston,  74 
id.  83 ;  Rockfqrd,  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Rafferty,  73  id.  58 ; 
The  same  company  v.  Irish,  72  id.  404 ;  Toledo,  Wabash  and  Western  Ry.  Co. 
v.  Barlow,  71  id.  640;    Ohio  and  Miss.  Ry.  Co.  v.  Jones,  63  id.  472. 

tSee,  also,  Garvin  v.  Wiswell,  83111.  215;  Gavagan  v.  Bryant  et  al.  id.  376. 
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Certiorari,  under  the  statute. 

21.  What  negligence  will  preclude  a  party  from  availing  of  it.  See  CER- 
TIORARI, 2,  3,  4. 

AS  BETWEEN  MASTER  AND  SERVANT. 

22.  And  herein,  of  injury  from  negligence  of  fellow  servant.  See  MASTER" 
AND  SERVANT,  1,  3,  4. 

NEWSPAPER. 

As  TO  PLACE  OP  "PUBLICATION." 

1.  As  distinguished  from  place  of  printing.  The  "South  Side  News"  was 
a  weekly  newspaper,  the  type  for  which  was  set,  and  the  printing  actually 
done,  in  the  city  of  Chicago.  But  the  paper  upon  its  face  had  printed  that 
it  was  printed  and  published  in  the  village  of  Hyde  Park,  as  a  local  paper, 
to  meet  the  wants  of  said  village.  Its  weekly  issue,  of  about  one  thousand 
copies,  was  mailed  to  subscribers  at  the  post  office  in  the  village  of  Hyde 
Park,  and  the  city  of  Chicago,  in  about  equal  numbers.  Upon  the  question 
as  to  the  proper  publication  of  a  notice,  it  was  held,  the  publication  of  this 
newspaper  was  in  the  village, — where  the  printing  was  done  was  imma- 
terial.    Richetts  v.  The  Village  of  Hyde  Park,  110. 

NEW  TRIALS. 

Absence  of  party  and  his  counsel. 

1.  A  new  trial  will  not  be  granted  because  the  trial  was  had  in  the 
absence  of  the  defendant  and  his  counsel,  when  such  absence  is  attribu- 
table to  his  own  negligence.     Koon  v.  Nichols,  155. 

Verdict  against  the  evidence. 

2.  If  the  preponderance  of  the  evidence  on  a  trial  for  slander  shows 
that  the  words  spoken  were  true,  the  plaintiff  will  not  be  entitled  to 
recover,  and  if  the  jury  find  for  him,  a  new  trial  should  be  granted. 
Mc David  v.  B levins,  238. 

Finding  against  the  evidence. 

3.  Where  matters  of  fact  are  submitted  to  the  court  without  a  jury, 
the  finding  of  the  court  must  have  the  same  force  and  effect  as  the  verdict 
of  a  jury.     Nimmo  v.  Kuykendall,  476. 

Misdirection  to  the  jury. 

4.  Where  three  distinct  grounds  of  defense  are  relied  on,  and  the  jury 
find  for  the  defendant  generally,  and  the  evidence  is  conflicting  as  to 
the  first  two  grounds,  so  that  the  verdict,  if  based  on  them,  would  not  be 
disturbed,  but  is  not  sufficient  to  sustain  the  third  ground,  and  the  court 
has  misdirected  the  jury  with  respect  to  it,  a  new  trial  will  be  awarded. 
Ball  et  al.  v.  Hooten.  Admr.  159. 

Misconduct  of  jurors. 

5.  If  jurors,  pending  a  trial  and  after  part  of  the  evidence  is  heard, 
and  before  the  case  is  fully  submitted,  discuss  the  merits  of  the  case  pub- 
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licly  in  the  presence  of  others,  stating  there  is  no  merit  in  the  defense, 
and  that  they  will  find  for  the  plaintiff  without  regard  to  defendant's 
argument  or  the  instructions  of  the  court,  their  conduct  will  be  so  im- 
proper as  to  call  for  a  new  trial.     Jewsbury  et  al.  v.  Sperry,  56. 

New  trial  at  law — when  granted  in  chancery. 

6.  Where  a  bill  in  chancery  is  filed  for  a  new  trial  at  law,  on  the 
ground  of  newly  discovered  evidence,  it  should  be  accompanied  by  the 
affidavits  of  the  witnesses  who  will  testify  to  the  facts.  Toledo,  Wabash 
and  Western  Ry.  Co.  v.  Ingram,  172. 

7.  A  court  of  equity  rarely  exercises  the  power  of  granting  a  new 
trial  in  an  action  at  law,  and  should  do  so  in  no  case,  except  upon  clear 
and  satisfactory  evidence.     Ibid.  172. 

8.  A  court  of  equity  will  only  grant  a  new  trial  at  law  in  cases  of 
fraud,  accident  or  mistake,  and  then  only  where  the  party  applying  for 
equitable  aid  is  free  from  all  negligence  and  has  used  the  highest  degree 
of  diligence  to  prevent  the  fraud,  accident  or  mistake.  Tollman  v.  Becker 
et  al.  183. 

9.  As  a  general  rule,  the  refusal  of  a  witness  to  attend,  or  his  failure 
to  testify  to  the  truth  when  called,  whether  his  purpose  be  to  injure  and 
defraud  the  party,  or  from  want  of  memory,  or  other  cause,  does  not  form 
such  accident  or  mistake  as  entitles  a  party  to  maintain  a  bill  for  a  new 
trial  at  law.  It  is  not  every  slight  mistake  or  accident  that  will  give  a 
new  trial.     Ibid.  183. 

10.  The  accident  or  mistake  must  be  unavoidable  by  the  use  of  dili- 
gence by  the  party,  and  of  such  a  character  as  to  control  without  doubt 
the  result  of  the  suit,  before  equity  will  interfere  to  grant  a  new  trial  at 
law.     Ibid.  183. 

11.  Where  the  opposite  party,  by  active  fraud,  deprives  the  other  of 
evidence  by  preventing  the  attendance  of  witnesses,  by  suborning  them, 
by  destroying  documents  or  papers  not  his  own,  or,  by  any  such  practices, 
deprives  the  other  party  of  a  legal  right  by  fraudulent  means,  if  such 
advantage  has  controlled  the  case  and  led  to  the  judgment  in  his  favor, 
and  after  the  use  of  all  proper  diligence  to  prevent  it,  a  court  of  equity 
will  award  a  new  trial  at  law.     Ibid.  183. 

12.  Where  the  evidence  relied  on  for  granting  a  new  trial  is  merely 
cumulative,  and  not  decisive  in  its  character,  a  new  trial  will  not  be 
granted,  and  the  rule  is  the  same  in  equity  as  at  law.     Ibid.  183. 

13.  Where  a  party  goes  to  trial  at  law,  without  seeing  a  witness  to 
refresh  his  memory  as  to  a  fact  in  the  defense,  and,  after  verdict  against 
him,  makes  no  effort  to  refresh  the  memory  of  the  witness  until  after 
judgment,  this  will  be  such  laches  on  his  part  as  to  preclude  him  from 
equitable  relief  on  the  ground  of  the  subsequent  recollection  of  the  wit- 
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ness  of  the  fact  sought  to  be  proved,  and  which  the  witness  had  forgotten 
on  his  examination.      Tallman  v.  Becker  et  al.  183. 

NON-RESIDENTS. 

Bond  for  costs. 

1.  In  proceeding  for  bastardy — statute  does  not  apply.     See  COSTS,  1. 

Proceeding  for  bastardy. 

2.  Where  the  mother  is  a  non-resident,  not  disqualified  from  prosecuting. 
See  BASTARDY,  1. 

Remedy  by  attachment. 

3.  Where  both  parties  are  non-residents.     See  ATTACHMENTS,  1. 

NOTICE. 
Dissolution  of  partnership. 

1.  Notice  thereof.     See  PARTNERSHIP,  7,  8. 
Destruction  of  record  of  deed. 

2.  As  affecting  question  of  notice.     See  RECORDING  ACT,  1. 
Possession  of  mortgagor. 

3.  Effect  as  to  subsequent  purchaser  in  respect  to  notice  of  the  mortgage  after 
record  is  destroyed.     Same  title,  2. 

Setting  aside  judgment. 

4.  Notice  should  be  given.     See  JUDGMENTS,  3. 
Reinstating  case  on  docket. 

5.  Notice  required.     See  PRACTICE,  5. 
Lien  upon  railroads. 

6.  In  favor  of  sub-contractor — of  the  notice  required.     See  LIENS,  8. 
In  suit  by  attachment. 

7.  Requisites  of  the  notice,  and  of  its  publication.     See  ATTACHMENTS, 
3,  4,  5. 

Notice,  to  quit. 

8.  Whether  necessary  in  ejectment  between  landlord  and  tenant.    See  EJECT- 
MENT, 1. 

Surety  giving  notice  to  sue. 

9.  Of  the  proof  in  respect  thereto.     See  SURETY,  6. 
Publication  of  notice. 

10.  Whether  sufficient  as  to  length  of  time.     See  PUBLICATION  OF  NO- 
TICE, 1. 

OFFICE  AND  OFFICERS. 

Sheriff  taking  insufficient  replevin  bond. 

1.     Liability  therefor.     If  the  sheriff  replevies  property  without  taking  a 
bond  in  a  sufficient  penalty  to  protect  the  defendant  in  case  a  return  is 
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Sheriff  taking  insufficient  replevin  bond.     Continued. 
awarded,  lie  will  be  liable  to  the  defendant,  upon  bis  official  bond,  to  the 
extent  of  the  damage  sustained.     He  must  ascertain  the  value  of  the  prop- 
erty, independently  of  the  affidavit  of  the  plaintiff,  and  fix  the  amount  of 
the  bond  accordingly.     People,  use,  etc.  v.  Core  et  al.  248. 

In  replevin. 

2.  Duty  of  officer  to  take  receipt  for  property.     See  REPLEVIN,  2. 
Assessor. 

3.  Of  filling  vacancy  in  the  office — de  facto  officer.     See  TAXATION,  1. 

4.  Assessor's  book — to  whom  to  be  delivered  by  county  clerk.    Same  title,  2. 

OFFICIAL  BONDS. 

Conservator's  bond. 

1.  Who  may  be  obligee.  A  conservator's  bond  made  payable  to  the  peo- 
ple of  the  State  of  Illinois,  instead  of  to  the  county  treasurer,  as  directed 
by  statute,  is  good  and  valid  as  a  common  law  obligation,  and  may  be  en- 
forced by  suit"  in  the  name  of  the  people  for  the  use  of  the  proper  person. 
Richardson  et  al.  v.  The  People,  use,  etc.  495. 

2.  The  people  of  the  State  of  Illinois,  in  their  aggregate  or  corporate 
capacity,  may  be  an  obligee  or  payee,  and  the  instrument  thus  given  en- 
forced in  our  courts,  where  it  is  not  prohibited  by  statute,  and  does  not 
contravene  a  sound  public  policy.     Ibid.  495. 

3.  Who  may  approve  bond.  Under  the  act  of  1851  giving  county  courts 
jurisdiction  over  the  estates  of  idiots,  etc.,  the  county  court,  or  judge  there- 
of, is  authorized  to  take  and  approve  a  conservator's  bond.     Ibid.  495. 

4.  Presumption  when  the  judge  approving  and  surety's  name  are  the  same. 
Where  the  name  of  the  county  judge  who  approves  a  conservator's  bond 
and  that  of  the  surety  are  the  same,  it  will  not  be  presumed  that  they  were 
one  and  the  same  person  from  the  identity  of  their  names.     Ibid.  495. 

5.  Of  filing  the  bond.  It  is  no  objection  to  a  recovery  on  a  conservator's 
bond  that  it  was  not  filed  by  the  clerk  until  after  the  conservator's  removal. 
Its  delivery  to  the  clerk  is  sufficient.     Ibid.  495. 

6.  Who  may  sue  upon  the  bond.  Where  a  conservator  of  an  idiot,  on  his 
removal  from  office  and  settlement  with  the  court,  is  ordered  to  pay  over 
the  balance  in  his  hands  to  his  successor,  and  the  latter  is  also  removed 
before  the  money  is  paid,  and  another  person  appointed  in  his  place,  the 
latter  may  maintain  an  action  on  the  bond  of  "the  first  for  non-payment. 
The  latter  is  authorized  by  law  to  receive  the  money.-    Ibid.  495. 

Bond  of  justice  of  the  peace. 

7.  Of  a  new  bond,  given  on  notice  by  surety.  The  statute  requiring  a 
justice  of  the  peace  to  file  a  new  bond,  on  notice  of  a  surety  of  his  unwill- 
ingness to  stand  security  longer,  does  not  require  the  new  bond  to  contain 
a  statement  or  recital  other  or  different  from  a  bond  filed  in  the  first  in- 
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stance.  It  is  the  surety's  notice,  filed  with  the  county  clerk,  which  is  the 
authority  for  the  new  bond,  and  not  any  recitals  inserted  therein.  Ruck  - 
sill  et  al.  v.  County  Court  of  Jefferson   County,  use,  etc.  446. 

8.  The  notice  which  the  surety  gives  to  the  county  clerk  is  required  to 
be  filed,  and  when  filed,  it  becomes  a  part  of  the  files  of  his  office,  and 
when  the  question  arises  whether  the  justice,  in  filing  a  new  bond,  has 
acted  under  and  in  pursuance  of  the  statute,  resort  may  be  had  to  the 
notice  for  the  purpose  of  showing  that  fact.     Ibid.  446. 

Sheriff  as  ex  officio  collector. 

9.  Upon  what  bond  liable  for  revenue  collected.  •  The  sureties  on  a  sheriff's 
bond  are  not  liable  for  the  failure  of  the  sheriff,  as  ex  officio  collector,  to 
pay  into  the  county  treasury  the  commissions  retained  by  him  out  of  the 
revenue  for  collecting  it,  in  excess  of  the  amount  to  which  he  is  entitled 
as  compensation  under  the  allowance  of  the  county  board,  but  the  sureties 
on  his  bond  as  collector  are  liable.  Cooper  et  al.  v.  The  People,  use,  etc. 
417. 

Bond  of  master  in  chancery. 

10.  Of  its  requisites — and  liability  thereon.  See  MASTER  IN  CHAN- 
CERY, 2,  3. 

In  case  of  two  official  bonds. 

11.  As,  where  a  master  in  chancery  is  appointed  to  a  second  term — upon 
which  bond  liable.     See  same  title,  4,  5. 

Sheriff  taking  insufficient  replevin  bond. 

12.  Liability  on  his  official  bond.     See  OFFICE  AND  OFFICERS,  1. 

PARTIES. 
In  chancery — generally. 

1.  Beneficial  party  should  sue.  A  bill  in  chancery  should  not  be  filed 
in  the  name  of  one  party  for  the  use  of  another,  but  in  the  name  of  the 
real  party  in  interest.     Elder  et  al.  v.  Jones  et  al.  384. 

Bill  to  avoid  deed  for  insanity. 

2.  Where  a  conveyance  of  land  is  sought  to  be  set  aside  for  insanity  in 
the  grantor,  and  also  a  deed  of  trust  given  by  the  grantee  to  secure  the 
payment  of  money,  the  person  whose  debt  is  thus  secured,  as  well  as  the 
trustee,  is  an  indispensable  party  to  the  suit.  Scanlan  v.  Cobb,  Guardian, 
296. 

On  bill  for  specific  performance. 

3.  Where  property  is  sold  by  a  trustee  under  a  power  in  a  deed  of  trust 
given  to  secure  the  holders  of  bonds  and  coupons,  and  the  purchaser  files 
a  bill  for  specific  performance  to  compel  the  trustee  to  execute  a  deed,  the 
holders  of  the  bonds,  being  the  real  parties  in  interest,  are  indispensable 
parties.     Gaytes  v.  Franklin  Savings  Bank,  256. 
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In  suit  for  contribution. 

4.  As  between  several  land  owners,  where  one  removes  an  incumbrance. 
Where  a  party  is  compelled  to  pay  off  a  debt  secured  by  deed  of  trust  on 
bis  and  another's  land,  and  the  same  is  released,  in  a  suit  to  adjust  the 
equities  between  such  party  and  the  other  land  owner,  the  trustees  in  the 
trust  deed  are  not  necessary  parties,  as  they  have  no  interest  to  be  affected. 
Briscoe  v.  Power,  420. 

In  action  on  contract  by  agent. 

5.  Who  may  sue.  In  the  case  of  a  simple  contract,  an  undisclosed  prin- 
cipal may  bring  an  action  in  his  own  name,  even  though  the  agent  con- 
tracts personally.  Havana,  Rantoul  and  Eastern  R.  R.  Co.  v.  Walsh  ei  al. 
58. 

On  contract  by  one  partner  for  the  firm. 

6.  Who  may  sue.  When  one  partner  enters  into  a  simple  contract, 
though  in  writing,  in  his  individual  name,  but  in  fact  for  his  firm,  although 
that  fact  is  not  known  to  the  other  contracting  party,  an  action  may  be 
maintained  on  it  in  the  name  of  the  firm,  by  alleging  that  it  was  entered 
into  by  the  firm  by  the  name  and  style  of  the  name  of  the  one  partner,  each 
partner  being  the  agent  of  the  firm.     Ibid.  58. 

In  suit  on  conservator's  bond. 

7.  His  successor  may  sue.     See  OFFICIAL  BONDS,  6. 
Suit  against  heirs  for  debt  of  ancestor. 

8.  When  the  heirs  may  be  sued  alone,  and  when  the  administrator  must  be 
joined.     See  HEIRS,  2,  3. 

Undertaking  of  third  person. 

9.  Creditor  of  original  debtor  may  sue  thereon.     See  ACTIONS,  1. 

Only  parties  bound  by  decree. 

10.  No  one  is  bound  by  a  decree  in  a  suit  to  which  he  is  not  a  party, 
nor  by  a  decree  against  another  party,  although  acting  in  his  behalf,  who 
has  no  real  interest  in  the  subject  matter  of  the  litigation.  Gaytes  v. 
Franklin  Savings  Bank,  256. 

PARTITION. 

Jurisdiction  in  chancery. 

And  of  the  proceedings  therein.     See  CHANCERY,  5,  6,  7. 

Limitation  act  of  1839. 

As  a  defense  in  partition.     See  LIMITATIONS*,  11. 

PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  Where  two  or  more  parties  agree  to  form  a  corporation,  some  putting 
in  machinery  and  patents,  and  others  money  and  labor,  but  no  corporation 
is  formed,  by  reason  of  a  failure  to  comply  with  the  statute,  if  the  parties 
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are  entitled  to  share  in  the  profits  and  losses,  it  will  constitute  a  quasi 
partnership,  although  the  title  to  the  property  put  in,  whether  real  or  per- 
sonal, may  not  be  changed.     Flagg  v.  Stowe,  164. 

Ownership  of  property — liability  for  losses. 

2.  Where  an  association  is  formed,  not  under  the  statute,  for  manufac- 
turing purposes,  by  which  one  is  to  furnish  machinery,  etc.,  and  another 
a  patent,  and  the  third  money  and  advances  to  put  the  business  in  opera- 
tion, and  to  convey  lands,  the  persons  so  operating  together  will  not 
become  jointly  entitled  to  the  property  itself,  but  simply  to  its  use,  except 
as  to  the  money  advanced.  If  the  party  furnishing  the  machinery  with- 
draws, and  files  his  bill  for  an  account  and  a  sale  of  the  property,  he  will 
be  liable  to  account  to  the  party  advancing  the  money,  for  any  loss  that 
has  occurred.     Ibid.  164. 

3.  In  case  of  an  association  for  manufacturing  purposes,  not  incorpor- 
ated, in  the  absence  of  an  agreement  to  the  contrary,  each  will  be  liable, 
in  equal  proportions,  for  any  loss  that  may  be  sustained,  but  if,  by  the 
articles  of  association,  they  are  to  share  in  the  profits  in  proportion  to  the 
stock  each  puts  in,  then  the  loss  must  be  shared  in  the  same  manner. 
Ibid.  164. 

Rule  for  accounting. 

4.  Where  one  partner  puts  into  the  firm  simply  the  use  of  machinery, 
and  another  a  patent  right,  and  another  advances  money  to  put  the  busi- 
ness in  operation,  and  agrees  to  convey  land,  on  bill  for  an  accounting  and 
for  a  sale  of  the  property,  each  party  should  be  allowed  for  all  money 
advanced,  a  fair  and  reasonable  rent  for  his  property  employed,  up  to  the 
time  of  filing  the  bill,  and  for  labor  performed  by  each  during  that  period, 
and  the  balance  struck  accordingly.  It  is  error  to  allow  a  certain  per  cent 
for  the  use  of  the  machinery.  It  should  be  the  fair  value  of  its  use  as 
situated,  and  not  what  it  might  have  been  worth  if  used  at  some  other 
place.     Ibid.  164. 

Lien  for  advances,  etc. 

5.  Where  one  partner  simply  puts  into  the  firm  the  use  of  his  ma- 
chinery or  other  personal  property,  and  the  other  advances  money  and 
assumes  liabilities,  the  latter,  being  in  possession,  will  have  the  right  to 
retain  the  property  until  he  is  reimbursed  for  any  excess  paid  by  him,  and 
for  indemnity  against  outstanding  liabilities.  4  Ibid.  164, 

Firm  check  to  pay  partner's  debt. 

6.  Withdrawal  of  consent  by  other  partners.  If  a  partner  consents  that 
a  check  of  the  firm  may  be  applied  on  an  individual  debt  of  his  co-part- 
ner, he  may,  at  any  time  before  such  application  is  in  fact  made,  or  the 
rights  of  third  parties  intervene,  withdraw  such  consent,  and  after  notice 
by  him,  not  to  so  apply  the  check,  it  can  not  be  so  applied.  National  Bank 
of  Jacksonville  v.  Mapes  et  al.  67. 
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7.  Where  a  change  takes  place  in  a  firm,  by  some  members  retiring, 
and  where  the  same  firm  name  is  still  used,  such  retiring  members  can 
only  relieve  themselves  from  liability  by  giving  actual  notice  of  such  fact 
to  former  creditors  who  continue  to  deal  with  the  firm.  As  to  them,  the 
partnership  is  presumed  to  continue  the  same  as  it  was  when  they  com- 
menced to  deal  with  it,  until  they  in  some  way  have  actual  notice  a  change 
has  taken  place.     Holtgreve  v.  Wintker  et  al.  470. 

8.  It  makes  no  difference  how  such  notice  is  given  of  a  change  in  the 
firm,  whether  by  the  retiring  members  or  by  any  other  means,  so  that 
actual  notice  of  the  fact  is  brought  home  to  the  former  correspondents. 
Ibid.  470. 

PASSENGERS. 
Riding  upon  free  pass. 

How  far  railroad  liable  for  negligence.     See  NEGLIGENCE,  7. 

PAYMENTS. 

Op  their  application. 

1.  Where  there  are  several  debts.  Where,  at  the  time  of  sending  a  draft, 
the  sender  was,  as  a  member  of  a  firm,  indebted  to  the  party  to  whom 
the  draft  was  sent,  in  several  notes,  most  of  which  were  then  due  and 
bearing  interest,  and  also,  in  two  individual  notes,  not  then  due,  and  ma- 
turing some  time  afterwards,  and  which  bOre  no  interest  before  maturity, 
and  the  debtor,  at  the  time  of  sending  the  draft,  directed  the  creditor  to 
hold  the  amount  until  advised  as  to  its  application,  and  stating  that  his 
partner  would  send  a  statement  of  matters  in  a  few  days,  and  such  partner 
did  afterwards  write,  giving  a  statement  as  to  the  firm  notes,  with  their 
interest  up  to  the  time  of  sending  the  draft,  and  the  other  debtor  made  no 
other  direction  for  several  months  after,  and  not  until  the  creditor  had  ap. 
plied  the  draft  upon  the  firm  notes,  it  was  held,  that  the  creditor  was,  under 
the  circumstances,  justified  in  making  the  application  he  did,  and  being 
rightfully  made,  it  could  not  be  repudiated  by  the  debtor  afterwards. 
Lewis  v.  Pease,  31. 

PERSONAL  PROPERTY. 

Life  estate  therein. 

May  be  created  by  will.     See  WILLS,  10. 

*See  further,  as  to  the  notice  of  a  dissolution  of  partnership  required:  Hicks 
v.  Russell,  72  111.  230;  Southern  v.  Grim,  67  111.  106;  Hodgen  et  al.  v.  Kief,  63 
111.  146;  Easter  v.  Farmer's  Nat.  B.  of  Salem,  57  111.  215;  Smith  et  al.  v.  Vander- 
burg,  46  111.  34;  Whitesides  v.  Lee,  1  Scam.  548;  Joseph  v.  Fisher,  3  Scam.  137. 
Retirement  of  dormant  partner — whether  notice  necessary.  Warren  et  al.  v. 
Bull,  37  111.  76;  Ellis'  Admrs.  v.  Bronson,  40  111.  455. 
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PHYSICIANS  AND  SURGEONS. 
Degree  of  skill  required. 

1.  A  physician  and  surgeon  is  required  to  possess,  and  in  his  practice 
to  use,  reasonable  skill,  not  the  highest,  perhaps,  but  such  as  physicians 
in  good  practice  ordinarily  use.  He  can  not  be  regarded  as  an  insurer  of 
a  successful  result  in  all  cases  attended  to  by  him.     Quinn  v.  Donovan,  194. 

2.  In  an  action  against  a  surgeon,  for  mistreatment  of  the  plaintiff's 
fractured  elbow,  the  court  instructed  the  jury  that  if  the  defendant  could 
have  learned  the  nature  of  the  injury,  and  applied  the  proper  remedy,  and 
failed  to  do  so,  he  was  liable,  was  held  erroneous,  as  requiring  too  great  a 
degree  of  skill,  and  as  calculated  to  mislead.     Ibid.  194. 

3.  So  an  instruction  that  "  the  law  holds  the  defendant  liable  for  dam- 
age done,  if  he  was  incompetent,  and  if  competent,  he  is  liable,  unless  he 
used  his  full  skill  and  ability,  and  damage  was  caused  thereby,"  was  held, 
erroneous,  as  requiring  too  great  a  degree  of  skill  in  the  practice.  Ibid. 
194. 

PLACITA. 

Should  appear  in  the  record. 

1.  If  the  transcript  of  the  record  in  a  criminal  case  fails  to  show  any  con- 
vening order  of  the  court  at  the  term  the  defendant  is  tried,  the  judgment 
of  conviction  will  be  reversed.  It  is  not  enough  that  the  clerk  states  there 
was  such  a  term.     Swartzbaugh  v.  The  People,  457. 

PLEADING. 

Form  op  action. 

1.  On  sealed  instrument  Under  our  Practice  act,  any  instrument  in 
writing,  under  seal,  may  be  declared  upon,  in  any  form  of  action,  the 
same  as  such  instrument  might  have  been  sued  or  declared  on  if  it  had 
not  been  under  seal.     City  of  Shawneetown  v.  Baker,  563. . 

Op  the  declaration. 

2.  In  suit  against  heirs  for  debt  of  ancestor.     See  HEIRS,  4,  5. 

Amending  declaration  after  demurrer. 

3.  Waiver.  If  a  plaintiff  amends  his  declaration  after  a  demurrer  ia 
sustained  to  the  same,  he  thereby  waives  all  objection  to  the  decision  of 
the  court,  and  can  not  assign  it  for  error.  People,  use.  etc.  v.  Core  et  al. 
248. 

Plea  to  the  jurisdiction. 

4.  After  plea  to  the  merits,  and  subsequent  amendment  of  declaration.  After 
a  defendant  has  pleaded  the  general  issue  to  the  original  declaration,  and 
the  declaration  is  amended,  but  not  so  as  to  make  a  new  or  different  case, 
the  defendant  will  not  have  the  right  to  plead  specially  to  the  jurisdiction 
of  the  court.     Toledo,  Wabash  and  Western  Ry.  Co.  v.  Beggs,  80. 

Similiter. 

5.  Whether  necessary — and  by  whom  it  may  be  added.    See  PRACTICE,  4. 
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PLEADING.      Continued. 
In  the  matter  of  claims  against  estates. 

6.  The  statute  does  not  require  written  pleadings  where  a  claim  is  pre- 
sented for  allowance  against  an  estate  in  the  county  court,  and  none  are 
necessary  on  appeal  from  the  judgment  of  that  court,  the  trial  being 
de  novo.     Thorp  v.  Goewey,  Admr.  611.  I 

PLEADING  AND  EVIDENCE. 

Relief  must  be  consistent  with  pleadings. 

1.  On  bill  to  foreclose  a  mortgage,  which  is  void  as  being  given  by  a 
married  woman  without  her  husband  uniting  in  its  execution,  no  decree 
can  be  entered  for  the  enforcement  of  a  vendor's  lien,  where  the  bill  makes 
no  such  case,  and  is  not  framed  for  any  such  relief.  Herdman  v.  Pace, 
345. 

Defense  must  conform  to  pleadings. 

2.  Where  a  bill  shows  the  execution  of  a  mortgage  to  secure  a  bona  fide 
indebtedness,  and  afterwards  a  deed  absolute  in  form  for  the  same  pur- 
pose, and  payment,  and  asks  for  a  satisfaction  of  the  mortgage  and  a 
reconveyance,  and  the  defendants,  in  their  answer,  deny  full  payment, 
and  claim  that  the  deed  was  given  on  an  absolute  sale,  the  defendants 
will  not  be  allowed  to  make  the  point  that  the  mortgage  and  deed  were 
executed  to  hinder  and  delay  creditors,  as  a  defense,  that  not  being  set  up 
in  the  answer.      Westlake  et  al.  v.  Horton  et  til.  228. 

Allegations  and  proofs. 

3.  Whether  certain  evidence  has  its  foundation  in  thf  pleadings.  In  an 
action  by  the  assignee  of  a  promissory  note,  against  the  assignor,  where 
the  insolvency  of  the  maker  is  alleged  as  the  ground  for  a  recovery, 
evidence  of  the  appointment  of  a  receiver  of  the  maker  and  his  possession 
of  the  maker's  property,  is  admissible  without  any  allegation  in  the  plead- 
ings to  that  effect,  it  not  being  necessary  to  plead  the  evidence,  but  only 

the  facts.     Phillips  et  al.  v.  Webster  et  al.  146. 

» 

4.  In  case,  against  a  railway  company,  to  recover  for  a  personal  injury 
alleged  to  have  been  produced  by  a  defective  wheel,  defective  ties,  and 
the  unskillfulness  of  the  company's  servants,  it  is  error  to  permit  the 
plaintiff  to  introduce  evidence  tending  to  show  the  accident  was  caused 
by  the  high  rate  of  speed  the  train  was  run.  Toledo,  Wabash  and  Western 
Eg.  Co.  v.  Beggs,  80. 

5.  It  can  not  be  urged,  in  defense  to  a  petition  for  a  mandamus  for  the 
issue  of  corporate  bonds  voted,  that  the  company  suing  had  purchased 
another  railroad  or  exchanged  stock  with  such  other  company,  where 
there  is  no  such  defense  alleged  in  the  answer,  but  only  a  consolidation 
with  such  company  is  averred.  Illinois  Midland  Ry.  Co.  v.  Supervisor,  etc. 
of  Town  of  Barnett,  313. 
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PLEADING  AND  EVIDENCE.     Continued. 
Exhibit  in  petition  for  mandamus. 

6.  Effect  of  a  variance.  It  is  not  a  fatal  objection  to  awarding  a  man- 
damus to  compel  the  issue  of  corporate  bonds  voted  as  a  subscription,  that 
the  copy  of  the  petition  for  the  election  set  out  in  the  pleadings,  is  not  the 
same  as  the  one  signed  by  the  original  petitioners,  it  having  been  altered 
in  an  immaterial  respect.  The  strict  rule  applicable  to  instruments  de- 
clared on  does  not  apply.  Illinois  Midland  By.  Co.  v.  Supervisor,  etc.  of 
Town  of  Barnett,  313. 

Reputation  as  to  solvency. 

7.  Whether  admissible  in  evidence.  Where  the  question  of  the  insolvency 
of  the  maker  of  a  note  is  directly  put  in  issue  by  the  pleadings,  and  does 
not  come  up  incidentally,  evidence  of  the  financial  reputation  of  such 
maker  is  inadmissible.  Even  in  cases  when  admissible,  it  must  be  his 
reputation  in  his  neighborhood  and  among  those  with  whom  he  associates 
and  does  business.     Graff  v.  Brown,  89. 

OF  FACTS  ADMITTED. 

8.  Need  not  be  proved.  Where  a  fact  is  alleged  in  a  bill  in  chancery, 
and  is  admitted  by  the  defendants  in  their  answer,  the  complainant  need 
not  prove  such  fact.     Stoner  v.  Millikin  et  al.  218. 

OF  ADMISSIONS  BY  PLEADINGS. 

9.  By  plea  of  non  est  factum.  In  an  action  of  debt  upon  the  second 
bond  given  by  a  justice  of  the  peace,  where  the  declaration  recites  the 
giving  of  a  prior  bond,  and  notice  by  the  surety  to  give  a  new  bond,  the 
plea  of  non  est  factum,  verified,  without  any  other  plea,  admits  all  the  alle- 
gations of  the  declaration,  except  the  execution  of  the  bond  sued  on. 
Rudesill  et  al.  v.  County  Court  of  Jefferson  County,  use,  etc.  446. 

Under  issue  as  to  execution  of  note. 

10.  What  evidence  admissible.  Where  the  execution  of  a  promissory 
note  is  put  in  issue  by  plea  verified  by  affidavit,  and  on  the  trial  of  that 
issue  it  incidentally  appeared  that  the  plaintiff  was,  for  a  time  after  the 
date  of  the  note,  in  the  service  of  one  of  the  supposed  makers,  proof  that 
plaintiff's  services  were  worth  a  certain  sum  a  year,  is  wholly  irrelevant, 
and  it  is  error  to  admit  the  same.     Jewsbury  et  al.  v.  Sperry,  56. 

In  ejectment. 

11.  Proof  of  defendants  possession — under  what  state  of  pleading  neces- 
sary.    See  EJECTMENT,  2. 

On  proceeding  to  condemn  land. 

12.  Of  the  proofs  upon  petition  and  cross-petition.  See  EMINENT  DO- 
MAIN, 9,  10. 

POSSESSION. 

Possession  of  land. 

1.  Of  its  extent.  Where  ownership  of  land  is  proven  in  a  party,  it  will 
extend  to  and  embrace  the  entire  tract,  although  proof  is  made  by  parol 
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POSSESSION.     Possession  of  land.     Continued. 

evidence,  if  given  without  objection.     Cairo  and  St.  Louis  R.  R.   Co.  v. 
Woosley,  370. 

2.  When  taken  without  evidence  of  title.  Where  a  person  claims  posses- 
sion of  real  estate  without  a  deed  or  other  instrument  in  writing  calling 
for  boundaries,  his  possession  will  not  extend  beyond  what  he  has  inclosed 
or  actually  occupies.  Where  a  railway  company  constructs  its  track  over 
the  land  of  another,  and  erects  buildings  thereon,  without  any  written 
evidence  of  title,  and  does  not  inclose  the  same,  its  possession  will  be  lim- 
ited to  the  ground  actually  occupied.  III.  Central  R.  R.  Co.  v.  Ind.  and 
III.  Central  Ry.  Co.  211. 

PRACTICE. 

Time  op  filing  declaration. 

1.  In  attachment  suit.  It  is  not  required,  under  the  present  statute,  that 
the  declaration  in  an  attachment  suit  shall  be  filed  at  the  commencement 
of  the  term  to  which  the  writ  is  made  returnable,  but  it  may  be  filed  on 
the  first  day  of  the  term,  or  upon  any  succeeding  day,  as  the  plaintiff  may 
elect.     Lawver  v.  Langhans,  138. 

Right  of  party  to  try  his  own  case. 

2.  The  statute  gives  a  party  the  right  to  try  his  own  case,  without  any 
attorney,  and  any  rule  of  court  which  attempts  to  deprive  him  of  this 
right  is  inconsistent  with  the  statute,  and  unreasonable.  Gregson  v.  Allen 
et  al.  478. 

Of  the  right  to  demur. 

3.  Under  a  rule  of  court.  A  plaintiff  will  have  no  right  to  demur  to 
pleas  in  disregard  of  a  rule  of  court,  that  "  all  demurrers,  etc.,  to  defend- 
ants' papers  must  be  filed  by  the  meeting  of  the  court  next  day  after  filing 
such  papers  by  defendant,  and  must  be  called  up  and  disposed  of  by  the 
calling  of  the  case,  so  as  to  have  the  case  at  issue  on  or  before  trial  day." 
Nieman  v.  Winlker  et  al.  468. 

Similiter. 

4.  Whether  necessary — and  by  whom  it  may  be  added.  Where  pleas  con- 
clude to  the  country,  there  is  no  necessity  for  a  rule  to  add  the  similiter 
before  dismissing  the  suit  for  want  of  prosecution.  It  may  be  added  by 
the  defendant,  and  a  trial  may  be  had  without  it.     Ibid.  468. 

Reinstating  cause  on  docket. 

5.  Must  be  on  notice.  If  a  case  is  dismissed,  -and  remains  off  the  docket 
several  years,  after  a  decree  of  foreclosure,  it  would  doubtless  be  error  to 
reinstate  it,  and  render  a  final  decree  approving  of  the  sale,  without  notice 
to  the  defendant.     Robinson  v.  Maghee,  545. 

Of  the  order  of  admitting  evidence. 

6.  The  order  of  the  admission  of  evidence  is  a  matter  within  the  dis- 
cretion of  the  court,  and  therefore  the  admission  of  evidence  in  rebuttal, 
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PRACTICE.     Of  the  order  of  admitting  evidence.     Continued. 

which  should  have  been  given  in  chief,  can  not  be  assigned  as  error. 
Blackburn  v.  Mann,  222. 

7.  As  to  damages  in  proceedings  to  condemn  land.  See  EMINENT  DO- 
MAIN, 9,  10. 

Excluding  improper  evidence  by  instruction. 

8.  Where  evidence  which  has  been  improperly  allowed  to  go  to  the  jury 
is  excluded  by  instructions,  and  the  court  can  see  that  no  harm  has  been 
done  by  it,  the  judgment  will  not  be  reversed,  but  if  it  is  a  case  of  doubt  it 
might  be  otherwise.     Adams  et  al.  v.  Russell,  284. 

Instructing  jury  to  find  for  defendant. 

9.  For  want  of  evidence.  Where  the  whole  of  the  evidence  for  the  plain- 
tiff, if  believed  by  the  jury,  is  so  insufficient  to  support  a  verdict  in  his 
favor,  that  the  court  would  not  permit  one  to  stand,  it  is  the  duty  of  the 
court  to  instruct  the  jury,  as  matter  of  law,  that  there  is  not  sufficient 
evidence  to  warrant  a  verdict  for  the  plaintiff.  Such  an  instruction,  an- 
swering the  purpose  of  demurrer  to  the  evidence,  must  be  tested  by  the 
same  rules.     Phillips  v.  Dickerson,  11. 

Dismissal  for  want  of  prosecution. 

10.  Under  rule  of  court,  when  plaintiff  absent  on  call.  Under  a  rule  of 
pourt  that  the  call  of  the  docket  for  trial  shall  commence  on  the  first 
Wednesday  of  each  term,  and  that  the  causes  will  be  disposed  of  on  call,  as 
set  by  the  clerk,  if  the  plaintiff  is  not  present  in  person  or  by  counsel  when 
his  case  is  reached  and  called  for  trial,  it  is  proper  to  dismiss  the  same  for 
want  of  prosecution.     Nieman  v.  Winlker  et  al.  468. 

Setting  down  cause  for  hearing. 

11.  At  return  term.  There  is  no  necessity  for  a  special  order  setting 
down  a  cause  for  hearing  at  the  return  term  so  that  it  may  properly  be 
tried  at  that  term.     Dye,  Admx.  v.  Noel  et  al.  Exrs.  290. 

Time  within  which  to  make  certain  objections. 

12.  Objection  to  jurisdiction  of  justice — on  appeal  to  the  circuit  court.  When 
the  defendant  in  an  action  of  replevin  does  not  appear  before  the  justice's 
court  in  which  the  suit  is  brought,  and  the  cause  is  appealed  to  the  circuit 
court,  where  the  cause  is  continued  from  term  to  term,  but  not  on  the  de- 
fendant's motion,  he  will  be  in  time  in  moving  the  court  to  dismiss  the  suit 
for  want  of  an  affidavit,  when  the  cause  is  called  for  trial.  Evans  v.  Bou- 
ton,  579. 

13.  Since  there  is  no  law  making  it  the  duty  of  a  defendant  to  appear 
to  a  summons  issued  by  a  justice  of  the  peace,  his  non-appearance  should 
work  him  no  prejudice,  and  if  he  makes  a  motion  going  to  the  jurisdiction 
at  the  earliest  moment  on  appeal  in  the  circuit  court,  he  will  be  in  time. 
Ibid.  579 

14.  Objections  to  a  dejicient  attachment  bond  can  not  be  made,  for  the  first 
time,  in  this  court,  but  must  be  urged  in  the  court  below,  so  as  to  afford 
an  opportunity  for  amendment.     Lawver  v.  Langhans,  138. 
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PRACTICE.     Time  within  which  to  make  certain  objections.     Continued. 

15.  As  to  manner  of  proving  title  to  land,  in  trespass.  In  trespass  for  in- 
jury to  land,  if  the  plaintiff  is  allowed  to  testify  to  his  purchase  and  own- 
ership of  land  without  objection,  this  will  be  sufficient  evidence  of  title  in 
him  to  maintain  the  action.  Objection  to  such  evidence  comes  too  late  in 
this  court.      Cairo  and  St.  Louis  Railroad  Co.  v.  Woosley,  370. 

16.  Objection  to  bill  of  exceptions,  when  and  in  what  manner  to  be  taken. 
See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  3. 

Pro  forma  order. 

17.  Overruling  motion  for  new  trial.  The  practice  of  overruling  a  motion 
for  a  new  trial,  pro  forma,  is  new,  and  should  not  be  encouraged.  In  the 
future  this  court  will  refuse  to  act  on  such  orders.  St  Louis,  Alton  and 
Terre  Haute  Railroad  Co.  v.  Thomas,  464. 

Judgment  as  to  several  defendants. 

18.  Recovery  must  be  against  all  defendants  served,  in  actions  ex  contractu. 
It  is  a  rule  of  practice,  that  in  all  actions  on  contract,  if  a  recovery  be 
had,  it  must  be  against  all  the  defendants  served,  unless  a  defense  is 
interposed  by  one  or  more  personal  to  themselves,  such  as  coverture, 
infancy,  bankruptcy,  etc. ,  and  such  personal  defense  must  be  pleaded  and 
proved.     Byers  el  al.  v.  First  Nat.  Bank  of  Vincennes,  423. 

19.  Where  several  persons  were  sued  in  an  action  ex  contractu,  and  all 
served,  and  no  defense  interposed  by  any  t>f  them,  it  was  held  error  to 
render  judgment  against  part  of  them  only.     Ibid.  423. 

Setting  aside  default. 

20.  And  herein,  whether  counter  affidavits  are  allowable.  See  DEFAULT, 
2,  3,  4. 

PRACTICE  IN  THE  SUPREME  COURT. 

Who  mat  assign  error. 

1.  A  party  to  a  suit  can  not  urge,  for  a  reversal  of  a  decree,  an  error, 
as  against  another  party,  which  in  nowise  affects  his  interests  or  rights. 
Stone  v.  Wood,  603. 

On  error  in  chancery  causes. 

2.  Hearing  de  novo — presumption.  A  case  in  chancery  will  be  reviewed 
in  this  court  on  appeal  or  error,  on  the  record,  just  as  it  should  have  been 
in  the  court  below,  and  no  presumption  prevails  in  favor  of  the  finding,  as 
in  trials  at  law.     Flagg  v.  Stone,  164. 

3.  A  decree  in  chancery  dismissing  a  bill  will  be  reversed  if,  by  proofs 
appearing  in  the  record,  it  is  not  justified,  notwithstanding  the  clerk,  in 
his  certificate,  fails  to  state  that  the  transcript  contains  all  the  depositions 
and  evidence  in  the  case.  The  absence  of  such  a  statement  in  the  certifi- 
cate of  evidence  will  not  justify  any  presumption  that  there  was  other 
evidence  heard  which  would  justify  the  decree.     Smith  v.  Smith  et  al.  189. 
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PRACTICE  IN  THE  SUPREME  COURT.      Continued. 

Obviating  error — remittitur. 

4.  Where  a  party  improperly  takes  a  decree  for  costs  against  trustees 
of  schools,  he  may  obviate  the  error  by  filing  in  this  court  a  remittitur  of 
all  costs,  but  in  such  case  the  decree  will  be  affirmed  at  his  costs.  Trus- 
tees of  Schools  v.  Hihler  et  al.  409. 

Release  of  errors. 

5.  Must  be  pleaded.  If  matters  are  relied  on  in  this  court  as  a  release 
of  errors,  they  must  be  pleaded,  or  they  will  not  be  regarded.     Ibid.  409. 

Error  will  not  always  reverse. 

6.  Giving  improper  instructions.  Where  it  appears,  from  the  evidence, 
that  a  verdict  is  so  clearly  right  that,  had  it  been  different,  the  court 
should  have  set  it  aside,  such  verdict  will  not  be  disturbed  merely  for  the 
reason  that  there  is  error  found  in  the  instructions.  Burling,  Admx.  v. 
Illinois  Central  R.  R.  Co.  18. 

7.  Erroneous  instruction  cured  by  others.  Although  an  instruction  may 
be  slightly  inaccurate  as  to  the  law,  yet,  if  the  jury  are  so  fully  and  favor- 
ably instructed  as  to  the  same  point,  on  the  other  side,  as  not  to  be  misled, 
the  error  will  not  furnish  grounds  for  a  reversal.  St.  Louis,  Vandalia  and 
Terre  Haute  R.  R.  Co.  v.  Funk,  460. 

8.  The  admission  of  an  incompetent  witness  to  testify  in  a  case,  where  the 
other  proofs  and  admissions  of  fact  justify  the  judgment,  affords  no  valid 
ground  for  a  reversal.     Trogdon,  Admr.  v.  Murphy  et  al.  119. 

9.  The  admission  of  irrelevant  evidence  which  works  no  injury,  but  is  in 
favor  of  the  party  objecting,  affords  no  ground  for  reversing  a  judgment 
against  him.    McDonald  v.  English,  232. 

10.  Although  an  item  of  evidence  may  be  improperly  admitted,  and 
an  instruction  improperly  modified,  yet,  if  such  evidence  and  such  modifi- 
cation are  not  of  a  material  character,  the  judgment  will  not  be  reversed. 

Vanbrunt  v.  Singley,  281. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  That  proof  was  heard  respecting  notice.  Whilst  the  notice  and  certi- 
ficate of  the  printer  are,  by  the  statute,  made  competent  evidence  for  the 
court  to  act  upon  in  proceedings  by  administrators  to  sell  real  estate,  they 
are'  not  the  only  evidence,  and  where  the  decree  recites  that  the  court 
found  due  and  proper  publication  of  notice,  the  presumption  is,  that  evi- 
dence sufficient  to  sustain  the  finding  was  heard  by  the  court.  Sloan  v. 
Graham  et  al.  26. 

2.  In  favor  of  judgment  in  court  below  in  the  absence  of  bill  of  exceptions. 
See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  4,  5,  6. 

3.  As  to  finding  in  chancery — presumption  not  in  its  favor,  as  at  law.  See 
PRACTICE  IN  THE  SUPREME  COURT,  2,  3. 
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PRESUMPTIONS.     Of  law  and  fact.     Continued. 

4.  That  a  chancellor  considers  only  legitimate  evidence.  See  CHANCERY, 
21. 

5.  Valuation  of  improvements  made  by  defendant  in  ejectment — presumption 
as  to  propriety  of  appointing  commissioners.     See  EJECTMENT,  4. 

6.  As  to  agency  of  party  paying  taxes  on  land  of  another.   See  AGENCY,  2. 

7.  Breaking  of  a  railroad  car  wheel — negligence  presumed.  See  NEGLI- 
GENCE, 5. 

8.  As  to  good  faith  in  acquiring  claim  and  color  of  title.  See  LIMITA- 
TIONS, 7. 

9.  As  to  time  of  indorsement  of  note,  in  the  absence  of  proof.  See  ASSIGN- 
MENT, 1. 

10.  From  identity  of  names — whether  the  same  person.  See  OFFICIAL 
BONDS,  4. 

11.  -4s  to  ratification  of  sale  by  administrator,  when  he  is  the  purchaser — 
lapse  of  time.     See  PURCHASERS,  1. 

12.  As  to  time  of  taking  exceptions  and  signing  bill  of  exceptions.  See 
EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  2. 

PRIVILEGED  COMMUNICATIONS.     See  EVIDENCE,  2. 

PROCESS. 

Return  upon  process. 

1.  Requisites.  It  is  error  to  render  judgment  by  default  upon  a  return 
of  service  on  the  summons  made  by  the  sheriff,  without  date  and  without 
any  time  named  in  the  return  when  the  service  was  made.  Dick  v.  Moore, 
66. 

PROMISE  OF  MARRIAGE.     See  BREACH  OF  PROMISE  OF  MARRIAGE. 

PROMISSORY  NOTE. 

When  payable — construction. 

1.  A  promissory  note  made  payable  on  a  day  named,  "  or  before,  if 
made  out  of  the  sale  of  J.  B.  Drake's  horse  hay-fork  and  hay-carrier," 
"  with  use,"  is  payable,  at  all  events,  on  the  day  named,  with  six  per  cent 
per  annum  interest,  from  date.     Cisne  v.  Chidester,  523. 

Made  payable  to  maker. 

2.  Must  be  indorsed  by  him.  A  promissory  note,  payable  to  the  order  of 
the  maker,  has  no  validity  until  it  is  indorsed  and  transferred  by  him. 
Kayser  v.  Hall,  Admr.  511. 

AS  EVIDENCE  OF  SETTLEMENT  OF  ACCOUNTS.      See  EVIDENCE,  12. 
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PUBLICATION  OF  NEWSPAPER. 

AS  TO  PLACE  OF  "  PUBLICATION." 

As  distinguished  from  place  of  printing.     See  NEWSPAPER,  1. 

PUBLICATION  OF  NOTICE. 

Whether  sufficient. 

1.  As  to  time.  The  requirement  of  the  statute,  of  publication  of  notice 
for  "two  successive  weeks,"  is  fully  complied  with  by  a  publication  made 
on  the  7th  and  14th  of  the  same  month.  In  such  case,  when  the  publica- 
tion is  made  in  a  weekly  newspaper,  it  is  not  required  it  should  be  for 
"two  full  weeks."     Ricketts  v.  The  Village  of  Hyde  Park,  110. 

In  suit  by  attachment. 

2.  Of  the  publication  of  the  notice.     See  ATTACHMENTS,  4,  5. 

PURCHASERS. 

Administrator  as  a  purchaser  at  his  own  sale. 

1.  Sale  voidable  only — delay  in  questioning  it.  The  fact  that  the  purchaser 
at  an  administrator's  sale  purchases  for  the  administrator,  does  not  render 
the  sale  absolutely  void,  but  voidable  only,  and  if  proceedings  are  not 
instituted  in  apt  time  to  set  the  sale  aside,  by  those  having  the  right  to 
contest  the  same,  a  ratification  by  them  will  be  presumed.  Sloan  v.  Gra- 
ham et  al.  26. 

Purchaser  without  notice. 

2.  At  sale  of  land  on  execution — as  to  a  trust.  Although  a  grantee  in  a 
deed  may  hold  the  legal  title  in  trust  for  another,  this  will  not  preclude  a 
third  person  from  acquiring  the  title  free  from  the  trust  by  sale  on  execu- 
tion against  such  grantee,  if  he  has  no  notice  of  the  manner  in  which  the 
title  is  held,  and  acts  in  good  faith.     Emmons  et  al.  v.  Moore,  304. 

Purchaser  of  land  under  execution. 

3.  Of  his  remedy  by  forcible  detainer  against  party  in  possession.  See 
FORCIBLE  ENTRY  AND  DETAINER,  1,  2. 

Conveyance  procured  by  fraud. 

4.  Purchaser  having  knowledge  of  the  fraud.     See  FRAUD,  8. 

Who  regarded  as  a  purchaser. 

5.  Where  an  agent  sells  properly  to  a  firm  of  which  he  is  a  member.  See 
AGENCY,  4. 

PURCHASE  MONEY. 

When  it  may  be  recovered  back. 

On  rescission  of  contract  of  sale.     See  CONTRACTS,  8. 

RAILROADS. 
Change  of  name. 

1.     A  finding,  that  a  resolution  for  the  change  of  the  name  of  a  railway 
company  was  adopted  by  a  two-thirds  vote  of  the  stockholders,  and  that 
45—85  III. 
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RAILROADS.     Change  of  name.     Continued. 

the  required  certificates  of  the  change  were  filed  in  the  proper  offices,  will 
be  sufficient  to  show  a  prima  facie  compliance  with  the  statute.  Illinois 
Midland  Ry.  Co.  v.  Supervisor,  etc.,  of  Town  of  Barnett,  313. 

Negligence  in  railroads. 

2.  Liability  in  respect  thereto.     See  NEGLIGENCE. 

RATIFICATION. 

Unauthorized  acts  of  common  council. 

May  be  ratified  at  subsequent  meeting.     See  CORPORATIONS,  3. 
By  principal,  of  act  of  agent.     See  AGENCY,  5,  6,  7. 

RECEIVERS. 

General  powers  and  duty. 

1.  As  an  agent.  A  receiver  of  a  railway  company  appointed  by  the 
court  to  manage  its  business,  is  legally  the  agent  of  the  company,  although 
under  the  direction  of  the  court  appointing  him.  Safford  et  al.  v.  The 
People,  558. 

2*  Receiver  of  corporation — as  to  the  limit  of  his  powers.  The  court,  in 
appointing  a  receiver  for  a  corporation,  has  no  power  to  enlarge  or  re- 
strict the  corporate  powers  and  duties  conferred  on  the  corporation  by  its 
charter.  The  receiver  is  bound  by  the  charter  to  the  same  extent  as  the 
directory.  If  the  company  is  under  a  legal  duty  to  perform  or  not  to  do  a 
certain  act,  the  same  will  devolve  upon  its  receiver.     Ibid.  558. 

Disobeying  injunction. 

3.  Punishment  after  removal  from  office.  If  the  receivers  of  a  corpora- 
tion disobey  an  injunction  against  the  corporation,  made  before  their 
appointment,  the  fact  that  they  have  been  removed  at  the  time  they  are 
tried  for  a  contempt,  affords  no  defense  whatever.     Ibid.  558. 

4.  As  to  receiver  not  actively  p participating.  Where  a  railway  company 
passes  into  the  hands  of  receivers  after  it  and  its  servants  and  agents  are 
enjoined  from  obstructing  a  certain  avenue,  etc.,  with  its  cars,  and  in 
managing  its  business  the  injunction  is  disobeyed,  one  of  the  receivers 
can  not  be  exonerated  because  he  took  no  active  part  in  the  matters  com- 
plained of.     It  is  his  duty  to  see  that  the  injunction  is  obeyed.     Ibid.  558. 

5.  Injunction  by  State  court — receiver  appointed  by  Federal  court.  Where 
an  injunction  is  granted  by  a  State  court,  and  "served  on  a  railway  com- 
pany, restraining  it  and  its  servants  from  obstructing  a  public  avenue  in 
a  city  with  its  trains,  etc.,  the  same  will  be  binding  upon  a  receiver  of  the 
company  subsequently  appointed  by  the  United  States  court,  and  such 
receiver,  the  same  as  a  subsequent  purchaser,  will  be  punishable  for  con- 
tempt for  disobeying  the  mandate  of  the  writ.     Ibid.  558. 
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RECEIVERS.      Continued. 

AS  TO  PENDING  SUITS. 

6.  Effect  of  appointing  a  receiver.  The  appointment  of  a  receiver  for  a 
railway  corporation,  placing  the  road,  etc.,  under  his  control,  furnishes 
no  ground  for  the  continuance  of  a  suit  regularly  brought  against  the  cor- 
poration prior  to  such  adjudication.  Putting  the  property  of  the  corpora- 
tion into  the  hands  of  a  receiver  will  not  abate,  continue  or  bar  such  pend- 
ing action.      Toledo,   Wabash  and   Western  Ry.  Co.  v.  Beggs,  80. 

RECORD. 

Imports  verity.     See  EVIDENCE,  14. 

RECORDING  ACT. 

Destruction  of  record. 

1.  -4s  affecting  the  question  of  notice.  Where  a  mortgagee  places  his 
mortgage  on  record,  his  rights  under  it  are  fixed,  and  it  is  notice  for  all 
time,  notwithstanding  the  destruction  of  the  record,  and  the  mortgage  may 
be  enforced  against  a  subsequent  purchaser  from  the  mortgagor,  although 
he  had  no  actual  knowledge  of  the  mortgage.     Hall  v.  Shannon  et  al.  473. 

2.  Subsequent  purchaser  from  mortgagor — representations  by  the  latter — 
possession  of  mortgagor.  The  fact  that  the  mortgagor,  when  selling  the 
mortgaged  property,  informed  the  purchaser  that  the  title  was  perfect  and 
subject  to  no  incumbrance,  will  not  change  the  rule  or  affect  the  rights 
of  the  mortgagee,  who  had  no  knowledge  of  such  representations,  nor  will 
the  fact  that  the  mortgagor  remained  in  possession  of  the  premises,  and 
paid  the  taxes  thereon,  that  not  being  inconsistent  with  the  lien  created 
by  the  mortgage.     Ibid.  473. 

REINSTATING  CAUSE  ON  DOCKET. 
Notice  required.     See  PRACTICE,  5. 

RELEASE  OF  ERRORS. 

Must  be  pleaded.     See  PRACTICE  IN  THE  SUPREME  COURT,  5. 

REMOTE  AND  PROXIMATE  DAMAGES.     See  MEASURE  OF  DAMAGES, 
5  to  9. 

REPLEVIN. 

Op  the  affidavit. 

1.  Its  requisites.  The  statute  does  not  require  the  plaintiff  in  replevin 
to  state  the  value  of  the  property  to  be  replevied,  nor  has  it  authorized  the 
clerk  to  fix  or  certify  its  value  to  the  sheriff.  People,  use,  etc.  v.  Core  et  al. 
248. 

Duty  and  liability  of  sheriff. 

2.  As  to  inventory  and  receipt.  Where  property  is  replevied,  the  sheriff 
should  take  an  inventory  and  invoice  of  its  value,  and  a  receipt  from  the 
plaintiff  for  the  same,  which  he  should  return  with  his  writ.     Ibid.  248. 
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REPLEVIN.     Duty  and  liability  of  sheriff.      Continued. 

3.  Liability  for  not  taking  sufficient  replevin  bond.  If  the  sheriff  replevies 
property  without  taking  a  bond  in  a  sufficient  penalty  to  protect  the  defend- 
ant in  case  a  return  is  awarded,  he  will  be  liable  to  the  defendant,  upon 
his  official  bond,  to  the  extent  of  the  damage  sustained.  He  must  ascertain 
the  value  of  the  property,  independently  of  the  affidavit  of  the  plaintiff, 
and  fix  the  amount  of  the  bond  accordingly.  People,  vse,  etc.  v.  Core  et  al. 
248. 

Before  justice  of  the  peace. 

4.  An  affidavit  essential  to  give  jurisdiction.  See  JUSTICES  OF  THE 
PEACE,  2. 

RESCISSION  OF  CONTRACTS. 

By  acts  of  the  parties.     See  CONTRACTS,  8. 
In  chancery.     See  CHANCERY,  19,  20. 

RESERVATION  IN  DEED. 

To  whom  it  may  enure.     See  CONVEYANCES,  1. 

RESPONDEAT  SUPERIOR* 

Acts  of  employees  of  contractor. 

1.  Liability  of  railway  company  for  tortious  acts  of  men  employed  by  con- 
tractor. A  railway  company  is  liable  for  the  trespass  of  hands  employed 
by  its  contractors  while  engaged  in  the  construction  of  its  road,  and  where 
the  fact  appears  that  the  trespass  consists  in  entering  upon  the  plaintiff's 
land  and  digging  up  the  soil,  and  making  embankments,  it  is  not  error 
to  refuse  evidence  that  the  company  had  nothing  to  do  in  employing  the 
hands  doing  the  work,  but  that  they  were  employed  and  paid  by  the  con- 
tractors.    Cairo  and  St.  Louis  Railroad  Co.  v.  Woosley,  370. 

RESULTING  TRUST.     See  TRUSTS,  6,  7,  8. 

RETURN  UPON  PROCESS.     See  PROCESS,  1. 

REVERSAL  AND  REMANDMENT. 

Failure  to  file  remanding  order. 

Effect  thereof  as  an  abandonment  of  the  suit.     See  ABANDONMENT,  1. 

REVERSION. 

On  vacating  a  street. 

1.  Where  a  party,  in  conveying  land  to  a  city  for  a  street,  provides  in 
his  deed  that,  when  the  same  shall  cease  to  be  used  as  a  street,  or  the  street 
shall  be  abandoned  or  vacated,  it  shall  revert  to  the  grantor,  his  heirs  or 
assigns,  on  vacation  of  the  street  the  land  will  pass  back  to  such  grantor 

*  Liability  of  owner  for  injury  resulting  from  negligence  of  contractor.    See 
Pfau  v.  Williamson,  63  111.  16. 
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REVERSION.     On  vacating  a  street.     Continued. 

or  his  assigns,  by  virtue  of  such  clause,  and  also  upon  general  principles, 
without  such  a  reservation.     Helm  v.   Webster,  116. 

REVOCATION. 
Revocation  of  a  will. 

By  subsequent  marriage  of  testator.     See  WILLS,  12. 

REWARD. 

Who  entitled  thereto. 

1.  Capture  of  thief  by  agent.  Where  one  employs  another  to  pursue  and 
capture  a  horse  thief,  and  pays  the  expenses,  he  will  be  entitled  to  the 
reward  offered  by  the  county  for  the  apprehension  and  conviction  of  such 
thief,  on  the  familiar  maxim,  "Qui  facit  per  alium,facit  per  se."  County  of 
Montgomery  v.  Robinson,  174. 

2.  Arrest  in  another  State.  Where  a  county  offers  a  reward  for  the  pur- 
suit and  arrest,  beyond  the  limits  of  the  county,  of  any  person  guilty  of 
stealing  any  horse,  etc.,  within  the  county  and  from  a  citizen  thereof,  to 
be  paid  on  conviction  of  the  thief,  the  pursuit  of  the  thief  to  another  State 
under  a  warrant  for  his  apprehension  and  a  requisition  of  the  Governor 
of  this  State  upon  the  Governor  of  such  other  State,  and  bringing  the  thief 
back  under  such  warrant,  and  his  conviction,  will  entitle  the  person  pro- 
curing the  same  to  be  done  to  the  reward,  notwithstanding  such  thief  may 
have  been  apprehended  and  detained  in  such  other  State  by  officers  there. 
Ibid.  174. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

SALES. 

Sale  of  personal  property. 

1.  Delivery  of  possession.  On  a  sale  of  personal  property  by  a  debtor, 
there  must  be  a  real,  permanent  delivery  and  change  of  possession,  to 
enable  the  purchaser  to  hold  the  same  against  an  officer  levying  an  execu- 
tion upon  it  for  the  debt  of  the  vendor.     Allen  v.  Carr,  388. 

2.  Implied  warranty — as  to  title  and  quality — caveat  emptor.  Title  is 
always  impliedly  warranted  on  the  sale  of  a  chattel,  but  not  quality, 
and  when  a  sale  is  made  in  open  market,  without  any  warranty  as  to  the 
quality  of  the  article  sold,  the  maxim  of  caveat  emptor  applies.  Morris  v. 
Thompson,  16. 

Sale  in  open  market. 

3.  Concealment  of  facts.  It  is  not  the  doctrine,  at  law,  that  the  conceal- 
ment of  facts  on  a  sale  in  open  market  will  vitiate  the  sale.     Ibid.  16. 

Judicial  sales. 

4.  Sale  on  execution  after  a  judgment  has  been  paid — subsequent  confirma- 
tion-— rights  of  the  different  parties.     Where  shares  of  stock  in   a  company 
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SALES.     Judicial  sales.      Continued. 

were  sold  under  execution  after  satisfaction  of  the  judgment,  and  the  price 
bid  deposited,  under  an  arrangement  that  if  the  judgment  had  not  been 
paid  the  sheriff  was  to  take  the  same,  but  if  satisfied,  the  bidder  was  to 
withdraw  the  same,  and  the  latter  took  his  certificate  of  purchase,  and 
had  the  stock  so  sold  transferred  to  him  on  the  books  of  the  company,  and 
refused  to  restore  the  stock  to  the  original  owner,  but  withdrew  the  money 
so  deposited,  with  the  consent  of  the  sheriff,  who  was  ignorant  of  the  use 
made  of  the  certificate,  and  the  sheriff  was  sued  upon  his  bond,  and  his 
sureties  compelled  to  pay  the  value  of  the  stock  sold,  it  was  held,  in  a  suit 
by  the  sheriff  for  the  use  of  his  sureties,  to  recover  the  price  bid  for  the 
stock,  that  the  recovery  on  the  sheriff's  bond,  and  its  payment,  vested  a 
complete  title  to  the  stock  in  the  bidder,  and  that  he  was  liable  for  the  sum 
bid  therefor.     Morgan,  use,  etc.  v.  Oberly,  74. 

5.  Where  it  being  in  doubt  whether  a  judgment  in  a  foreign  county 
had  been  satisfied,  and  the  sheriff  had  levied  the  execution  on  certain 
shares  of  stock  in  a  printing  association,  and  it  was  agreed  by  the  sheriff 
and  another  that  the  latter  should  bid  off  the  property  in  satisfaction  of 
the  execution,  and  deposit  the  amount  of  his  bid,  to  be  withdrawn  in  case 
the  judgment  had  been  satisfied,  this  will  not  justify  such  bidder  in  with- 
drawing the  money  without  surrendering  his  certificate  of  purchase,  or 
giving  up  the  stock  acquired  by  him  under  his  purchase.     Ibid.  74. 

6.  If  personal  property  is  sold  under  execution  after  satisfaction  of 
the  judgment,  under  such  circumstances  as  to  amount  to  notice  to  the 
purchaser,  of  the  satisfaction,  yet  if  the  execution  debtor  sues  the  sheriff, 
and  recovers  the  value  of  the  property  so  sold,  and  the  same  is  paid  by 
the  sheriff  or  his  surety,  this  will  make  the  sale  valid  and  vest  a  complete 
title  in  the  purchaser,  and  the  sheriff  or  surety  so  having  paid  will  be 
entitled  to  the  money  bid  at  the  sale.     Ibid.  74. 

7.  Where  shares  of  stock  in  a  printing  association  are  illegally  sold 
on  execution,  afterpayment  of  the  judgment,  but  the  irregularity  is  cured 
by  the  defendant  in  the  execution  collecting  the  value  of  his  stock  of  the 
sheriff,  a  subsequent  arrangement  between  the  defendant  in  execution  and 
the  purchaser,  by  which  other  stock  is  acquired  and  all  cancelled,  each 
taking  a  certain  share  in  the  concern,  will  not  affect  the  sheriff's  right  to 
collect  the  sum  bid  for  the  shares,  whether  made  before  or  after  the  recov- 
ery against  him.     Ibid.  74. 

SCHOOLS. 

Costs. 

Trustees  of  schools  not  liable.     See  COSTS,  2. 

SCHOOL  DIRECTORS. 

Of  thier  dealings  with  the  district. 

1.  Both  the  letter  and  spirit  of  the  law  forbid  that  directors  of  schools 
shall    in  anywise,   whether  directly  or    indirectly,   openly  or  covertly, 
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SCHOOL  DIRECTORS.  Of  their  dealings  with  the  district.  Continued. 
become  interested  in  demands  or  claims  originating  while  they  are  direct- 
ors, to  be  satisfied  by  payment  from  the  funds  of  their  district.  School 
Directors  v.  Parks,  338. 

2.  Where  orders  were  drawn  by  two  school  directors  in  favor  of  the 
third,  one  for  labor  in  repairing  a  school  house,  and  the  other  for  wood 
furnished  the  school,  of  which  payment  was  made  by  the  township  treas- 
urer, it  was  held,  that  if  the  services  were  performed  and  the  wood  fur- 
nished while  the  person  receiving  the  orders  was  director,  the  school 
district  was  entitled  to  recover  the  money  so  paid,  in  an  action  against 
him,  but  if  before  he  was  elected,  it  was  not.     Ibid.  338.  * 

SCHOOL  PROPERTY. 
Not  subject  to  lien  law.    See  LIENS,  6. 

SEALED  INSTRUMENTS. 
Of  the  form  of  action  thereon.     See  PLEADING,  1. 

SELF-DEFENSE.     See  ASSAULT  AND  BATTERY,  1. 

SET-OFF. 

In  suit  against  principal  and  surety. 

1.  Of  debt  due  the  former.  In  a  suit  against  a  party  and  his  sureties, 
a  debt  or  demand  due  from  the  plaintiff  to  the  principal  defendant  may 
be  set  off.     Himrod  ei  at.  v.  Baugh,  435. 

In  suit  between  partners. 

2.  As  to  account  after  dissolution.  Where  a  co-partnership  was  dissolved 
by  one  selling  all  his  interest  in  the  goods  and  accounts,  except  a  few 
which  where  reserved,  to  the  other  two  partners,  and  the  books  showed 
an  account  of  the  firm  against  such  outgoing  partner,  which  was  not 
excepted,  in  a  suit  by  the  latter  against  the  other  two,  it  was  held,  that 
the  amount  of  the  account  was  a  proper  set-off,  and  that  it  was  error  to 
refuse  testimony  showing  its  amount.     Shennefield  et  al.  v.  Dutton,  503. 

SETTLEMENT. 

Promissory  note. 

As  evidence  of  settlement  of  accounts.     See  EVIDENCE,  12. 

SHAWNEETOWN,  CITY  OF. 
Of  its  powers. 

In  respect  to  levee  improvement.     See  CORPORATIONS,  4. 

SHERIFF. 

AS  EX  OFFICIO  COLLECTOR. 

Upon  what  bond  liable  for  revenue  collected.     See  OFFICIAL  BONDS,  9. 
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SHERIFF.     Continued. 
Taking  insufficient  replevin  bond. 

Liability  of  the  sheriff.     See  OFFICE  AND  OFFICERS,  1. 

SPECIAL  ASSESSMENTS. 
Whether  for  more  than  single  improvement. 

1.  Construction  of  ordinance.  The  fact  that  an  ordinance  for  laying  a 
water  supply-pipe  provides  that  it  shall  commence  on  one  street,  and,  after 
some  distance,  by  a  right  angle,  shall  run  along  another  street  to  its  termi- 
nus, does  not  render  the  ordinance  obnoxious  to  the  objection  of  providing 
for  two  separate  and  distinct  improvements,  it  being  continuous,  and  the 
circuit  necessary  to  keep  the  water  pure  and  fresh.  Ricketts  v.  The  Vil- 
lage of  Hyde  Park,  110. 

Wholly  by  special  assessment. 

2.  It  is  not  a  valid  objection  to  an  ordinance  for  a  public  improvement, 
that  it  provides  that  the  improvement  shall  be  made  wholly  by  special 
assessment.  Section  24,  article  9,  chapter  24,  Rev.  Stat.  1874,  relates  only 
to  the  duty  of  commissioners  appointed  under  section  23,  and  is  no  limita- 
tion upon  corporate  authorities  in  respect  to  the  mode  by  which  local 
improvements  shall  be  made.     Ibid.  110. 

For  work  already  done. 

3.  Corporate  authorities  may  levy  special  assessments  for  work  already 
done  in  good  faith  by  them,  or  under  their  direction,  in  anticipation  of 
such  assessment.  This  case  distinguished  from  Pease  v.  Chicago,  21  111. 
500,  and  Peck  v.  Chicago,  22  111.  578,  in  which  assessments  were  sought  to 
be  made  for  work  done  by  private  persons  on  their  own  account,  and  for 
which  the  city  was  under  no  obligation  to  make  compensation.     Ibid.  110* 

Change  of  improvement  from  ordinance. 

4.  The  fact  that  some  changes  are  made  in  the  character  of  the  im- 
provement from  that  required  in  the  ordinance  providing  for  the  same,  is 
no  defense  to  a  special  assessment  to  pay  for  the  same.  This  objection,  if 
tenable,  is  to  be  availed  of  by  injunction  before  the  work  is  completed. 
Ibid.  110. 

STATE  AND  FEDERAL  JURISDICTION. 

Injunction  by  State  court. 

Must  be  obeyed  by  receiver  subsequently  appointed  by  Federal  court.  See 
RECEIVERS,  5. 

STATUTES. 

Retroactive  effect  of  statute. 

1.  Act  o/1872  in  respect  to  proof  of  defendant's  possession  in  ejectment  relates 
to  cases  already  pending.     See  EJECTMENT. 
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STATUTES.     Continued. 
Construction  of  statutes. 

2.  General  rule.  In  the  construction  of  statutes  in  derogation  of  the 
common  law,  courts  can  not  properly  give  force  to  the  statute  beyond  what 
is  expressed  by  its  words,  or  is  necessarily  implied  from  what  is  expressed. 
Thompson  v.  Weller,  197. 

Statutes  construed. 

3.  Abandonment  of  suit  from  neglect  to  file  remanding  order.  Effect  of 
the  statute.     Koon  v.  Nichols,  155.     See  ABANDONMENT,  1. 

4.  Eminent  domain — entry  upon  land  by  permission  without  grant  or  con- 
demnation— effect  upon  rights  of  owner.  The  statute  construed  in  Illinois 
Central  R.  R.  Co.  v.  Ind.  and  111.  Cent.  Ry.  Co.  211.  See  EMINENT 
DOMAIN,  1. 

5.  Limitation  act  of  '1839 — of  its  application  to  minors.  The  statute  con- 
strued in  Hodgen  v.  Henrichsen,  259.     See  LIMITATIONS,  9. 

6.  Height  of  outside  fences — sec.  14,  ch.  51,  entitled  " inclosures  and  fences" 
Rev.  Stat.  1845,  only  refers  to  partition  fences.  Scott  v.  Buck,  334.  See 
INCLOSURES  AND  FENCES,  1. 

7.  Bond  for  costs — non-resident.  Statute  does  not  apply  to  proceedings  for 
bastardy.     Kolbe  v.   The  People,  336.     See  COSTS,  1. 

8.  Bastardy — where  the  mother  is  a  non-resident.  Kolbe  v.  The  People, 
336.     See  BASTARDY,  1. 

9.  County  clerk's  fees  in  criminal  cases — liability  of  county  therefor.  The 
statute  construed  in  Satterfield  v.  County  of  Jefferson,  347.     See  COSTS,  5. 

STATUTE  OF  FRAUDS. 
Op  a  promise  to  marry. 

1.  An  agreement  to  marry,  until  a  breach  is  shown  that  terminates  it, 
may  be  regarded  as  a  continuing  contract  by  consent  of  the  parties,  and 
hence,  in  no  just  sense,  within  the  Statute  of  Frauds.  Blackburn  v.  Mann, 
222. 

Promise  to  pat  the  debt  of  another. 

2.  Where  one  was  sued  for  medical  services  rendered  to  another  on  the 
request  of  the  defendant,  and  the  Statute  of  Frauds  was  pleaded,  it  appear- 
ing in  evidence  that  the  original  charge  for  the  services  was  made  against 
the  third  person,  and  not  against  the  defendant,  and,  on  settlement  be- 
tween the  parties,  no  claim  was  made  that  the  defendant  was  liable,  it 
was  held,  that  the  defendant  was  not  primarily  liable,  his  undertaking  not 
being  an  original  one.     Hardman  v.  Bradley,  162. 

Contribution  among  joint  purchasers. 

3.  "Where  two  or  more  persons  purchase  land,  agreeing  to  take  the 
title  in  the  name  of  one  of  them,  who  agrees  to  advance  the  first  payment, 
if  the  title   should  fail  the  others  will  be  liable  to  him  for  contribution, 
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STATUTE  OF  FRAUDS.    Contribution  among  joint  purchasers.    Continued. 

and  the  Statute  of  Frauds  can  not  be  interposed  as  a  defense.      Wallace  v. 
Carpenter  et  al.  590. 
Resulting  trust. 

4.  When  it  arises — no  writing  necessary.  See  TRUSTS  AND  TRUS- 
TEES, 6,  7,  8. 

STREETS.     See  HIGHWAYS. 

SURETY. 

On  official  bonds. 

1.  Extent  of  liability.  The  undertaking  of  a  surety  in  an  official  bond 
is  to  be  strictly  construed,  and  his  liability  can  not  be  extended  by  impli- 
cation beyond  the  terms  of  his  contract.  McLain  et  al.  v.  The  People,  use, 
etc.  205.     See  MASTER  IN  CHANCERY,  3,  4,  5. 

2.  The  undertaking  of  a  surety  is  to  be  construed  strictly,  and  he  is 
bound  to  the  extent,  and  in  the  manner,  and  under  the  circumstances 
pointed  out  in  his  obligation,  and  no  further.  This  rule  applies  to  sure- 
ties on  official  bonds.      Cooper  et  al.  v.  The  People,  use,  etc.  417. 

Of  what  defenses  he  may  avail. 

3.  When  sued  with  his  principal.  It  seems  that  any  matter  of  defense 
not  merely  personal  in  favor  of  a  principal,  when  sued  alone,  is  admissible 
in  favor  of  the  principal  and  surety,  when  sued  together.  Tlimrod  et  al.  v. 
Bough,  435.     See  SET-OFF,  1. 

Induced  to  sign  by  fraud  Of  principal. 

4.  Effect  upon  liability  of  surety.  Where  a 'party,  when  asked  to  sign 
a  note,  as  surety,  refuses  unless  another  person  will  first  execute  the  same, 
and  the  principal  maker  forges  the  name  of  such  other  person,  and  thereby 
induces  the  party  to  sign,  and  procures  money  of  an  innocent  party  who 
has  no  notice  of  the  fraud,  the  fact  of  the  forgery  and  the  fraud  will  not 
release  the  surety  so  executing  the  same.     Stoner  v.  Millikin  et  al.  218. 

5.  Former  decision.  The  case  of  Seely  v.  The  People,  etc.,  27  111.  173,  is 
departed  from  so  far  as  it  conflicts  with  the  rule  as  above  laid  down. 
Ibid.  218. 

Giving  notice  to  sue. 

6.  To  release  a  surety,  under  the  statute,  satisfactory  proof  must  be  made, 
of  a  notice  in  writing,  by  him  to  the  holder  of  the  obligation,  to  put  the 
same  in  suit,  and  a  refusal  or  neglect  to  do  so.  Proof  of  the  delivery  of 
such  notice  to  an  agent  of  the  holder,  and  that  the  agent  told  the  holder  of 
the  fact,  is  not  sufficient.     Bartlett  v.  Cunningham,  22.-, 

Official  bonds. 

7.  Where  sheriff  is  ex  officio  collector — what  sureties  are  liable  for  revenue 
collected.     See  OFFICIAL  BONDS,  9. 

Reforming  an  instrument  for  mistake. 

8.  As  against  a  surety.     See  MISTAKE,  1. 
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SURGEONS.     See  PHYSICIANS  AND  SURGEONS. 

SURVIVOR. 
Meaning  of  the  word  in  a  will.     See  WILLS,  8,  9. 

TAXATION. 

Assessor — filling  vacancy. 

1.  Officer  de  facto.  Where  the  proper  appointing  power  in  a  town 
meet  and  determine  that  there  is  a  vacancy  in  the  office  of  assessor  by  a 
failure  to  elect  one,  and  appoint  one  who  qualifies,  his  acts  in  making  the 
assessment  as  a  de  facto  officer  will  be  good  and  valid  until  he  is  ousted  by 
a  proper  proceeding  for  that  purpose.     People  ex  rel.  Phillips  v.  Lieb,  484. 

Assessor's  books. 

2.  To  whom  to  be  delivered.  Where  a  county  clerk  delivers  the  asses- 
sor's book  and  blanks  of  a  town  to  one  appointed  to  the  office  of  assessor, 
and  who  is  possessed  of  the  proper  evidence  of  such  appointment,  he  has 
discharged  his  duty,  and  can  not  be  compelled  to  deliver  the  same  to  an- 
other person  claiming  the  same  office  by  election.  On  mandamus  to  compel 
him  to  make  such  delivery,  the  only  question  is  as  to  the  fact  of  the  ap- 
pointment of  the  person  who  has  received  the  books,  etc.,  and  not  as  to  the 
rightfulness  of  it.     Ibid.  484. 

Payment  of  taxes. 

3.  Under  limitation  act  of  1839.     See  LIMITATIONS,  14. 

TENANTS  IN  COMMON. 

When  chargeable  with  rents. 

1.  Where  a  party  having  the  legal  title  agrees  with  another  to  convey 
to  him  one-half  of  the  title  in  consideration  of  the  latter  completing  a  mill 
upon  the  property,  and  the  former  afterwards  takes  charge  of  the  work  and 
completes  the  same,  if  he  rents  the  mill,  or  could  have  done  so,  and  refused 
or  neglected  when  good,  responsible  tenants  could  have  been  had,  he  will 
be  required  to  account  to  the  other  party  for  half  of  a  fair  rent.  Grove  v. 
Miles,  85. 

TRESPASS. 

Whether  the  action  will  lie. 

1.  As  against  an  intruder.  A  party,  by  virtue  of  his  ownership  of  land, 
can  maintain  trespass  against  an  intruder  upon  the  same,  where  there  is 
no  adverse  possession.      Cairo  and  St.  Louis  R.  R.  Co.  v.   Woosley,  370 

Stock  breaking  into  inclosure. 

2.  Sufficiency  of  plaintiff's  fence.  In  trespass  to  recover  damage  to 
the  plaintiff's  crop  by  the  defendant's  cattle  breaking  in,  the  plaintiff  will 
be  entitled  to  recover  if  his  fence  was  good  and  sufficient,  regardless  of 
its  height,  to  turn  ordinary  stock;  otherwise,  not.     Scott  v.  Buck,  334. 
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TRESPASS.     Continued. 

Opening  fence  into  another's  field. 

3.  Justification  under  order  of  highway  commissioners.  The  order  of  high- 
way commissioners  is  no  justification  in  trespass  for  opening  the  plain- 
tiff's fence  so  as  to  let  cattle  into  his  corn,  when  it  is  not  shown  there 
was  a  highway  legally  established  at  the  place.  Caldwell  et  al.  v.  Evans 
et  al.  170. 

TRUSTS. 

Whether  a  trust  arises. 

1.  Where  one  buys  land  in  the  name  of  another,  and  pays  the  considera- 
tion money  for  it,  the  land  will  generally  be  held  by  the  grantee  in  trust 
for  the  person  who  pays  the  consideration.     Emmons  et  al.  v.  Moore,  304. 

2.  Where  a  father  purchased  and  paid  for  a  tract  of  land  for  a  crip- 
pled son,  but  had  a  conveyance  made  to  another  son,  who  knew  nothing 
of  the  transaction  at  the  time,  the  reason  for  so  taking  the  deed  being, 
that  the  crippled  son,  at  the  time,  was  involved  in  debt,  and  the  father 
was  living  with  a  second  wife,  who  would  not  join  with  him  in  making  a 
conveyance  if  he  should  take  the  deed  to  himself,  it  was  held,  that  the 
grantee  held  simply  the  legal  title  in  trust  for  the  other  son.     Ibid.  304. 

Enforcement  of  trusts  in  equity. 

3.  Where  property  and  funds  are  given  -by  the  State  to  a  corporation, 
in  trust,  to  carry  out  a  certain  object,  a  court  of  equity,  having  jurisdic- 
tion of  trusts  and  trust  property,  may,  in  case  of  its  waste  or  perversion, 
or  on  account  of  the  inability  or  indisposition  of  the  trustee  to  execute 
the  trust,  seize  the  property  or  fund,  and  place  it  in  the  hands  of  a  trustee 
who  will  execute  the  trust.  Attorney  General  v.  Illinois  Agricultural  Col- 
lege et  al.  516. 

4.  A  court  of  equity  has  the  power,  and  will,  in  a  proper  case,  pursue 
a  trust  fund  and  restore  it  to  its  original  purpose,  into  whosesoever  hands 
it  may  come,  unless  held  by  innocent  purchasers  without  notice.  If  dis- 
posed of,  and  the  proceeds  reinvested  in  other  property,  the  trust  will 
attach  to  the  latter.     Ibid.  516. 

5.  Where  it  was  shown,  on  a  bill  filed  by  the  Attorney  General  on 
behalf  of  the  State,  that  the  Illinois  Agricultural  College  had  wasted  and 
squandered  the  property  donated  to  it  by  the  State  for  the  purpose  of 
maintaining  an  agricultural  college,  and  that  the  directors  had  shown 
themselves  either  unable  or  unwilling  to  discharge  the  trusts  assumed,  it 
was  held,  error  to  dismiss  the  bill  seeking  to  take  the  property  from  the 
directors  and  to  enforce  the  trust.     Ibid.  516. 

Resulting  trust. 

6.  When  it  arises.  Where  two  parties  agree  that  one  shall  purchase 
land,  which  is  done,  and  each  pays  one-half  the  price,  and  the  deed  is 
made  to  the  one  making  the  purchase,  a  resulting  trust  will  arise  in  favor 
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TRUSTS.     Resulting  trust.     Continued. 

of  the  other  as  to  an  undivided  half  of  the  land,  notwithstanding  he  paid 
his  part  of  the  money  under  an  express  agreement  that  the  party  taking 
the  deed  should  convey  him  one-half  interest.     Smith  v.  Smith  et  al.  189. 

7.  Where  four  persons  agree  to  purchase  land  on  a  speculation,  and 
for  convenience  in  selling,  the  contract  is  taken  in  the  name  of  one,  who 
by  agreement  with  the  others  furnishes  the  first  payment, -and  he  after- 
wards disposes  of  the  land  for  a  profit,  a  resulting  trust  will  arise  by 
operation  of  law  in  favor  of  the  others  in  the  profits  so  realized,  and  may 
be  enforced  in  equity  although  there  is  no  written  evidence  to  show  the 
respective  rights  of  the  parties.      Wallace  v.  Carpenter  et  al.  590. 

8.  Where  a  party  takes  a  deed  in  his  own  name  for  another,  and  pays 
part  of  the  price  with  such  other  person's  money,  and  the  balance  with 
his  own,  this  will  create  a  resulting  trust  in  favor  of  such  other  to  the 
extent  of  his  money  so  used,  with  interest.     Mason  v.  Showalter,  133. 

USURY. 

What  constitutes  usury. 

1.  If  an  usurious  contract  is  made,  whether  express  or  implied,  at  the 
time  of  or  subsequent  to  the  entering  into  of  the  agreement,  to  take  or 
reserve  more  than  lawful  interest,  it  is  such  an  agreement  as  falls  within 
the  prohibition  of  our  statute.     Peddicord  et  al.  v.  Connard,  102. 

2.  If,  where  a  party  overdraws  his  account  with  a  bank,  the  bank,  at 
the  end  of  each  sixty  days,  compounds  the  interest  on  the  sums  overdrawn, 
so  as  to  make  it  the  same  as  in  discounting  a  loan,  and  the  same  is  in- 
cluded in  a  note,  the  transaction  will  be  tainted  with  usury,  which  may 
be  set  up  in  defense  to  a  suit  on  the  note,  and  no  interest  will  be  allowed 
on  the  sums  overdrawn,  either  on  the  account  or  the  note.     Ibid.  102. 

Recovery  back  of  usury  paid. 

3.  Where  a  party  having  an  account  in  bank,  which  he  overdraws 
from  time  to  time,  makes  a  settlement  with  the  bank  by  having  his  bank 
book  written  up  and  his  checks  surrendered,  and  he  paying  the  charges 
made  against  him,  he  can  not,  after  a  considerable  lapse  of  time,  open 
such  settlement  to  recover  unlawful  interest  charged  to  him  on  the  sums 
overdrawn.     Ibid.  102. 

VENDOR'S  LIEN.    See  LIENS,  10,  11. 

VENDOR  AND  PURCHASER. 

Rescission  of  contract. 

And  recovering  back  purchase  money  paid.     See  CONTRACTS,  8. 

VERDICT. 
In  ejectment. 

Requisites  of  verdict.     See  EJECTMENT,  3. 


718  INDEX. 


VOID  AND  VOIDABLE. 

Administrator  as  a  purchaser  at  his  own  sale. 

1.  Sale  voidable  merely,  not  void.     See  PURCHASERS,  1. 
Mortgage  by  a  married  woman. 

2.  Without  the  husband  joining  therein — is  void.  See  MARRIED  WO- 
MEN, 3. 

Guardian's  sale  op  ward's  land. 

3.  Without  notice— void.     See  GUARDIAN'S  SALE,  1. 

WAIVER. 

Amending  declaration  after  demurrer. 

1.  Waiver  of  decision  on  demurrer.     See  PLEADING,  3. 

As  TO  PRESENTMENT  OP  NOTE. 

2.  And  notice  of  dishonor.     See  ASSIGNMENT,  2. 
Trial  rt  jury. 

3.  Waiver  thereof.     See  JURY,  1. 

Discontinuance. 

4.  Waiver  by  appearance  and  going  to  trial.     See  DISCONTINUANCE,  1. 

WARRANTY. 

On  sale  OF  PERSONAL  PROPERTY. 

1.  What  constitutes  a  warranty.  If  the  vendor  of  a  chattel  assumes  to 
assert  a  fact  of  which  the  buyer  is  ignorant,  and  upon  which  he  relies,  it 
will  amount  to  a  warranty ;  but  if  the  vendor  merely  states  an  opinion  or 
judgment  upon  a  matter  of  which  he  has  no  special  knowledge,  and  on 
which  the  buyer  may  be  expected,  also,  to  have  an  opinion  and  to  exer- 
cise a  judgment,  there  will  be  no  warranty.     Kenner  v.  Harding,  264. 

2.  When  extended  to  visible  defects.  The  general  rule,  that  a  warranty 
does  not  protect  against  defects  that  are  plain  and  obvious  to  the  senses 
of  the  purchaser,  and  which  require  no  skill  to  detect,  has  no  application 
to  a  case  where  the  vendor  uses  art  to  conceal,  and  does  conceal,  such 
defects.     Ibid.  264. 

3.  Where  the  vendor  of  a  mare  and  mule  had  them  both  in  a  single 
stall,  where  defects  were  not  easily  discoverable,  when  the  buyer  called  to 
examine  them,  and,  when  about  to  examine,  remarked  that  the  mule  had 
kicked  on  a  prior  occasion,  and  assured  the  buyer  that  the  mule  was  sound, 
the  latter  being  inexperienced,  and  made  the  purchase  relying  on  the 
assurance  given,  it  was  held,  that  this  was  a  warranty  of  soundness,  which 
extended  to  visible  defects.     Ibid.  264. 

4.  Warranty  of  soundness,  construed.  A  warranty  of  soundness  in  a 
horse  or  mule  sold  amounts  to  a  warranty  against  any  defects  Avhich  ren- 
der it  not  capable  of  immediate  use  put  to  any  fair  work  the  owner  may 
choose.  If,  at  the  time  of  the  sale,  the  animal  has  any  disease,  which  either 
diminishes  its  actual  usefulness,  so  as  to  make  it  less  capable  of  work  of 
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any  description,  or  which,   in  its  ordinary  progress,   will  diminish  its 
natural  usefulness,  it  is  unsound.     Kenner  v.  Harding,  264. 

5.  Of  an  implied  warranty — as  to  title  and  quality.     See  SALES,  2. 
On  sale  of  tax  certificate. 

6.  How  far  warranty  implied.  The  assignor  of  a  tax  certificate  impliedly 
warrants  to  the  assignee  that  the  paper  is  not  a  forgery,  but  there  the 
implication  of  warranty  ceases.  He  does^  not  impliedly  warrant  that,  the 
description  of  the  land  is  good  and  sufficient,  that  the  taxes  for  which  the 
land  was  sold  were  legally  assessed  and  levied,  and  remained  due  and 
unpaid,  or  that  due  notices  have  been  issued  to  perfect  a  tax  title.  Strong 
v.  Leoffler,  73. 

In  application  for  insurance. 

7.  What  representations  amount  to  a  warranty.     See  INSURANCE,  1. 

WHITE  COUNTY. 
Boundary  line. 

Between  the  counties  of  White  and  Edwards.     See  BOUNDARIES.  1. 

WIDOW'S  AWARD. 
Effect  of  ante-nuptial  agreement. 

1.  A  provision  in  an  ante-nuptial  agreement  that  the  wife,  at  the  hus- 
band's death,  shall  have  and  receive  from  his  estate  the  sum  of  $1500,  which 
shall  be  received  by  her  in  lieu  of  her  dower,  and  in  full  satisfaction  of  all 
other  rights,  claims  and  interests  which  she  might  otherwise  have,  does  not, 
of  itself,  bar  her  claim  to  the  widow's  award  under  the  statute.  It  is  the 
receipt  of  the  money  that  is  to  have  that  effect,  and,  until  it  is  paid  or 
tendered  to  her,  she  will  have  the  right  to  have  appraisers  appointed  to 
appraise  and  set  off  the  award.     Brenner  v.  Gauch,  Exr.  368. 

WILLS. 

Of  the  estate  devises. 

1.  Whether  in  fee  or  for  life.  Where  a  testator,  after  making  several 
specific  bequests,  devised  all  the  residue  of  his  estate,  real  and  personal, 
which  he  divided  into  three  parts,  the  first  of  which  was  to  his  widow  in 
fee,  the  second  to  A,  the  wife  of  a  friend,  "  to  be  held  by  her  in  her  own 
right,  then  to  her  children,  heirs  and  assigns  forever,"  and  the  other  third 
as  follows:  "To  B,  one-fourth  part  thereof,"  "to  C,  and  to  her  children, 
heirs  and  assigns  after  her,  one-fourth  part  thereof,"  "  to  D,  and  to  her 
children,  heirs  and  assigns  after  her,  one-fourth  part  thereof,"  and  "  to  D, 
and  to  her  children,  heirs  and  assigns  after  her,  one-fourth  part  thereof  of 
the  said  last  third  part:"  Held,  that  the  several  devisees  A,  C  and  D, 
each  took  an  estate  in  fee  simple,  and  not  merely  a  life  estate  with 
remainder  to  their  children,  and  that  B  also  took  an  estate  in  fee.  Letter 
v.  Sheppard,  242. 
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2.  Under  our  statute  every  devise  of  lands  is  deemed  a  fee  simple  estate 
of  inheritance,  if  a  less  estate  is  not  limited  by  express  words,  or  it  does 
not  appear  otherwise  by  construction  or  operation  of  law.  The  latter  does 
not  follow  from  the  use  of  different  words  in  the  different  devises.  The 
words  "and  to  her  children,  heirs  and  assigns  after  her,"  do  not  show  that 
a  less  estate  than  one  in  fee  was  devised,  by  operation  of  law.  The  words 
"  children,  heirs,"  are  used  as  expressing  the  same  thing,  and  as  taking 
through  the  mother  by  inheritance,  and  not  under  the  will.  Leiter  v.  Shep- 
pard,  242. 

3.  Construction,  as  to  estate  devised.  It  is  the  disposition  of  courts  to 
adopt  such  a  construction  of  wills  as  will  give  an  estate  of  inheritance  to 
the  first  donee.  If  personal  property  is  embraced  in  a  residuary  devise  of 
lands,  it  is  a  circumstance  indicating  that  the  devise  is  an  absolute 
one  in  fee.     Ibid.  242. 

4.  Life  estate  with  remainder.  A  bequest  was  in  these  words :  "  I  give 
and  bequeath  to  my  beloved  wife,  K,  during  her  natural  life,  all  the  stock 
and  personal  property  of  which  I  may  be  in  possession  at  my  decease; 
also  the  plantation  on  which  I  reside.  *  ®  After  the  death  of  my  wife, 
the  whole  of  the  home  farm  shall  go  to  my  daughter,  Polly;  but  in  the 
event  of  her  (Polly)  dying  without  an  heir,  then  I  direct  the  place  to  be 
sold,  and  the  proceeds  of  said  land  and  personal  property  to  be  equally 
divided  among  my  lawful  heirs :"  Held,  that  the  widow  took  a  life  estate, 
only,  in  the  personal  property,  with  remainder  to  heirs  of  the  testator, 
Trogdon,  Admr.v.  Murphy  et  al.  119. 

5.  Whether  absolute,  or  subject  to  be  defeated  upon  death  of  devisee  without 
issue.  Where  a  testator  devised  to  his  son  three-fourths  of  his  real  prop- 
erty, derived  from  a  certain  source,  and  the  remaining  fourth  to  his  daughter 
during  her  natural  life,  and  unto  her  children  upon  her  death,  and  imme- 
diately upon  the  testator's  death  the  property  was  to  vest  in  the  children 
of  his  daughter,  then  living,  and  such  as  should  thereafter  be  born,  sub- 
ject to  the  mother's  life  estate ;  and  further  provided,  in  the  will,  that  if 
either  of  the  children  of  the  testator  should  die  before  him,  leaving  issue 
surviving,  the  share  devised  to  such  parent  should  go  to  his  or  her  chil- 
dren, in  equal  proportions ;  and,  also,  that  if  either  of  the  testator's  chil- 
dren departed  this  life  leaving  no  issue,  the  share  of  the  one  so  dying 
should  go  to  the  survivor,  his  or  her  heirs  and  assigns,  forever;  and  the 
daughter  died  before  the  testator,  and  the  son,  after  the  decease  of  the  tes- 
tator, also  died,  leaving  no  issue, — it  was  held,  -that  the  son,  having  sur- 
vived the  testator,  took  an  absolute  estate  in  the  lands,  devised  to  him,  not 
subject  to  being  defeated  upon  his  death  without  issue.  Duryea  v.  Duryea 
et  ux.  41. 

What  property  will  pass. 

6.  Construction  of  a  will.  Where  a  testator,  by  his  will,  devised  to  his 
son  all  his  lands  in  this  State,  which  he  had  owned  with  his  deceased 
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brother,  and  which  his  brother  had  devised  to  him,  and  afterwards  devised 
to  his  son  three-fourths  of  the  lands  devised  under  his  brother's  will,  and 
the  other  fourth  to  his  daughter,  it  appearing  that  the  testator's  brother 
had  devised  to  him  his  interest  in  the  Illinois  lands,  and  also  lands  in  the 
State  of  New  York,  in  which  the  testator  had  no  previous  interest,  it  was 
held,  that  the  testator's  son  took  the  whole  title  to  the  lands  in  this  State, 
and  the  daughter  no  interest  therein,  and  that  the  subsequent  clause  giv- 
ing the  son  three-fourths  and  the  daughter  one-fourth  interest  in  the  lands 
of  the  testator  derived  from  his  brother,  related  only  to  the  lands  in  New 
York.     Duryea  v.  Duryea  el  uz.  41. 

Construction  of  words. 

7.  Words  employed  in  one  part  of  a  will  must  be  understood  in  the 
same  sense  when  used  elsewhere  in  the  same  instrument,  unless  something 
in  the  context  makes  a  different  meaning  imperative.     Ibid.  41. 

Meaning  of  the  word  "survivor." 

8.  The  word  "survivor"  in  a  will,  when  unexplained  by  the  context, 
will  be  construed  in  its  natural  sense,  but  if,  when  interpreted  according 
to  its  literal  sense,  the  tendency  is  to  defeat  the  actual  intention  of  the 
testator,  courts  will  readily  listen  to  arguments,  drawn  from  the  context, 
for  reading  the  word  "  survivor  "  as  synonymous  with  the  word  "  other." 
Ibid.  41. 

9.  Where  property  has  been  devised  to  a  son  and  daughter  in  certain 
proportions,  and  it  is  provided  that  if  either  devisee  shall  die  leaving  no 
issue,  his  or  her  share  shall  vest  in  the  survivor,  and  his  or  her  heirs,  for- 
ever, if  the  daughter  dies  before  the  testator,  and  the  son  afterwards  dies 
leaving  no  issue,  the  heir  of  the  daughter  can  not  be  regarded  as  the  sur- 
vivor within  the  meaning  of  the  will,  and  as  thus  taking  by  way  of  an 
executory  devise.     Ibid.  41. 

Life  estate  in  personalty. 

10.  A  life  estate  in  personal  property,  with  a  remainder  over,  may  be 
created  by  will.  In  such  case,  upon  the  death  of  the  tenant  for  life,  the 
property  so  bequeathed  remaining  must  be  distributed  to  the  remainder- 
men.     Trogdon,  Admr.  v.  Murphy  el  at.  119. 

Probate  of  wills. 

11.  What  witnesses  are  competent — disagreement  between  subscribing  wit- 
nesses. On  a  trial  in  the  circuit  court  on  appeal  from  a  judgment  of  the 
county  court  allowing  the  probate  of  a  will,  where  the  subscribing  wit- 
nesses differ  as  to  the  mental  condition  of  the  testator  at  the  time  of  the 
execution  of  the  will,  one  testifying  that  he  was  of  sound  mind  and  the 
other  that  he  was  not,  it  is  not  competent  to  permit  other  witnesses  to  be 
examined  on  the  question,  and  the  will  can  not  be   admitted   to  probaie. 

Weld,  JExr.  v.  Sweeney,  50. 
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Revocation  of  will. 

12.  The  marriage  of  a  testator  after  the  making  of  a  will  is,  by  opera- 
tion of  law,  a  revocation  of  his  will,  even  though  there  is  no  issue  born  to 
him.     Duryea  v.  Duryea  et  ux.  41. 

WITNESSES. 
Competency. 

1.  Where  the  adverse  party  sues  or  defends  in  a  fiduciary  capacity.  The 
restriction,  in  the  statute  regarding  the  competency  witnesses,  that  no 
party  to  any  civil  action,  or  person  directly  interested  in  the  event  there- 
of, shall  be  permitted  to  testify  therein  of  his  own  motion,  or  in  his  own 
behalf,  where  the  adverse  party  sues  or  defends  as  an  executor,  adminis- 
trator, etc.,  does  not  apply  where  the  witness  does  not  testify  on  his  own 
motion,  or  in  his  own  behalf.     Remann,  Exr.  v.  Buckmaster  et  al.  403. 

2.  Where  a  junior  mortgage  was  sought  to  be  foreclosed  by  the  admin- 
istrator of  the  mortgagee,  and  a  cross-bill  was  filed  by  the  administrator 
of  the  prior  mortgagee  to  foreclose  his  mortgage,  it  was  held,  that  a  prior 
administrator  of  the  first  mortgagee,  who  had  given  the  second  mortgage, 
and  had  entered  satisfaction  of  the  first  mortgage,  and  who  was  made  a 
defendant  in  both  bills,  was  a  competent  witness  in  favor  of  the  adminis- 
trator of  the  first  mortgagee,  and  against  the  administrator  of  the  second 
mortgagee,  to  prove  notice  of  the  prior  mortgage  and  the  facts  attending 
the  satisfaction  of  the  same.     Ibid.  403. 

3.  Upon  probate  of  wills.     See  WILLS,  11. 

Credibility. 

4.  How  to  be  determined.  An  instruction  that  the  jury  may  disbelieve 
the  testimony  of  any  witness  who  has  wilfully  sworn  falsely  to  any  mate- 
rial fact,  unless  corroborated  by  other  unimpeached  witnesses,  should  be 
qualified  by  the  words,  "  or  by  circumstances  in  evidence,"  and  without 
such  qualification  it  is  erroneous.     Angelo  v.  Faul,  106. 

Impeachment. 

5.  Reputation.  If  a  witness  has  resided  long  enough  in  a  neighborhood 
to  make  a  reputation  for  truth  and  veracity,  that  is  known  by  his  neigh- 
bors, it  may  be  shown  by  way  of  impeachment,  although  he  does  not,  at 
the  time,  reside  in  such  neighborhood,  but  elsewhere.  Blackburn  v. 
Mann,  222. 

6.  By  proof  of  contrary  statements.  The  rule  is  inflexible,  that  a  wit- 
ness can  not  be  impeached  by  proof  of  his  having  made  contradictory 
statements  out  of  court,  unless  his  attention  has  been  directed,  in  his  ex- 
amination, to  such  statements,  specifying  particularly  the  time  and  place. 
Richardson  et  al.  v.  Kelly,  491. 
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WORDS. 

Of  the  word  "survivor." 

Its  meaning  in  a  will.     See  WILLS,  8. 

WRIT  OF  ERROR.     See  APPEALS  AND  WRITS  OF  ERROR,  1,  2. 


TABLE  OF  UNREPORTED  CASES. 

JANUARY  TERM,  1877. 

Directed  by  the  Court  to  be  omitted  from  the  Reports  as  unnecessary 
to  be  published. 


Beidler  v.  Dement.     Opinion  Per  Curiam.     Judgment  affirmed. 

Germania  Fire  Insurance  Co.  v.  Casteel.     Opinion  Per  Curiam.     -Jwlgment 


Massey  et  al.  v.  Brown  et  al.     Opinion  by  Cratg,  J.     Judgment  affirmed. 
McLaughlin  v.  Wilson.     Opinion  by  Scott,  J.     Judgment  reversed. 
Montague  v.  Clark.     Opinion  by  Scott,  J.     Judgment  affirmed. 
Yocum  v.  Phillips.     Opinion  Per  Curiam.     Judgment  affirmed. 

JUNE  TERM,  1877. 

Esterly  et  al.  v.  Harward.     Opinion  Per  Curiam.     Judgment  affirmed. 

Hulman  et  al.  v.  Gillmore.     Opinion  Per  Curiam.     Judgment  affirmed. 

Lamar  Insurance  Co.  for  use  of  Chandler  v.  Gillespie.  Opinion  Per  Cu- 
riam.    Judgment  reversed. 

Lohrer  et  al.  v.  Andel.     Opinion  Per  Curiam.     Judgment  affirmed. 

Martin  et  al.  v.  Bruce.     Opinion  Per  Curiam.     Judgment  affirmed. 

Meyer  v.  Cobb.     Opinion  by  Craig,  J.     Judgment  affirmed. 

Outhouse  et  al.  v.  Trustees  of  Schools.  Opinion  Per  Curiam.  Judgment 
reversed. 

People  ex  rel.  Phillips  v.  Lincoln  et  al.  Board  of  Auditors,  etc.  Opinion  hr 
Curiam.     Mandamus  refused. 

People  ex  rel.  Walsh  v.  The  Governor.  Opinion  Per  Curiam.  Mandamus 
refused. 

V.vnoloster  v.  Lohrer  et  al.     Opinion  Per  Curiam.     Judgment  reversed. 


<y/.  Z009.  o^.  Josys 


I 


